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Abstract

Recent estimates from the Council of Europe (Cofgajes Romani
presence in Europe around 10-12 million individuéthlsan imaginary Europe
without geo-political borders, these estimateser&&®mani population to the
9" most populous community, immediately after Belgian

Notwithstanding their numerical proportion and thestorical presence in
Europe, both international and national legal unsients designed for
minorities are currently unable to comprehensiyelytect and promote Roma
rights. Because of their diffuse and still parfiathomadic presence, the
existing legal instruments are inappropriate toedf’ely accommodate
Romani needs because they are still ensuing frovdeatphalian paradigm
which identifies one people in relation with a psecerritorial area.

Indeed, these legal instruments either apply taasgroups traditionally
resident in a country (“old” minorities) or to magrts (“new” minorities) but
cannot apply to Roma who on the one hand are iwadity living in Europe
(as “old” minorities) and on the other hand ar# stoving from one country to
the other (as “new” minorities).

This study investigates the possibility of identity a minimum European
set of rights for Roma by means of two complemgntaponceptual
frameworks. The first comparatively identifies bdsgal practices at the
national levels, whereas the second, taking intmaat the specific distinctive
features of Roma compared to other groups, proptsesadaptation of
international legal instruments designed for indmgs people to Roma as a
‘European transnational people'’.

In its comparative part, this study analyzes tigall@rotection of Roma in
terms of, linguistic, social-economic and cultuights as well as in terms of
political representation. The proposal for adapiimgjgenous peoples’ rights
draws from the case of Sami in Northern Scandinasithe only example of a
European indigenous people living transnationaillurope.

The results of this study contribute, both theeadly and practically, to
the scientific debate on the protection of noni@rial minorities and of
indigenous people in Europe.
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Terminological issues

The term “Roma” comprehends a cosmos of differemugs. In accordance with the
terminology proposed in several occasions by then&wo Union, this dissertation uses the
term “Roma” as the plural noun form, as well agame the group as a whole, and “Romani”
as the adjective, in line with emerging and conveygises. Even though some groups do not
call themselves “Roma”, all Romani speaking grouge the name “Romanes” for their

language.

In any case, this choice of terminology should hetunderstood as an endorsement of
approaches aimed at homogenizing Roma groups apsi€/ or at eliminating the rich
diversity within them. As a consequence of pergenun history, the ternGypsy, and several
European variants dfsigan, are considered by many to be pejorative. Thusgeth&sns are
used in this research framewayily when the discriminatory treatment against Romatsvan

to be emphasized on the linguistic level as well.

In accordance with the Westphalian paradigm, then ténon-territorial” is used with
reference to the Romani social feature of diffuseamity lacking a “kin-State” of national
belonging. Whereas, the term “trans-national’, veheseaning is close to that of “non-
territorial” is used to emphasize — in a holistiergpective — thdils rouge linking many

Romani communities “trans-nationally” i.e. beyorational borders.
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Introduction

“This is a situation | had thought Europe
would not have to witness again after the
Second World War®.

By these words, in September 2010, EU Justice Casiamer Viviane Reding, condemned
the French deportation of Roma to Romania and Biald@8ecause that situation “gave the
impression that people are being removed from a MenState of the European Union just
because they belong to a certain ethnic minofifg&ding warned France that it would faced
an official EU “infringement procedure” if it faiteto implement directive 2004/38/EC on the
free movement of EU citizens and their familiesvimo weeks. On 19 October of the same

year, France satisfactorily replied to the chalieen§the European Commission thus avoiding

a potential infringement procedufte.

! V. Reding Vice-President of the European Commisgiesponsible for Justice, Fundamental Rights and
Citizenship Statement on the latest developmenttherRoma situation Brussels, 14 September 201@&yid
briefing in  Press Room. Reference: SPEECH/10/428ateD 14/09/2010. Available at
http://europa.eu/rapid/pressReleasesAction.doznefer SPEECH/10/428last accessed on ®0December
2012).

Zn 2010, the French Government initiated a “reiptitm program” for thousands of Roma mostly of Roian
and Bulgarian citizenship who were residing in E&nWhile EU citizenship does niot abstractorequire these
individuals of Romani origin to ask a visa in order legally enter another European country, Frelash
required them to have a work permit and prove thay have the means to financially support thenesen
case they stay for more than three months. Accgrtbinsome Romanian and Bulgarian citizens evictethf
France these permits are very difficult to get; tmfsthe time these individuals have no other clkanthan
living illegally. The controversial plan was put jiface one month after clashes between police amdaFhad
taken place in Grenoble and the public discouragext to condemn Roma as “sources of illegal tkiffig”,
“exploitation of children for begging”, “prostitwn and crime”. The UN’s Committee on the Elimipatiof
Racial Discrimination criticizednter alia, the tone of political discourse in France on raseiés, stating that
racism and xenophobia were undergoing a "significasurgence" there. For a reconstruction of tlenéhm case
on Roma deportation see “France sends Roma Gypaigsto Romania”_http://www.bbc.co.uk/news/world-
europe-11020429last accessed on®®ecember 2012).

% V. Reding, see footnote 1.

4 According to EU law, the Commission is the indtiin responsible for ensuring that EU law is cotlsec
applied. In those cases when the Commission obséhed a Member State is not complying with EU léw,
may decide to refer the case to the European Gduitstice (ECJ). Nonetheless, the Commission nfsy a
decide not to start action before the ECJ rathdyetgin an infringement procedure which as a “pigdtion”
form may give the alleged violator the possibilitycorrect its behavior before standing trial. hie tase of the
French repatriation program, the Commission irétlaan infringement procedure against France, obdkis of
an alleged violation of the freedom of movement.eaWHrrance submitted plans to amend its legisla®mho
align it to the freedom of movement standards Gbemission, satisfied with the response, decidddusp)end
the infringement procedure. Nevertheless “some esged disappointment about the termination of the
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While this decision temporarily resolved the affeencerning this case of forced deportation
by French authorities, it re-opened once againdiieate over the legal status of Roma in
Europe. How does the public usually interpret ib®ie — as a problem of immigration, of

public order, of linguistic minority, or of raceffticity?

In the realm of “common sense” each aspect cordaimehis question may have a grain of
truth. As we move into scientific debate, one qglyickealizes that scholars are unable to
provide adequate answers because “the bridges’eeet®omani studieand general culture
are still missind. These “bridges” are even weaker when enteringebel Ifield and trying to

identify legal categories to address the needsisfsocial group.

Conceptually, Roma are a non-territorial minorikystorically nomadic and traditionally
living disperse — or trans-nationally — throughButrope. These social features make the legal
classification of Roma difficult as they contrasithwtraditional European systems of
government.” According to classical legal classification, ore thbne hand Roma can be
considered a “traditional minority” since they hawen living in Europe for centuries. On the
other hand, Roma can be considered “migrants” singersistent proportion of them still
adopt a nomadic life-style. In the lack of @h hoclegal category addressing Roma and their
rights from a non-territorial perspective, Romatentity, and consequently Roma rights, are
not adequately defined and satisfactorily addrebgetie current legal categories. Thus, their

factual situation cannot be comprehensively impdoaethe social level.

procedure, asserting that it “sends a mixed sigaiut the Commission’s commitment to pursuing EW la
violations”. T.C. Gunther, "France’s Repatriatioh Roma: Violation of Fundamental Freedoms€gdrnell
International Law Journadl5, no. 1 (2012): 216-17.

® 0. Marotti, "Verso una legge italiana per il mascimento delle minoranze Rom e Sinte? ['arcondizione
giuridica di Rom e Sinti in Itali@d. P. Bonetti, A. Simoni, and T. Vitale (MilanGiuffré Editore, 2010).

® A. Simoni,Stato di diritto e identita RorfTorino: L'Harmattan Italia, 2005), 9.

" “Historical, traditional, autochthonous minoritieand/or by using the legal tools shaped for “newmarity
groups

stemming from migration” according to Medda Windiscs categorization. R. Medda-Windisch&id and
New Minorities: Reconciling Diversity and CohesidnHuman Rights Model for Minority IntegratidBozen:
EURAC Research, 2009), 40-41.

2



The aim of this research is twofold: on the onedchidimvestigates the current legal protection
of Roma rights in Europe, on different levels (megional, European and domestic); on the
other, it explores the possibility of enhancing Romghts through a differentiated legal
framework. Indeed, while looking at Romani transiorzal presence in Europe from a purely
numerical perspective, one can question whethetet@ treatment of Roma as “minority
group” is appropriate considering that their estadanumerical presence of 10-12 million

peopléis in the range of a medium size European country.

This research articulates on three parts: the past sets a theoretical framework in order to
explain the current recognition of Roma rights iiffedent legal contexts, such as at

international and European legislation as welltadoanestic level; the second part analyzes in
detail the status and content of Roma rights inopey the third part discusses the possible

enhancement of Roma rights from a trans-nationapeetive.

More specifically, Chapter 1 presents from a hist#political perspective the settlement of
Roma in Europe and, in parallel, the creation ofogaan “States” and “Nations” after the
Peace of Westphalia. The progressive social exalusi Roma as a non-territorial group
“naturally” escaping the post-feudal order and @asingly invested by racial prejudice, led to
a parallel legal exclusion of Roma which, as Chapteiscusses, still persists nowadays. This
legal exclusion, mostly ensuing from the Westralierritorial conception of State, Nation
and population, has particularly invested domdst@l systems, but it has also reverberated
on international and European levels. Chapter udies the different methodological
challenges that this research faces at variousl lleyals (international, Europearand

domestic levels).

8 CoE, "The Situation of Roma in Europe and Relafhativities of the Council of Europe AS/Jur (200829
rev(2008).

° The European dimension has to be differentiatedoathe different organizations: Organization ftie t
Cooperation and Security in Europe (OSCE), Cowfdiurope (CoE) and European Union (EU).
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The second part (chapters 4 — 7) comparativelyyaaalthe legal status of Roma in Europe
with regard to the dimensions of linguistic righégonomic and social rights, cultural rights
and political rights. The first dimension that isaé/zed is the linguistic dimension, although
Romanes is no longer spoken by all Romani commasiiving in Europe (as a result of

assimilationist policies) it nonetheless represents of the most significant features on which
Romani cultural identity is still found. As Chapteclarifies, language is in fact, the common
cultural element that has allowed the historicabrestruction of Romani movements across
Europe. At the same time, Romanes represents otfe strongest identity features allowing

the trans-national linkage of a great part of Ronsammunities.

Chapter 5 examines the second dimension of riglstsnomic and social rights. Indeed, as the
OSCE High Commissioner of National Minorities hasphasized, in the lack of minimum
conditions guaranteeing human dignity, the full igbantegration of Roma cannot be
achieved? Thus, the full development of Romani cultural itign and the effective
enjoyment of other sets of rights can be realizelg once their physical integrity, freedom
from discrimination, the right to education, freeddrom want and equality of opportunities
will be effectively ensured. Accordingly, Chapterabalyzes the formal and the substantial
enjoyment of economic and social rights for Rom&umope by considering the dimensions
of education, employment, housing and healthcaréine with the dimensions of rights
identified firstly by the Roma Decade of Inclusi#005-2015) and subsequently by the EU

Roma National Strategies in 20%1.

Chapter 6 and Chapter 7 respectively investigatanfa cultural and a political rights
perspective, the legal provisions allowing the ipgration of Roma in the public sphere. Both

dimensions of rights entail, in fact, a differeqgotential” for the participation of Romani

12 OSCE-HCNM, "Report on the Situation of Roma anatiSh the Osce Area," (OSCE-HCNM 2000), 15. See
Section 6.3.1.
! seejnfra, section 5.7.



communities in the domestic public arenas. Moreiipally, when cultural rights are shaped
on a personal rather than on a territorial perspeds in the case of the National Cultural
Autonomy (NCA) Model? the participation of Roma to decision-making peses affecting
their cultural identity can be tailored to sucht@isg degree that it can partially overlap with
the political rights sphere. Even more so, congigethe institutional mechanisms that
promote Romani political participation through “irett channels of influence”, such as
consultative commissions, rather than through tirghannels” such as reserved seats in

Parliaments and representation through politiceigm

After having analyzed the legal status of Roma uroge, the third part of this research
considers the possible enhancement of Roma righagrans-national dimension. To this end,
Chapter 8 analyzes the case of Sami living in NwrthEurope: this comparative study
introduces an indigenous rights perspective (rél&weEurope) and helps to understand how
Roma rights can be strengthened in a trans-natdinansion. Notwithstanding the intrinsic
legal differences of the two social groups (Sareir@cognized as indigenous people whereas
Roma are considered a national minority) Sami shaidh Roma a past of strong

discrimination and rights denial as well as thenidg of a trans-national people.

The “legal practice” developed by Nordic Statesyegards legal recognition of Sami and
their indigenous rights, is discussed at Chapts® in the light of the increasing recognition
of Roma as a “European trans-national people” mdy avithin the Romani trans-national

movement but also by European institutions andegall doctrine. In conclusion, the legal
pitfalls and the normative gaps highlighted by ttmanparative analysis developed in the
second part, are recalled in a final discussiomadrticular, the last chapter argues in favor of

a possible complementary recognition of Romanistiaational identity in Europe — through

12 Seejnfra, section 6.4.



an ad hoc framework convention at the level of the Coundil Europe — in order to

comprehensively address Roma rights from a nontagal dimension.



PART |

THEORETICAL FRAMEWORK AND METHODOLOGICAL CHALLENGES






Chapter 1

Roma in European States

Summary: 1.1. To Europe, in Europe, of Europe? Tracing Roma atigns, movements and
settlements in Europe. Historical-political backgnd. — 1.2. European States, European
nations and European nationalities1.3. Minorities "in" Europe and European minorities?
From the domestic to the international recognit@nminority rights.— 1.4. Individual v.
Collective Rights— 1.5. Territorial and non-territorial minorities: 1.6. Roma as a non-

territorial minority.

1.1. To Europe, in Europe, of Europe? Tracing Roma migrations,
movements and settlements in Europe. Historical-political

background

“We can understand history as the memory of people
shaping of a memory through writing allows the dvistn to
fight against forgetting and collective amnesia.wéwer, the
association history/memory makes more sense wHerring to
the writers of chronologies and to historians. Whtoomes to
modern historian, one must first ask the questidn tle
objectivity of science what is proposed by theohigh as a
narration. Thus, we are faced with the question thé

perspective and of the ideology of the historidR”.

For a long time the history of Roma in Europe hasrbreconstructed by “hetero-directed”

narrations in the lack of autobiographical writteaurces? These narrations have often

135, Carmona, "Memory, History and Rromanipen: &fbn on the Concept of Trace,"Roma Identityed.

H. Kyuchuvok, Hancock, I. (Prague NGO Slovo 21,@20981.

% An internal perspective on Romani history has besrently provided by Romani historians themselves.
However, Romani historiography is still in a “préedescent phase, a key period which requires aigonayy of
identity and claim”. According to Carmona, for angptime Roma’s lives and narratives have been t&ifieby
the so-called “Pygmalion syndrome”: Roma self-cangton of themselves reflected the image thatsiheety
made of them. See Ibid., 96.

9



presented a manipulated and distorted image of Raimah still permeates the current

representations of Roma in the European publicrsgfie

The most widely accepted account of Romani histay been provided by linguists, who
have demonstrated that Rothahare common roots descending from North Indistesahat
arrived in Europe between 500 and 1000 A’Sithough there is no link between Roma in
Europe and a specific existing nomadic or sedergesyp in India, linguists have identified a
very close connection between the languages of Resaith Hindi and Punjabf. The
origins and the migrations of Roma have been masttypnstructed through the language
spoken by Roma and by the names used by “non-R@@edjein Romanes) to identify this

social group"®

It is still unclear whether the first “push” to atmbon India was voluntary or a consequence of
Persian conquest. Kenrick, however, identifiesrst §top of the migration journey in Persia
(between 224 and 624 A.D.) and a second stop iBylzantine Empire (c.900 A.D. — 1454
A.D.). *® He maintains that Romani migrations were madeifierént wave$&' and probably
by diverse social grougs.In line with this historical reconstruction, therm Gypsy which

has been negatively connoted the Romani socialpgrsiiould have derived from the term

151, Hancock, "The Struggle for the Control of Idegnt RADOC(2007).

1% |n Romane$Roma” means “man”. According to Calabro the etyamyl of the term can either derive from the
Indian

group of musicians and tumblers called “Doms” amirthe Sanskrit word “Dom” which means “to sourd, t
echo”. A.R. CalabrdZingari. Storia Di Un'emergenza Annuncigtdapoli: Liguori Editore, 2008), 11.

" A. Fraser, Gypsies: From India to the Mediterran@@ypses Research Centre CRDP Midi-Pyrenees &uerf
Collection Toulouse 1994).

18 , GypsieqOxford: Blackwell 1992).

19 Piasere] Rom d'Europa. Una Storia ModerifRoma-Bari: Laterza, 2004).

2D, Kenrick, From India to the Mediterranean: The Migration of/ies(Toulouse: Gypsy Research Centre
CRDP Pirenées, 1993).

Hpid., 27.

22 Kenrick identifies, among the different social gps, the Sindhi, the Zott, the Dom, the Kalé arel Ithri,
inter alia. Ibid., 27-38
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“Egyptian” through which non-Roma identified a gpoof people characterized by the darker

colour of their skin and by the typical dressesmmsedly of Egyptian origins.

During the first decades of their presence in Waskirope, it seems that Roma themselves
had taken advantage of this “supposed Egyptianngeig” as a sort of “cover story” to
facilitate their relations with mainstream socistiRoma often presented themselves as noble
Egyptians of high ranks in pilgrimage from the Halgnd “doing penitence for their sing*.
Through this story they rejected on the one hahd,model of “submission” to the local

Gadjewhile on the other, they received economic besédit their communities.

In other regions of Europe, Roma have also beentifae through the nametsiganes,
gitanos, cigani, zingarall of which derive from the Greek wor@dsincani and are often
used interchangeably witlhathiganoi” to recognize the members of a sect convincedinfjus
magic arts in Turkey during the icentury A.D® In the 14 and 1%' centuries, Roma
started to be recorded also in Greece. This eapijemt of coexistence with local non-Roma
people, within the Ottoman Empire under Venetiamuhation, has been defined by Piasere

as the first “laboratory of meeting between Roma @adjé’.*°

Soon after, the presence of Roma started to bededdn other regions of Europe. After
having spread across the Balkans at the beginnfirtheo18" century, Roma migrated to
Germany, Flanders and the Baltic aféé is mostly through “Anti-Gypsy” legislation that
their movements across Europe have been traceis. Iefislation, in fact, started to develop

as a response to Roma’s incapacity or unwillingrtesadapt their culture to post-feudal

% H. O'Nions, Minority Rights Protection in International Law. #@RRoma People in Europ@ldershot &
Burlington: Ashgate, 2007), 3-4.
24 FraserGypsies 53.
% pijasere| Rom d'Europa. Una Storia Modernal.
?® |pid. 32.
2"J. and Gheorge Liegeois, N\Rpma/Gypsies: A European Minotityd. Minority Rights Group International,
95/4 vols. (1995), 7.
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Western European mechanisms, mostly hinging on @amfieercial economy” under

development. As Fraser explains:

The authorities could not come to terms with raggtland masterless men, with
no fixed domicile and useless as a workforce: eirthyes that status was itself
and aberration, at odds with established order, lzad to be put right by
coercion and pressure of the [gypsies].

At the same time, these “Anti-Gypsy” laws begarb&permeated by strong ethnic biases,
since mainstream societies increasingly regardedaRas “criminals” simply in the light of

their social positiod?

It seems that the development of anti-Gypsy letiwiaconcentrically spread “by contagion”
from a first nucleus in Switzerland (1471) and orthern Italy (1493) to the Holy Roman
Empire (1498) and to Castille and Aragon (1499)thia following century, the “banning or
expulsion legislation” started to expand westwardPortugal (1526) and to Navarre (1538)
and northward to Holland (1524), England (1530) Sodtland (1541). It further expanded in
northern Europe with Denmark (1536), Norway (1586) Sweden (1540) legislating in this

regard, and Eastward with Moravia (1538), Boherhf0) and Poland (155%.

The reconstruction of Romani migration across Eerspat the foundation of another account
of Roma “ethnogenesis”. Indeed, against a “nataative” which postulates a monogenetic
and linear account built on “the romance of exstitiand the pathos of deprivation”, stands a

“functional or social narrative” of Romani “ethnoggsis”>*

Okely, who has proposed this functional-social atare, maintains that notwithstanding a

probable Indian origin, in Europe Roma originated aleveloped also from other different

8 FraserGypsies 130.
% |pid.
% piasere| Rom d'Europa. Una Storia Moderna0.
3L A. Liebich, "Roma Nation? Competing NarrativesNationhood "Nationalism and Ethnic Politic&3, no. 4
(2007).
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indigenous group¥ According to Liebich, the importance of Okely’s sturical
reconstruction lies on the possible cross-fertilma of cultures in the creation of today’s
Romani identity. In particular, in Liebich’s wordsOkely stresses the need to engage with
contemporary identities of Gypsies rather than veithexotic mythical group who may or

may not represent an accurate historical reafity”.

In other words, this narrative on Romani originentifies the composition of this social
group in the same way of life and community of fegther than in common genetic rodfs.
The idea that a new and different Romani identdag been shaped through some forms of
“European contamination” has also been supportetiidoycock, one of the most prominent
Romani academics. The author argues that “there wer'Roma’ before Anatolid® since
both Romani language and Romani cultural identégne into being during that sedentary

period under the influence of the Byzantine Greeks.

Before acquiring “identity and language in the We¥tRoma were a very composite social
group. With the successive migrations during thedsance, spreading Romani populations
along European countries, Roma further diversifigd different sub-groups by acquiring
influences from the cultures and the languageshef dountries where they were living.
However, if some differences exist in the variousTRni groups in Europe, according to
Hancock, these differences should not be overestiiia Indeed, by giving too much

emphasis to the differences rather than to thelaiitneés, there might be the risk to lose the

2. Okely,The Traveller - Gypsie€Cambridge : Cambridge University Press, 1983).

% K. Bhopal, Myers, M. ,Insiders, Outsiders and Others Gypsies and Idertitgtfield: University of
Hertfordshire Press, 2008), 5.

% Liebich, "Roma Nation? Competing Narratives ofibiahood ": 3.

% |. Hancock, "Roma Today: Issues and Identity "Memory, History and Rromanipen: Reflection on the
Concept of Traceed. H. Kyuchuvok, Hancock, I. (Prague NGO Slotg2010), 22.

% Ipid. 23.

¥ Ibid.21.
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“holistic perspective” on this social group anddeny the “sense of community” that unites

all Roma®

It is especially in the studies of anthropologisisciologists and historians that the emphasis
over differences among Roma have started to dev€lapmona presents the view that this
“over emphatization” of Romani differences can basidered as the by-product ofdivide

et imperd conception aimed at underestimating and triviafizthe aspects that unite all the
people pertaining to the Romani social gréupn order to comprehend the cosmos of
“different commonalities” linking the Romani socigroup, Piasere proposes to use the
“polythetic” category i.e. a perspective that a@ game time accounts for the heterogeneity

and the homogeneity of this social grotfp.

The competing narratives reconstructing Romaniisigeflect the epistemological categories
identifying Roma in Western Europeis-a-vis Central Eastern Europe. While Western
European States appear very close to the firsttiexnd primordial” narrative of Romani

ethnogenesis, Central and Eastern European Stxtes ® embrace mostly the “functional
and social ethnogenesis narrative”. Indeed, in @asEurope the “Romani issue” is still
perceived as “a problem of uncontrolled migratiog &lien nomads” to be solved

predominantly by social (and more recently by repnee) measures to prevent further

uncontrolled migrations. In Central and Easternopar Roma are “only marginally relevant

3 Carmona, "Memory, History and Rromanipen: Reftation the Concept of Trace," 96.

39 At the European level, Roma have been recognized “pan-European minority” by different instituti
This definition has been used for the first tim@aint 27 of the European Parliament Resolutiothensituation
of Roma in the European Union, 28 April 2005, P6(2¥05)015. This idea has been further developethby
EU when establishing the Roma Action Group whichmixies Community instruments and policies for their
impact on Roma. “A call for proposal was launched®009 to find another pan-European project on atsth
through which to integrate Roma into society” in Ahmed, "A Critical Appraisal of EU Governance fiwe
Protection of Minority Rights,nternational Journal of Minority and Group Right§ no. 1 (2010 ): 278.

0 According to anthropologists this kind of categdescribes a group that cannot be defined on this bda
single feature but on the combination of a multipyi of feautures. Piasere clarifies this concépough the
following example: “two brothers can look similaedause of their dark hair and they can both lodferint
from a third brother who has blonde hair. The falbeks similar to the first one because of hisenaquiline)
which is different from the second brother. Theasetbrother in turn, resembles to the third oneabse of
their green eyes while the first brother is darkdy Piaserel, Rom d'EuropaUna Storia Moderna3.

14



to the nation ethos” hence, they have been recedras an “ethnic minority” for a longer

time*

1.2. European States, European nations and European nationalities

When Roma started to migrate and settle in the @0 continent, the conception that the
autochthonous populations had of themselves, angdhallel representations that they made
of Romani communities, created some definitionatia and political boundaries that still
permeate the current European Romani discoursénénwith Seriot, a nation cannot be
considered to be a natural object, rather a “cagédbat exists primarily in the name that a
community gives to itself or that others give tattitcommunity from the outsidé® In the
case of “Romani nation”, it can be argued that daiegory started to exist primarily in anti-
Gypsy legislation which enshrinegk negativahe “national majority names and categories”
on which European States were founded themselves she 15 century®® This early
“negative recognition” of Roma within European datne legislations, produced a path-
dependency effect in the subsequent legislativeeldpments: for centuries the attitude of
European legislators towards Roma has in fact lmemacterized by a strong degree of

exclusionism.

In particular, this exclusionist attitude began aocentuate during the Modern era.
Conventionally identified with the peace of West@ng1648) this historical moment is

regarded as the watershed between Medieval Chilsterand the Modern World. This event
radically subverted the ordering of internatiorghtions: from a universal hierarchical order

controlled by the idea of universal Empire (andversal church) it created a decentralized

“! Liebich, "Roma Nation? Competing Narratives ofibiahood ". Liebich further explains that this dictay
differentiating Roma definitions and conceptionss Hfar a long time reflected also in the internadion
institutions. The European Union has “discoverd® term “Roma” (instead of “Gypsies”) just aftee th004
enlargement involving Eastern countries. WhereasGbuncil of Europe (CoE) already comprising Eamster
countries from its foundation, adopted this terrfogy long before.

42 P, Seriot, "Ethnos et Demos : la constructiorcutisive de l'identité collective,lLlangages et Société
79(1997): 45-46.

“3 Piasere| Rom d'Europa. Una Storia Moderna3.
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system of co-equal sovereign States. Within thig aeder, States become emancipated from
the superior power of the Empire and autonomouslgvedd their political legitimacy as
sovereign entitie4’ Three main approaches of political theory, engtiom the Westphalia

order, can still be identified in the conceptioféState” and “nation™>

The first is the “civic” approach and it firstly ahacterized England and subsequently France.
At the time of Westphalia, both powers already et a central power and an unitary
territory, hence they did not need to “build a aatiby further enlarging their territories or by
increasingly centralizing their powers. In thesateats, the idea of “nation” was “artificially
created” by the political entity, i.e., by the $tathe historical-linguistic development of the
French language in particular, supports this imtggtion. Before the Revolution, French was
not a “natural” language rather it was only spokgrthe intellectuaklite administering the
country. After the Revolution, French became “tinentph of Reason and of Nation” and, in

parallel, an instrumental medium to build the idé&Nation”.*®

Since the process of “nation building” ensuadposteriori from the process of “State-
building”, the idea of “nation” had to be neceslyashaped in a way that was indifferent to
diversities, in order to embrace the most inclugeespective over the people living within
that country. Consequently, all persons that wem lvithin national boundaries were (and
still are) recognized for their “civic” rather thdor their “ethnic” belonging jis sol.

Precisely because the identification of the pojutais built around the idea of “citizenship”,

the “legal attitude” ensuing from this conceptidmosld have been absolutely neutral towards

4 A. Valery Tishkov, "Forget the “Nation": Post-Natalist Understanding of NationalisnEthnic and Racial
Studies?23, no. 4 (2000).

5 J. Woelk, La transizione costituzionale della Bosnhia ed Emeéga. Dall'ordinamento imposto allo stato
multinazionale sostenibile(Padova: CEDAM, 2008), 10-11.

“% Seriot, "Ethnos et Demos : La construction diswerde l'identité collective," 41.
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different social groups. At the constitutional levée result of this process can be found on

the emphasis on personal freedom (as in Englanol) ésrmal equality (as in Franc¥).

A second “ethnic” approach developed in those Stathere the process of national
unification was not entirely completed. The devetenmt of England and France as “Great
Powers” provided in fact, a substantial “push” tee tprocess of unification of smaller
territories. In the lack of clear geographical gaditical boundaries, the national identity in
these contexts could only be found within the papah and, more specifically, within the
common features of those populations: culture anduagé?® Specifically, this has been the
case of Germany and, soon after, of Italy and otharopean regions. In contexts
characterized by a large divide between “State” ‘@hation”, individuals could not identify
themselves with the abstract idea of “citizenitdyer), as in the nations deriving from the
idea ofdemos rather they could only find their unity in thethnic-linguistic and cultural

belonging.

In Germany, theVolK’ became an “unity in its essence” tailored on “sortic” rather than on
“social contractual” national conceptiofisindeed, the German romantic idea of nation links
culture and language in an indissoluble way. Thea idf nation precedespriori the political
construction of the State: it is its fundamentallggophical prerequisite. Therefore, the
concept of citizenship relies on this cultural-lingfic belonging and can only be directly

acquired by birth from one or both national pargjus sanguinis The legal treatment of

47 Woelk, La transizione costituzionale della Bosnia ed Eméga. Dall'ordinamento imposto allo stato
multinazionale sostenibile21.

“8 Brubaker refers to these two different approaadfesation/state building as: “nationalizing Stateitst
approach) and “States seeking nations” (secondoapp}. R. Brubakeationalism Reframed: Natiohood and
the National Question in the New Eurofigambridge : Cambridge University Press 1996).

“9 Seriot, "Ethnos et Demos : la construction diswerse l'identité collective," 43.
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differences developing from this conception, caodlave in the contemporary framework, a

promotional opening that reflect the conceptiofination” created by the dominaathnos™

Finally, a third multinational approach developedni the great multinational empires: the
Ottoman Empire, the Habsburg Empire, and the RasSmapire. Although these empires
existed in the post-Westphalia Era, their politsalicture can be considered as “pre-Modern”
since they presented the features of a pre-Wesfphpblitical entity. Despite the peculiar
features of every different context, each of thesapires naturally lacked the ideals of

“demos”and ‘ethno$ underlying the construction of the Modern State.

Until the First World War, when empires collapsedl a primordial international minority
rights discourse began, the diverse social growysgl within imperial borders remained
“non-State nations®> Nonetheless, within these pre-War imperial framgwosome degree
of legal recognition was provided to minoritiesepuf the general imperial approach to the
recognition of different social groups was assitiolaist if not repressive. In the Ottoman
Empire for instance, the millet system pacificaljgulated the coexistence among different
religious groups. The State guaranteed the admatimt of specific sets of powers to the
different religious communities, (such as the gt of marriage or the administration of
justice in specific fields throughd hocreligious courts) on whom it was normally exeraogsin

full authority>?

In the Habsburg and in the Russian Empires, thegraton of diversities was more
cautiously opened at the beginning of thd' 2@ntury, probably under the claims of the

different national groups. In particular, two Auatr statesmen Karl Renner and Otto Bauer,

*%In Italy for instance, where the majoritphnoshas found its linking feature mostly in the langeatie law on
minorities (482/1999) is aimed at protecting anonpoting “historical linguistic minorities”.

*1 R. Stavenhagefhe Ethnic Question.Conflicts, Development, and &fuRights(Tokio: The United Nations
University Press, 1990), 21.

*2 Interestingly enough, the Millet system is stilepent in some contemporaneous legal orders infadehy the
Ottoman Empire such as Israel and Lebanon. its,alia, G.M. Quer, "Pluralismo e diritti delle minoranzk.
sistema del "Millet" "Quaderni di diritto e politica ecclesiasticE8, no. 1 (2010).
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started to theorize the idea of national belongilisgonnected from the territory of living
through the model of national cultural autonomshatend of the century>® According to

these theorists, national belonging could be thougherms of “conscious and voluntary
choice” that an individual could make once theyunay the age of majority. Following this
more liberal view, Jews for instance, could thenstibute a “nation” under the Habsburg
Empire even if they could not be specifically d&tiied a limited territorial area. According to
Smith, the Habsburg model of national cultural aotay circulated until arriving to the

Russian Empiré?

In Russia, the Bolshevik idea of “nation” was to imended as a stable community,
historically constituted by language, territory andlture> Consequently, under this

conception (opposite to that embedded within Hadsburg Empire) Jews could not be
identified as a “nation”. Although, in the successisocialist period, according to Seriot,
Stalin did not believe in the existence of the idé&nation”, he was instrumentally using a
“populist representation” of this term in ordergacifically settle self-determination claims
deriving from the different ethnic groups livingder the Tsarist supremacy. According to the
same author, Stalin was aiming to merge nationgh@rsense aéthno$ in one nation (in the

sense oflemo$ in order to built “a stable nation, in other wsrahethnog.>®

The interesting feature of the Soviet conceptiorBtate is the attempt to include in a pre-
modern political structure, the nationalistic feati belonging to a modern structure. The
result is that, even if the terminology does nalyyé became completely “secularized”. After

having been deprived of its original meaning, tbastruction of a “Russiaethno$ became

%3 Especially Otto Bauer and Karl Renner see E. NiMaitional Cultural Autonomy and Its Contemporary
Critics (New York: Routledge, 2005).
** D.J. Smith, "The revival of cultural autonomy ierain countries of Eastern Europe: were lessoamifrom
the Inter-War Period?," i6cience and Technique of Democracy. The Parti@patif Minorities in Public Life
ed. CoE (Strasbourg: CoE Publishing, 2011).
zz Seriot, "Ethnos et Demos : la construction diseerge l'identité collective," 43.

Ibid.43.
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only functional to the scope of a new assimilatdmiversities from one Empire to the other:

from the Tsarist to the Soviet.

1.3. Minorities "in" Europe and European minorities? From the domestic

to the international recognition of minority rights

The beginning of the history of the legal protectiof minorities in Europe is very much
connected with the ideas of “boundary” and “feéihce the creation of the modern State
with the peace of Westphalia, the integrity of tieeritory has been considered of vital
importance for safeguarding external as well asrivetl attacks’ Accordingly, all minorities
conceived as social groups holding any form of il from the majority (such as religion,
language and culture) and creating a sense ofssilichmong themselves, were controlled by
national dominant groups by means of both physacal cultural barriers. By doing so, the
State could protect itself from any internal cldimt could potentially lead to public disorder,

or even worse, to its dissolution by means of ssoas

From the struggles for religious freedom startingthe 1% century, the protection of
minorities in Europe has been conceived as adesaitsolution to conflicts, whereby the ruler
of a territory had the power to dictate a certagligion (cuius regio eius religip

Subsequently, the protection of diverse groups iwitBuropean societies has expanded to

" “The importance of territory in classic internai# law derives from the fact that the applicatairRoman
law sources in medieval, feudal Europe createchbtiief that the territory was the object of Statefsperty”.

This conception is still deeply rooted in currentifical thought since very often “the term sovegrdy is used
as synonym of territorial sovereignty”. F. Milandnlawful Territorial Situations in International La

(Leiden/Boston : Martinus Nijhoff Publishers, 20065 .
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other cultural and geographical ar€ad during the 19th century it has become a common

feature of European public lai.

The period between the Congress of Vienna (181&)tlae beginning of the First World War
Is characterized by the first international treatréhich aimed to effectively respond, mostly
from a bilateral perspective, to the rise of naigstic claims® By the end of the First World
War, minority protection became an internationatagn. Yet, the “box” was renewed, but
not its “content.” The “minority regime” establigh®y the Versailles Treaty was shaped with
the view of stabilizing States’ borders and diffusenflicts® In this framework, the
protection of cultural diversity was certainly ribe main goal. Humanitarian concerns about
minority protection started to arise, though grdilguanly by the end of the Second World

War, and have been encapsulated within the hurgatsridiscoursé

Nonetheless, the first international binding instamnts on human rights protection that aimed
to protect individuals from States’ abuses of powere not apt to guarantee an effective
protection of minorities. The wording of the prdeiss was often too general to effectively
respond to minorities’ peculiar claims. Additionalthe rights enshrined within international
human rights treaties were frequently charactertae@dn individualistic vocation that could
hardly respond to collective neetfsOnly in the last decades, international and natitews

have increasingly developed the idea that diversitynot be effectively protected in the name

*% The protection of minorities in Europe startecbéfounded also on nationalist criteria, sinceGoagress of
Vienna of 1815. These criteria, together with rielig ones, have been adopted by an increasing muofibe
European States such as Poland (whose religiousiraqudstic autonomy was granted under the intéomat
negotiations of the Congress of Vienna) Serbia, tdloegro (were guaranteed sovereignty under the B&vié
Treaty) and Bulgaria (whose sovereignty receivegszgnty in 1902).

9 L.A. Thio, Managing the Babel: the International Legal Protentof Minorities in the Twentieth Century
(Leiden/Boston Martinus Nijhoff Publishers 20052, 2

® F. palermo and J. WoelBiritto costituzionale comparato dei gruppi e deliinoranze (2nd Edition)
(Padova: CEDAM, 2011), 85.

®%bid., p.30.

2 E. Gayin,The Concept of Minority in International Law: a Gcal Study of the Vital Elemen(Rovaniemi
University of Lapland 2001).

83 A.M. Jovanovic, "Are there universal collectivehitg?,"Human Rights Revietvl, no. 4 (2010): 17-44.
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of “equality”® but rather throughd hocinstruments tailored to fit the peculiar charaisters

and the specific needs of each minority gréup.

Europe has been one of the major contributorsisoHistorical-legal process that led to the
progressive sedimentation of human rights valueluding the promotion of minority rights.
Nowadays, a double-layered set of legal instrumétssed on human and minority rights
coexist in the European territory within the thmagional organizations dealing with this
subject: (a) the Organization for Security and Gaapon in Europe (OSCE) with 56 member
States, (b) the Council of Europre (CoE) with 47mber States and (c) the European Union

(EV) with 27 member States.

(@)The OSCE is the largest organization dealindp whe protection of human and minority
rights in Europe. It is a political organizatiorgded on consensus, characterized by soft-law
instruments (recommendations and political statég)enwvhich are therefore not legally
binding. Especially over the last two decades, @&CE has undertaken several steps in
elaborating international standards focused on ritiee®® The most notable institution in
this realm is the High Commissioner on National dfites (HCNM). This office monitors
the situation of minorities within OSCE States asidhultaneously assists States through

recommendations and guidelirfés.

(b)The CoE has made of human rights, democracyraledof law the cornerstones of its
mission. The 1950 European Convention on Human tRiggECHR) is the paramount

instrument that this organization has created & wéh human rights in Europe. The judicial

8 «All human being are born free and equal in digraind rights”, Art.1, Universal Declaration of Huma
Rights.

% F. Palermo, "Legal Solutions to Complex SocietiElse Law of Diversity," inHuman Rights and Diversity:
New Challenges for Plural Societjesd. E. Dunbar Ruiz Vieytez, R. (Bilbao: Univeysitf Deusto, 2007).

% J. Wright, "The Osce and the Protection of MinoRights,"Human Rights Quarterl§8, no. 1 (1996).

*The Hague Recommendations regarding the EducatightsR of National Minorities (1996); the Oslo
Recommendations regarding the Linguistic Rightslational Minorities (1998); the Lund Recommendadiom
the Effective Participation of National Minoritiesn Public Life (1999); and the Bolzano/Bozen
Recommendations on National Minorities in IntertStaelations & Explanatory Note (2 October 2008).
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protection of the rights enshrined in the ECHR ismmgnteed by the European Court of
Human Rights (ECtHR). Although there is no substanprovision specifically referring to
the respect of minorities in the ECHRthe ECtHR has increasingly played a vital role in
promoting respect for minority rights, by extensyeénterpreting the provisions of its

institutive treaty’”

Moreover, as a result of the Balkan “ethnic” castfli of the 1990s, the CoE has adopted a
more effective strategy to protect the rights ohanities’® Firstly, a commission of legal
experts was created in order to deal with minaitgand to better assist democratization
processes in transition areas (Venice CommissioBgcondly, two specific instruments were
created to protect and promote the rights of miiesi the 1992 European Charter for
Regional or Minority Languages (ECRML) and the 199%mework Convention on the

Rights of Persons Belonging to National Minorit{E€NM).

The protection of minorities is also guaranteedtwy additional monitoring bodies in the
geo-legal area of the CoE: the European Commisgjamst Racism and Intolerance (ECRI)
and the European Committee on Social Rights (ECBRjarticular, ECRI produces both in-

country reports and general policy recommendatmmsacism, xenophobia, anti-Semitism

% The only provision mentioning minorities in enstedl in Art.14 of ECHR which prohibits discrimination
the ground of associatiomter alia, with anational minority.

% See,inter alia, CoE, "Supervision of the Execution of judgemerftshe European Court of Human Rights,"
(Strasbourg: Directorate General of Human Rightd &rgal Affairs, 2010); R. Medda-Windischer, "The
European Court of Human Rights and Minority Rightsuropean Integratior25, no. 3 (2003); R. Sandland,
"Developing a Jurisprudence of Difference: The &ttibn of the Human Rights of Travelling Peoplesths
European Court of the Human Right$iiman Rights Law Revie®; no. 3 (2008). F. Benoit-Rohmer and H.
Klebes, Le droit du Conseil de I'Europe - vers un espacedigue paneuropéer(Strasbourg: Editions
du Conseil de I'Europe, 2005).

0 Although the civil conflicts occurred in the Baileduring the 90s are generally defined “ethnicflazis”,
such a definition appears quite reductionist as ithable to account comprehensively for the corifylef the
issue. For the sake of clarity, it can be argued #ven if ethnic belonging was one — but not thelusive —
dimension characterizing the conflict, the need fgeaceful coexistence among different ethnic pdjmra
within the same territory pushed the internatiac@hmunity to further developed international mibprights
law, after the collapse of the Socialist Repubfiyogoslavia.

™ The European Commission for Democracy through Liaeiter known as the Venice Commission, is the
Council of Europe's advisory body on constitutiomedtters. Established in 1990, the commission teaged a
leading role in the adoption of constitutions thahform to the standards of Europe's constitutidreaitage.
Initially conceived as a tool for emergency comgiitnal engineering, the commission has become an
internationally recognized independent legal thiak. See http://www.venice.coe.int
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and intolerance by working closely with the civilcgety.? The ECSR is instead specialized
in monitoring the conformity in law and in practioeStates Parties with the provisions of the
European Social Chartét.It considers national reports submitted by MemB&ates on a

yearly basis, and at the same time, it examineleatode complaints from organizations

representing groups of citizens who allege a bredetmy provisions of the Social Charfér.

(c) The EU is the third and smallest organizationtérms of number of Member States)
dealing with the respect of human and minority tsgh Europe. Even if it has been originally
created and organized as a tool for economic iategr, the EU has increasingly become
concerned with individual human rights and thenhwminority rights by progressively
including them in its mandate. Specifically, the/EQ legislation is mostly characterized by
hard law instruments focusing more on the dimensiomon discriminatiof? than on the one
of the promotion of minority right® Until very recently, minority protection was not
considered to be part of EU's competencesatiis. The notion of “national minorities”

started to enter the EU's domain just in the 903 exclusively with regard to external

"2 ECRI was established in 1993 by the first Sumrhiideads of State and Government of the member Stidte
the Council of Europe. The decision of its estdbfient is contained in the Vienna Declaration wttiod
Summit adopted on 9 October 1993. In the framewdits country- by-country monitoring, ECRI examinie
situation concerning manifestations of racism ardlérance in each of the Council of Europe Mentbi@tes.
The country-by-country monitoring deals with allmiger States on an equal footing and takes plaftegryear
cycles, covering nine/ten countries per year. la framework of General Policy Recommendations ECRI
addresses guidelines which policy-makers are idwite use when drawing up national strategies atidigs in
various areas (for instance on 24 June 2011 ECRIadapted a General Policy Recommendation N° 13 on
Combating Anti-Gypsyism and Discrimination agaima). Finally, ECRI performs a strong program of
awareness-raising among the general public thraegiperation with NGOs, the media, and the youthoseat

the national level. See www.coe.int/ecri

8 The European Social Charter was adopted in 19@llrevised in 1996. It enshrines socio and economic
provisions focusing on the areas of housing, hea&tlucation, employment, legal and social protecticee
movements of persons and non discrimination. Ssetdtp://www.coe.int/T/DGHL/Monitoring/SocialChart

™ As for collective reports, the ECSR considerediainer of reports submitted by NGOs representingpritin
groups. In the case of Roma, sier alia, Decision on the merits of 28 June 2011, Centrélonsing Rights
and Evictions v. France, Complaint N° 63/2010, Wwigoncerns the eviction and expulsion of Roma ftbeir
homes from France during the summer of 2010. A nm@epth analysis of the cases involving violatiaf
Roma rights under the ECSR, is discussed at seé&iBrl. For a more comprehensive overview of the
complaints involving minority groups see
http://www.coe.int/t/dghl/monitoring/socialchart€gmplaints/Complaints_en.asp

5 The Racial Equality Directive (2000/43/EC), the fiayment Framework Directive (2000/78/EC) the Cdlunc
Directive on Family Reunification (2000/86/EC) ahe Long-Term resident Directive (2003/109/EC).

8 When considering minority law all along the thgeo-legal spheres, it can be noted that minorigjslation

is more specific and far-reaching in soft-law instents than in the hard-law ones (hence in the exstnal
geo-legal spheres than in the most internal ones).
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relations in the enlargement policies towards tast&n parf! After 2009, with the entry

into force of the Lisbon Treaty, minority protectibas acquired binding force.

The European Court of Justice (ECJ) is the judibmdly providing institutional redress of
individual and community rights. To date, the EGik halready decided on three cases
concerning minority rights, all of which mostly iolved linguistic rights issues: thdutsch
casé® of 1985, theGroenercasé® of 1989 and th8ickel/Franzcasé&® of 1998. Additionally,
the Lisbon treaty besides extending ECJ's jurisdicover human and minority rights, has
also opened up the opportunity for the EU to eB€HR as a party, by recognizing legal

personality to the organizatiGh.

Regardless of this possible future convergence dmivEU and CoE judicial bodies, should
be emphasized that among the three European oagi@mg which include the protection of
human and minority rights in their mandates, thei&lthe one playing the most crucial role
since through its hard-law instruments it can ingpas more incisive compliance to
international human and minority rights standardsMember States. Yet, over the last

decades, the EU benefited more extensively fronwibidx and the experience of the CoE and

" From the adoption of the “EC — Guidelines on treedynition of New States in Eastern Europe andhén t
Soviet Union” in 1991 to the Eastern European coesitapplication for membership in 1993, Membenteita
created a framework for EU enlargement (known agpthhagen criteria”) where the protection of mitiesi
were firstly mentioned as a requirement to enterldhion.

8 Mutsch Reference for a preliminary ruling, Case 137/8485] ECR 2681. In this case, the Court holds that
the equal treatment of migrants has to be grantsul lay allowing them to use their language in peatieg
before the courts as a way to contribute meanihgfaltheir integration.

" Groener v. Minister for Education and the City aiitidin, Case C-379/87 [1989] ECR 3967. In this case, the
Court stated that the requirement of bilingualismeiasonable to protect a minority language.

8 Bickel/Franz,Case C-274/96 [1998] ECR 1-7637. In this case Qbart ruled that language rights granted by
a Member State to its own national must be extentbedther EC nationals in judicial as well as in
administrative procedures.

81 Should the EU agree to join the ECHR, the jurisdic of the two courts, the ECJ and the ECtHR, dter
breaches of EU-ECHR human and minority rights rteelde more precisely defined in order to avoid ptiéd
conflicts between the twiora. According to some scholars, the accession ofgleto the ECHR could be
thought just as “complementary” to the ECJ, sint&d Member States are already part to the ECHfRef3
support the view that by adhering to the ECHR,Ehkwould certainly strengthen human and minorights
protection within its boundaries because it woutthgt the ECHR common standard of protection. Indeed
human and minority rights are not part of ECJ'snariy competence, as in the case of the ECtHR, wigiids

on the compliance to the EU law mostly reflectimpmomic integration goals. Hence, the adherendeGHR
could potentially ensure more coherence and harnb@tyeen the two institutions. On this debate, seer
alia, K. ShorakaHuman Rights and Minority Rights in the Europeariddr{Abingdon: Routledge, 2010), 50-
51.
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OSCE in the legal field of minority rights, since far, it has not adopted specific legislation

on this field®?

This intensification of human and minority rightsofection has reinforced the view that
Europe is the geo-political region that most inkeely protects the rights of minorities in the
world 23 Despite these positive legal improvements, itsesgsof protection still presents
some serious gaps, characterized by a Westphailiaeption which still has roots — both an
individual and a collective conception of minoriights — in a territorial basis. As a result,
every social group that cannot be exactly comprisghkin a given territory, such as Roma,

cannot fully benefit from the protection guarantégdhese legal instruments.

1.4. Individual v. Collective Rights

The legal development of minority rights in Eurdgses developed both through an individual
as well as through a collective dimension of righisder the League of the Nations, the
system of minority rights was based on bilaterabties which regulated — mostly from a
collective dimension — the existence and the rigiit&in-stategroups i.e. of those social
groups who had become national minorities aftesrivdtional borders were redefined at end
the First World War. When the precarious internaioequilibrium of the League of the
Nations was officially broken through the Third Breiinvasion of Poland, Germany brought
before the international community the argument iisainvasion was justified to protect the

alleged violations of the Germ&in-stateminority living in neighboring countrie¥.

In order to avoid any possible repetition gfoss human and minority rights violations
occurred during the Second World War, the univesaiception of human rights law

underlying the foundation of the new collective teys of security — the United Nations —

8 0On the relationships between EU and CoE and EUQS@EE, especially with the Fundamental Rights Agenc
(FRA) and the HCNM, see Ibid., 84-89.

8 M. Nowak,Introduction to the Human Rights Regitheiden : Martinus Nijhoff Publishers, 2003).

8 The Sudeten living in the border area of BoheMiaravia and Silesia of the former Czechoslovakitt
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openly evaded every explicit reference to the ctile enjoyment of minority rights by

putting the single individual at the centre of llegad constitutional systems created after this
global conflict. Against this background, minoritights were therefore recognized just in
terms of individual rights. Interestingly enoughetemphasis over the individual conception
of minority rights is still reverberating in the storecent international legal instruments
addressing minority rights, which were adopted mibr@n 50 years after the end of the

conflict &

Yet, even when shaped on an individual perspeativeority rights should not be understood
in “juxtaposition” with human rights but as a softspecific “derivation” of general human
rights law which ensues from the necessity of piioyg diverse social groups with a different
legal treatment in order to comprehensively fulfile equality principl&® At the substantial
level, minority rights ensuing from an individuadreeption are the rights strictly related to

individual exercise, such as general non discritionaclauses and the right to existence.

Nonetheless, at the doctrinal level there seenhe iocreasing agreement about a progressive
evolution of minority rights towards a collectivengension as well. In 1976, Dinstein
suggested that international law was already mildbognizing collective rights to minorities
at least for those norms which “retain their cheea@s direct human right&*. Under this

belief, the author was differentiating between tabegories of collective minority rights: the

% The FCNM, adopted 50 years later, in 1995, fotainse, is based upon an individualist conception of
minority rights addressing the different legal 8athents by referring to “every person belongingtoational
minority” (see, for instance, the phrasing of Atand Arts. 7, 8 and 9) and by openly omitting gueference
to the “collective” benefit of these rights (by ling itself to the guarantee of most rights alsieew those are
exercised “in community with others”). The ECRMLedonot openly embrace a collective dimension dftsig
as well: by limiting its scope to minority languagather than to linguistic minorities, the intefoaal legislator
opted for a more neutral solution which left thadividual” or the “collective” implementation ofriguistic
rights to the domestic legislation of each StatéyPa

8 The role that minority right law holds in fulfifig the equality principle has been more extensigkdsified by
the ECtHR in the cas&hlimmenos v. Greec®001) which setinter alia, the precedent according to which
different people should be treated differently rdex to fulfil of the right to equality on the effiive level. See
Thlimmenos v. Greed¢@pplication No. 34369/97, European Court of HunRéghts, decision of 6 April 2000)

8 v. Dinstein, "Collective Human Rights of PeopledaMinorities " International and Comparative Law
Quarterly25, no. 1 (1976): 102. in Jovanovic, "Are therevensal collective rights?" 34.
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rights of people (understood as the entire bodthefcitizens of a State) and the rights of

minorities (understood as particular ethno-cultdiatinctive groups).

According to Dinstein, the rights of the people hadbe identified with the rights to physical
existence, to self-determination, and with the ofeatural resources, whereas the rights of
minorities have to be identified with the right phiysical existence and with the right to
preserve a separate idenfityMore recently, Henrard has recognized a furtherel@ment

in the doctrine on the collective dimension of nmityorights:

...some authors distinguish in fact between “grogihts” (rights of a group as
such) and “collective rights” (rights of members afgroup, as member) while
other make that distinction within the categoriegroup rights or even within the
category of “collective rights”. Others use the cepts “collective rights” and
“group rights” interchangeably and still others ube expression “collective
rights” for rights attributed to a group in se,.etc®

Palermo and Woelk have specified that within theeatision of minority “collective rights”
there should be drawn a distinction between “ctillecrightsper sé and individual rights
implying a collective function or exercise. Accardito the authors, both typologies of rights
aim at the protection of the group. Yet, while finst typology of rights directly addresses the
group (as the bearer of these rights), the secgpaldgy of rights indirectly addresses the
group when provisions attribute subjective legditiements to the individuals forming that

group (permitting a collective dimension through jbint exercise of rights}.

Art. 47 of the 2003 Charter on Human and MinoriigliRs and Civil Liberties regulating the
Union between Serbia and Montenegmrovides the basis for comprehending this dodtrina

categorization on the practical level. In this doeumt, collective rights are explained in terms

8 Jovanovic, " Are there universal collective rights Dinstein, "Collective human rights of peopledan
minorities".

89 C. HenrardDevising an Adequate System of Minority Protectladividual Human Rights, Minority Rights
and the Right to Self-Determinati¢hhe Hague/Boston/London: Martinus Nijhoff Publish&000), 153.

% palermo and WoellDiritto costituzionale comparato dei gruppi e detiénoranze (2nd Edition}6.

%1 The State Union of Serbia and Montenegro was edean the legacy of the Socialist Republic of Y uaais
in 2003. This union officially come to an end in0B0after the declaration of independence of MorgemeAfter
the dissolution of the Union, Serbia continued édtb legal successor.
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of those rights that may imply the participationnoinorities in the decision-making process
regarding culture, education, and information ameluse of the language in accordance with

law. %2

1.5. Territorial and non-territorial minorities

Part of the literature has defined “non-territonahorities” as “minorities within minorities”
since, by definition, these social groups naturagape the Westphalian territorial motel.
In terms of objective and subjective identificationteria, at the theoretical level both
minority groups (territorial and non-territorial narities) share a number of common
elements. Broadly speaking, a group of people eaidéntified as a minority only in relation
to a majority group and on the basis of a numba&iehents: people can belong to a minority

because of their gender, of their religion, of thegje, etc?

However, at the moment, a general and shared lgraéfinition of “minority” does not exist
even within specific international instrumentsThe concept of “minority” appears in fact
very difficult to be crystallized not only becausfesociological reasons but mostly because of
diplomatic onesS® Some widely accepted proposals of the conceptmifidrity” have so far

largely agreed on the objective elements of “nucatinferiority”, “non-dominant positior?”

%2 palermo and WoellDiritto costituzionale comparato dei gruppi e detiénoranze (2nd Edition)

% Thio, Managing the Babel: the International Legal Protentof Minorities in the Twentieth Centyrj0.

® E. Palici di Sunilntorno alle Minoranz€Torino: Giappichelli 1999), 5.

% See also the 1992 UN Declaration on the Rightsesééhs Belonging to National or Ethnic, Religiomsl a
Linguistic

Minorities and the 1995 Framework Convention foe ®rotection of National Minorities. G. GilberfTHe
Council of Europe and Minority Rightstfuman Rights Quarterlg8, no. 1 (1996).

% Indeed, whenever a group is internationally reeghas a “minority” it can potentially raise soxiaims of
autonomy on the basis of the principle of self-detaation. Thus, States are extremely cautioudndibg to a
provision that could potentially undermine theiriterial integrity. On the debate on the variowdiditions of
minorities seejnter alia, J. Packer, "On the Definitions of Minoritiesfi The Protection of Ethnic and
Linguistic Minorities in Europged. J. and Myntii Packer, C. (Abo/Turku Institifte Human Rights, Abo
Akademi University, 1993).

"In 1976, Capotorti the Special Rapporteur of tie SubCommission on the Prevention of Discriminatioil
Protection of Minorities, proposed the following fidéion though to be explanatory on Art. 27 of the
International Covenant on Civil and Political Rigft CCPR): ‘A group numerically inferior to the ted the
population of a state, in a non-dominant positiwhpse members — being nationals of the state -epssthnic,
religious or linguistic characteristics differingom those of the rest of the population and shdwgniy
implicitly, a sense of solidarity, directing towargreserving their culture, traditions, religionlanguage’. at 96
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and on “discriminatior™ vis-a-visthe majority of the population. Additionally, tresegal

proposals have concentrated on some subjectiviaatise elements which mostly deal with
the way(s) through which minority groups perceitieriselves within the population of a
State and are concerned to preserve their speedlires’ Subjective elements mostly
emphasize the “sense of solidarity”, the “will tongve” and the “self-identification” as a

minority group'®

More recently, the doctrine has identified two noacategories of minorities in international
law: the so-called “historical, traditional, autttbnous minorities” and the “new minority
groups stemming from migratior®> These categories explain the concept of minority i
terms of State’s sovereignty over one territory aneé population. While the first category
mostly refers to communities that became minoriagsa consequence of a re-drawing of
international borders, the second category refergroups and individuals that leave their
original homeland to emigrate to another countryhus takes the mass-migration of people

into account which has become a characteristitfeatf the processes of globalization.

While these legal categories (and the legal instnisiensuing from them) can protect and

promote minority groups which can be comprised withe territorial scheme, the same legal

§ 568. The phrase “in a non-dominant position” weuded in order to ensure that non dominant nifiesr —
such as the white minority under the former apadtisgstem in South Africa — could not avail or abuke
concept of minority rights. See F. and Bowring Bed; B. ,Minority and Group Rights in the New Millenium
(The Hague : Martinus Nijhoff Publishers 1999). 1885, Deschénes “updated” Capotorti's definition by
proposing the following: “A group of citizens ofséate, constituting a numerical minority and inoa+glominant
position in the state, endowed with ethnic, religior linguistic characteristics which differ fraimose of the
majority of the population, having a sense of soily with one another, motivated, if only impligit by a
collective will to survive and whose aim is to amle equality with the majority in fact and in lawd.
Deschénes, Proposal Concerning a Definition of the Term ‘Miitgr (U.N. Doc. No.
E/CN.4/Sub.2/1985/31.1985).

% Wirth an American sociologist, provided anotherawned attempt of definition ‘As a group of peoplaay
because of their physical or cultural charactexsstare singled out from others in the society riclv they live
for differential and unequal treatment, and whordf@me regard themselves as objects of collective
discrimination. The existence of a minority in @isety implies the existence of a corresponding ehami group
with higher social status and greater privilegesndvity status carries with it the exclusion fromllf
participation in the life of the society’. L. WirtliThe Problem of Minority Groups," ifihe Science of Man in
the World Crisised. R. Linton (New York : Columbia UniversitydRs, 1945).

% G. ChaliandMinority Peoples in the Age of Nation Stafeendon : Pluto Press, 1989).

190 R, Medda-Windischeld and New Minorities: Reconciling Diversity andl@sion. A Human Rights Model
for Minority Integration(Bozen: EURAC Research, 2009), 60-62.

%% Ipid., 40-41.
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categories are unable to comprehensively identifiy @o fully protect non-territorial
minorities since they fall outside the Westphalgaradigm precisely because of their non-

territorial intrinsic feature.

1.6. Roma as a non-territorial minority

The situation of Roma has been described as “nometgal minorities living dispersed in
more than one country®? At present, international human and minority righaw has
provided just a first recognition to non-territdrggoups, especially at the CoE legal levé.
However, such a recognition is stih embryo a full set of ad hoc guarantees to
comprehensively address the needs of non-teriitoriaorities needs in fact to be further
developed. Accordingly, the rights of non-terrisdrgroups are still addressed by “classic”
international minority law which, as it has beempeaatedly emphasized, are still strongly

hinging on a territorial categorization (“old” vaéw” minorities).

While Roma are a traditional and historical comnfhving in Europe, the consequences of
their non-territorial character is neither compredieely addressed by the “old minority”
legal approach nor by the “new minority” legal apgech. On the one hand, Roma can be
considered as a “traditional minority’ since thegvé historically been living in Europe also
with (an increasing) sedentary stance, while, @other, they might also be considered as

“migrants” since a consistent proportion of theifi gmain nomadic¢®*

102 2. and Eddison Brett, E., "The Csce Human Dimensio National Minorities. Can National Minoritieg b
considered positively? Melsinki Monitor.Quarterly on Security and Coopeéoatin Europed, no. 3 (1993): 40.
198 The ECRML indirectly recognizes non-territorialogps by protecting non-territorial languages af\ds.
1(c), 7.5. and 11.2. Romanes, the language spokd®oa, has been recognized as one of the noteréti
languages under the ECRML see section 4.3. Morentbg at the European level, the CoE has takerthano
significant step toward the definition of a commamderstanding of minority protection through thejatibn
Recommendation 1735 (2006). Specifically, Recomragod 1735 calls upon states to a wider protectibn
national minorities (whichn abstractoshould also comprehend non-territorial groups)irting Member
States at Art. 16.4 “... to integrate all its citizeirrespective of their ethno-cultural backgrouwithin a civic
and multicultural entity.” Additionally, it shoulde noted that both the legal opinions expressettidydvisory
Committee of the FCNM and the jurisprudence devadopiithin the ECtHR realm have been recognizing,
especially in the last decade, the rights of caltigdentity of Roma and their need for “differemdid” protection.
See section 2.1.1. for a preliminary consideratibthe ECtHR’s jurisprudence to this regard.

104 ENAR/ERIO, "Debunking Myths & Revealing Truths atbéhe Roma," (Bruxelles: ENAR/ERIO, 2011).
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The resulting “legal limbo” in between “old” and éw” minorities has direct consequences
also for the legal recognition of Roma and for thghts that every domestic legal system
recognizes to this social group. Indeed, Roma ateatognized as a distinctive social group
in each and every State belonging to the CoE. HueBtates were such recognition is
provided (by mean of the legal category of “mingribr by means of any other legal

category) there persists a situation of ambigustyemards to the recognition of Roma’s legal

status.

As the case of Italynter alia demonstrates, within Romani communities there moglexist
people holding also different citizenship statud¢esropean, non-European, stateless people
and even unregistered people who are completelysible to law'®® Moreover, a
phenomenon of internal asylum-seeking migration texently developed within Romani
communities: they are not (only) seeking asylum mwiteming to Europe from non-EU

countries but also from EU on&¥.

In line with Bonetti’'s thought, the legal statudriguted to any social group has to be
considered of key importance since besides influgnthe recognition of their rights it
strongly (and inevitably) influences their coexigte with other social groups as w&il.By
and large, it can be argued that although the lagdl political treatment of Roma varies
significantly across the European continent, a #ffe@ picture can be “geographically”

provided by following the four cardinal directiorisast vs. West, North vs. South.

195 On the different legal statuses of Roma seeer alia, G. Perin, "L'applicazione ai Rom e ai Sinti non
cittadini delle norme sull'apolidia, sulla protezéinternazionale e sulla condizione degli stramiemunitari ed
extracomunitari. ," irLa condizione giuridica di Rom e Sinti in Itgliad. P. Bonetti, A. Simoni, and T. Vitale
(Milano : Giuffré Editore 2011).

1% Especially Eastern European Roma are “internafbRean asylum seekers since in their countriesigins
they are strongly experiencing poverty and raciBmthis regard, see FRA, "The Situation of Romadiizens
moving to and settling in other EU Member States: Office for Official Publications of the Europea
Communities (Luxembourg 2009). J.P. Jacques, "lasdRet I'Union Européenne,” ires Roms face au Droit
en Belgiquead. J. Fierens (Bruxelles : la Charte, 2012).

197'p_ Bonetti, "I nodi giuridici della condizione Biom e Sinti in Italia," inLa condizione giuridica di Rom e
Sinti in ltalia, ed. P. Bonetti, A. Simoni, and T. Vitale (Milar@iuffré Editore, 2011), 20.
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When considering the European panorama from a tiatigal perspective (East v.West) it
can be maintained that the legal recognition of-taritorial groups in general, and of Roma
in particular, can be easier and more frequentiydoon the Eastern side than on the Western
side. Indeed, in Central-Eastern Europe, some newdgpendent States created after 1989
declared to be nation States with one dominanttitoest nation:”® This declaration required

a more extensive recognition of different natiogedups also at the constitutional level. In
Western Europe instead, the recognition of nontter@l groups has historically been less
developed thann Eastern Europe, particularly in the case of Ram#withstanding their

more conspicuous presence.

The more inclusive treatment of non-territorial onities in Eastern European countries
appears particularly evident when considering thderaal citizenship policies. As

emphasized by a recent study of the EUDO obsenyator

In East Central Europe the largest among the ‘st minorities are the
Roma whose numbers range in the millions but, irstnamuntries official
census data do not contain reliable informationttaeir numbersOfficially,
external citizenship policies in the East Centraldpean countries treat the
Roma as members of linguistic nations in the tnyiinhabited by the given
nations, so that, for instance, Hungarian extecitelenship is made available
to the Roma of Slovakia or Romania who speak Huagaand have
Hungarian citizens in their ancestry.

In other words, in Central Eastern Europe the ptme of non-territorial minorities, Roma
included, formally extends even beyond nationaldbos, while in Western Europe the
protection granted to Roma appears quite weak ew#nn national borders, given their

weaker legal recognition also in terms of minoststus.

This different degree of legal recognition of RonmaEastern Europeis-a-vis Western

Europe results from the legacy of the SocialisiquerBy and large, Socialist governments

198 5 Pogonyi, Kovacs, M.M, Kértvélyesi, Z. , "Thelilos of External Kin-State Citizenship in East el
Europe," iInEUDO Citizenship Observatory Comparative Repoed. EUDO Citizenship Observatory (Badia
Fiesolana: European University Institute, 2010), 6.

% |bid.

19 pogonyi, "The Politics of External Kin-State Cétizship in East Central Europe,” 8.
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made a strong effort to minimize ethnic difference®rder to assimilate Roma, through a
different degree of cultural repression though.rENehis legacy hase jureprovided Roma
with greater opportunities to be legally recognitespecially in the cultural-political sphere),
it has to be nonetheless recalled that, even iteEa&urope, on de factolevel Roma are

generally more vulnerable than other social grdups.

In contrast to Eastern Europe, in Western Europmadm communities generally have a very
varied historical-cultural background. Many Romgnoups have no contact (or very little
contact) with each other. This “varied historicagjdcy” still reverberates in their generally

low and non-homogenous domestic legal recognition.

When considering the European panorama from aveasal perspective instead (North vs.
South), the different treatment of non-territoriinorities in general and of Roma in
particular, besides varying in the light of thefeliént legal recognition, it very much differs
in relation to the different welfare systems. As desmmon knowledge, the concrete
implementation of any human rights, minority righhcluded, may vary more or less
extensively according to the welfare measures dehis each and every legal system in order

to provide concrete implementation to legal prawisi*®

In general terms, Northern countries, such as Scaw@dn countries, have stronger and more
developed welfare systems than Southern counsies) as Mediterranean ones. Northern
welfare systems in fact present stronger provisiatonly for their citizens or non-territorial

minorities but also for “new minority groups™ Hence, they seem to be more open to

11D, Ringold, M. O. Orenstein, and E. Wilkens, fRoin an Expanding Europe. Breaking the Povertyl&yc
(Washington, D.C.: World Bank 2005), 8-9.

12 A more in-depth account on the development ofdifferent Romani historical backgrounds in Eastend

Western Europe is provided at chapter 9.

113 Especially with regard to those legal provisiohattimply “positive obligations” from the State,csuas
social and economic rights.

14 A Bloch and L. Schuster, "Asylum and Welfar@n@mporary DebatesCritical Social Policy22(2002 ).
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provide policy measures aimed at including new aogroups even if they cannot be

necessarily comprised within the historical/teniabmodel.

The following chapter provides a more detailedyretregarding the legal treatment of Roma
in Europe starting from a case-by-case analysisvaver, since the legal treatment of any
social group cannot be analyzed outside the legdl @olitical systems of reference, the
discussion firstly focuses on a general overviewthef “constitutional models” recognizing
Roma and subsequently on the legal categorizatderdifying Roma in each constitutional
model. The basic assumption underlying this disounss that the legal (and the political)
treatment of Roma is strictly connected both to ¢bastitutional system and to the legal

category identifying this social group.
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Chapter 2

Roma in European legal systems

Summary: 2.1. A constitutional mapping of Roma recognition in &pe. —2.1.1. Non
discrimination: the (only) solution? 2.2. A Definitional mapping of Roma recognition in
European legal systems . 2.2.1. Constitutive Nationality. —2.2.2. National v. Ethnic
Minority? —2.2.3.Linguistic Minority. —2.2.4. National Cultural Autonomy. 2.2.5. Other

definitions. —2.3. Indigenous People?2-4. Research issues.

2.1. A constitutional mapping of Roma recognition in Europe

The legal recognition that European constitutioggstems have historically provided to
Romani communities has been extensively differegdiavithin the CoE area. A first set of
reasons underlying this significant variation ie tiecognition of Roma legal status in Europe,
can be attributed to the socio-political processfeSuropean nation-buildinj> A second set
of reasons that can instead explain this variatiegards the legal development of minority
rights law both at national and at supra-natiorefels’'® Indeed, both levels have
demonstrated difficulties in adapting the existilggal categories to the non-territorial
features of the Romani community, since Europeaallédrameworks are still based on

(Westphalian) territorial conception of minorities.

According to a doctrinal systematization, the ciagbnal mapping of Roma recognition in
Europe can be summarized through four general tgfpadal models that have been identified
in the comparative analysis of the legal recognit diversity in Europe: repressive national

systems, liberal agnostic systems indifferent tdéfectBnces, promotional systems and

115 See section 1.2.
118 See section 1.3.

37



multinational equal systents’ More specifically in the case of Roma, these daurtiinal
approaches have been recently re-modulated onatsie bf the status of ratifications of the

FCNM 18

As seen, the FCNM is the most important legal umsnt providing protection to minority
rights at the CoE levél® Among the 47 States belonging to the CoE, at tbenemt only
eight countries have not explicitly recognized amyority group within their legal systems,
Roma included?® Among the remaining 39 countries recognizing nities within their
legal system$?* four constitutional approaches have been idedtifie addressing the
domestic recognition of Roma minority: exclusionggtuntries, agnostic countries, mildly

promotional countries and highly promotional coiesr

“Exclusionist countries” have been identified ass countries excluding Roma from the
legal protection of the FCNM, as this social grdwgs not been recognized as a “national
minority”. The non recognition of Roma as a “naabminority” has been justified — at the
ratification stage — in the light of different seif reasons. Armenia justified its position in
the light of the (supposed) lack of interest of Roto benefit from the FCNM'’s provisions;
Denmark explained the lack of recognition in thghti of a (supposed) full integration of
Roma within its society; the Netherlands and Paitiaygued that they could not include

Roma within the category of “national minority” ithe lack of clear territorial features

17 This classification has been proposed by R. TtniMinoranze e minoranze protette. Modelli castibnali
comparati,” inCittadinanza e diritti nelle citta multiculturalied. T. and Dunne Bonazzi, M. (Bologna: Il
Mulino, 1994). And J. Marko, "Equality and Differean Political and Legal Aspects of Ethnic Groupd®ehs,"

in Vienna International Encounter of Some Current éssRegarding the Situation of National Minoritied. F.
Matscher (Strasbourg: Arlington, 1997). In F. Pale and J. WoelkDiritto costituzionale comparato dei
gruppi e delle minoranze (2nd EditiofBadova: CEDAM, 2011), 52.

H8 £ palermo, "Rom e Sinti come minoranza. Profililiditto italiano e comparato e di diritto intemianale.”

in La condizione giuridica di Rom e Sinti in Italed. P. Bonetti, A. Simoni, and T. Vitale (MilanoiuBré
Editore 2011).

119 see section 1.3.

120 |ndeed, so far four countries have neither signed ratified the FCNM: Andorra, France, Monaco and
Turkey. Whereas other four countries have signedrtieaty but not ratified it yet: Belgium, Greetzeland and
Luxembourg. See http://www.coe.int/t/dghl/monitafiminorities/1_AtGlance/PDF_MapMinorities_bil. ptéfst
update 24/10/2008 (last consulted on 05/04/2012).

2L such a recognition can be generally inferred ftbenratifications of the FCNM provided by these mies.
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identifying this social group; in Cyprus, insted®ipma are not recognized since they are

included in the Turkish-Cypriot community whichrist recognized in turff?

The doctrine has identified as “agnostic” thosealegystems that do not formally recognize
Roma as “national minority”, such as ltaly and ®&osa. Other countries do not recognize
Roma in terms of “national minority” but throughhet legal definitions (e.g. “ethnic
minority”): these have been deemed to be potentimtluded within this category of
“agnostic States”. In some cases, such as in Pothadsariety of legal definitions is merely
formal since the distinction between “national” &ethnic” minorities does not substantially
affect the enjoyment of minority rights since batbcial groups aree factoentitled to the

same set of right&?

A third group of countries that has recognized Ramsaa “national minority” has been
defined as “mildly promotional” since it has limitehe enjoyment of minority rights to the
citizens of the State only. The vast majority ofr@pean legal systems can be attributed to
this legal ideal-type when addressing the legabgaition of Roma. Germany is the most
emblematic example that can be discussed to tlgarde In this case, the category of
“national minority” has not been extended to Ronteovare not German citizens because of

the opposition of the “autochthonous” German comitiesiof Roma and Sint?*

Another interesting case that is worth mentioninger the category of “mildly promotional
countries” is that of Spain recognizing as “natioménority” under the scope of the FCNM
only the Spanish Romani social grogit&nog. Nonetheless, Spain has not recognized other

social groups as “national minority” such as thetal@ms or the Basques which have

122 palermo, "Rom e Sinti come minoranza. Profili @it italiano e comparato e di diritto internamale."
158-59.

23 bid., 159.

124 Seejnter alia, the German reports presented before the AdviSommittee of the FCNM.
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historically claimed autonomy because of theirgdlk belonging to a different social group

other than the “Castilian” majorit}?

The fourth constitutional approach to address tresttutional recognition of Roma has been
identified in the group of “highly promotional” S&s. These countries have recognized all
Roma living within their national territories regidass of the citizenship criterion. These are
especially the cases of United Kingdom and Irelavidch do not formally distinguish
between citizens and non-citizens when applyingcttegory of “national minority” under

the scope of the FCNM.

Indeed, the United Kingdom has recognized Romanasidnal minority” under the judicial
interpretation of th&ace Relations Adf 1976. Ireland has recognized the rights attetuo
“national minorities” also to Romani individuals whare not Irish citizens. Although non-
Irish citizens can benefit from a wide spectrumrights they are not entitled to political
rights}?® Sweden is another interesting case that it woighlighting within the group of
“highly promotional countries”. At the moment oftifecation, in fact, this country has
omitted a detailed specification of the categomésminority groups protected under the
FCNM. The practice has shown that Swedish autlesrigqually apply the set of rights

enshrined in the Convention to Swedish citizenselsas to non Swedish-citizehs.

2.1.1. Non discrimination: the (only) solution?

The emphasis put above on the different constiaticapproaches to minority rights in
general and to the rights of Roma in particulaiginates from the assumption that the
principle of non discrimination, underlying the decnatic foundations of every Member

State belonging to the CoE, is npér secomprehensively sufficient to address minority

125 palermo, "Rom e Sinti come minoranza. Profili it italiano e comparato e di diritto internamade." 161.
126 According to theRace Relations Acton-Irish citizens can benefit from cultural andgiiiistic rights as well
as from right to association.

7 |bid., 162.
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rights. Although the concepts of “equality” and fndiscrimination” have for centuries been
considered as “related” but “distinct”, only in tB€" century have jurists comprehensively
acknowledged the necessity of treating differectaaroups differently in order to fulfill the

equality principle on the substantial level as W&ll

Scholars argue that non discrimination does reptesdy the first step in the protection of
minority rights since this principle offers, at thedividual level, a minimum degree of
protection from the un-equal (and unjustified) legaatment of a person who can suffer from
a limited (or from an inexistent) human rights gmpent because of his/her belonging to a
different social group®® However, this principle is not in itself sufficieto ensure the
promotion of an “equal treatment” to social groupat are intrinsically distinct from the

majority of the population®®

The principle of non discrimination does in factstip entail a “negative obligation” which
implies the State’s abstention from any unjustifiatervention that can produce a human
rights violation'®" In the case of minorities, the Venice Commissias blarified that such a
general “negative obligation” needs to be accomgmhriby a “a second level of non

discrimination legislation” which concretizes the-called “positive measure$®? These

128 |ndeed, the range of human rights were signifigagtpanded from the f8century notion of “natural rights”
to the international system of the™@entury.

129 A classic example that can be brought to clafifg fispect, relates to the full access to econamicsocial
rights by some minority groups (such as women,ietbnreligious minorities) who are discriminategaist
because of their disadvantaged status especiaknrlying to access the labour market or the hausiarket,
as well as educational and health care institutions

%0 A, Eide and O. TerkeEquality and Non-Discriminatigred. Publication No.1 (Oslo: Norwegian Institufe o
Human Rights, 1990).

31 1n human rights theory, this obligation is oftesrrelated to the “obligation to respect” which ftamally
consider State’s respect of fundamental humangigight to life whereby the negative obligatiorrresponds
to the state’s obligation not to kill and rightgbysical integrity whereby the negative obligatemrresponds to
the state’s obligation not to torture) and of cights (such as the right to vote whereby the tiegabligation
corresponds to the rights to not arbitrarily exelwhyone from democratic elections). More recettiig,notion
of “negative obligation” has also developed in refee to economic and social rights whereby thbtsigo
employment, health and education correspond t&tate’s obligation not to arbitrarily exclude angdrom the
labor market, health care and educational systems.

32| Basta Fleiner, "The Principle of Equality aNdn-Discrimination under the Framework Convention f
the Protection of National Minorities: also a Téalstering the Integration of Migrants' Childrentle Field of
Education? ," inUnidem Campus Trieste Seminar "Policies on the qutain and social integration of
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measures are to be understood as embodying, bemidésbligation to respect”, also an
“obligation to fulfill” and an “obligation to prot” the rights of the minority group in
questiom>* More specifically, these measures require Statesadopt any legislative,
administrative, judicial and practical measuresessary to ensure that the rights for the
minority group are implemented to the greatest ips®xtent on reasonable and objective

grounds3*

While it is very difficult to say which differencesbjectively justify a differentiated
recognition and a diverse legal treatment of a mityngroup; > an objective justification for
activating a distinct set of minority rights is @eally considered to be founded when cases of
systematic discrimination occur. Systematic disgration is objectively found whenever the
existence of this social group or the effectiveognjent of its fundamental rights is

impossible to be guaranteed under general humhtsrijauses.

This is in fact the general approach that the EChdR recently uphold a the case concerning
Roma rights by clarifying that “positive measureaie justified in the light of their
“vulnerable position as a minority” and in the lighf their “different lifestyle both in the
relevant regulatory planning framework and in dngvat the decisions in particular cas&¥”.

In the cas®.H. and Others v. Czech Republice Court has clearly stated that

there could be said to be an emerging internaticoaksensus amongst the
Contracting States of the Council of Europe recoiggi the special needs of

immigrants and their implementation at the intefoaél, national and local level" Trieste, Italy. 2ZRine — 2
July 2009 ed. CDL-UDT(2009)002. Engl. only (Strabourg: Coillof Europe 2009).

133 According to the doctrine the “obligation to prottetheoretically differs from the “obligation touffil”
inasmuch as it aims to avoid human rights violatitwy private persons. Practically, the state’sgaltion to
protect from any human rights violation perpetrabgda private person is quite controversial. See Wawak,
Introduction to the Human Rights Regitheiden : Martinus Nijhoff Publishers, 2003).

134 As the case law of the Human Rights Chambers fosni and Herzegovina has shown, an objective
justification for activating a distinct set mingritrights can be brought whenever cases of systemati
discrimination occurred thus making these rightpassible to be justiciable for the group under gaineuman
rights clauses. Ibid., 62.

1% Since this consideration always depends on thiesbwalues which can change according to the time
place taken in analysis.

136 Chapman v. the United Kingdorpplication No. 27238/95, European Court of Humaghis, decision of
18 January 2001, § 96.
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minorities and an obligation to protect their séguidentity and lifestyle, not
only for the purpose of safeguarding the interesthe minorities themselves
but to preserve a cultural diversity of value te thole community>’

However, the Court has made a step backward amtimaent of identifying the content of
“positive obligations” which are deemed to effeetifulfill the non discrimination principle

in the case of Roma rights.

Since no “legal solution” can fairly balance the jondy decision-making process with
minority interests and rights, the ECtHR has ongaira relied on the application of the
doctrine of the fair margin of appreciation. Afteaving enucleated the general principle, the
Court has left to each single State its practicgllementation in accordance with the specific

national values and traditioh'

Against this background, the reflection on the mapilon of the general principles enshrined

in the “law of diversity***

obviously needs to transcend the principle of dmerimination
when practically considering the complex case omRoThe following sections set the
theoretical basis to consider the different “sang” that domestic systems have so far
adopted when recognizing Romani distinct cultudanitity as a minority group at domestic
level. These “solutions” enshrine a different degoé promotion of minority rights according
to the constitutional system from which they enslre.some legal systems a stronger

emphasis is put on “negative obligations” wherigasthers a stronger emphasis is put on

“positive obligations”. The first consideration dhe different legal recognition of Roma

137D.H. and Others v. Czech Republiuropean Court of Human Rights, Application N@385/00, Chamber
decision of 7 February 2006 Grand Chamber decisidi8 November 2007, § 181. This case constitutesad
the mile-stones in the recognition of Romani idgnénd Roma rights in the ECtHR'’s case law. Thiseces
repeatedly recalled and discussed from differegtesnin chapters 4, 5 and 6.

138 According to the doctrine of the fair margin ofpagciation, whenever national governments are cmed
that specific national values or traditions arestitened by an extensive application of general hurigts
standards enshrined within the ECHR, they canicéstnch application if this affects the social estveness of
the State i.e. if this affects the preservationdefocratic public order. The margin of appreciatoctrine
allows the ECtHR to take into consideration thet fdmt the Convention can be interpreted differerirtl
different legal systems in the light of the cullutastoric and philosophical differences belongingeach State
Party to the ECHR.

139 F. palermo, "Legal Solutions to Complex SocietiEise Law of Diversity," ilrHuman Rights and Diversity:
New Challenges for Plural Societjeed. E. Dunbar Ruiz Vieytez, R. (Bilbao: Univeysif Deusto, 2007).
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cultural identity can be envisaged in “legal ddfon” which somehow generally “per-forms”

the overall recognition of Roma rights in each ewdry legal systert'

2.2. A definitional mapping of Roma recognition in European legal

systems

Chapter 1 has provided an overview of the compfexitRoma migrations, the diffusion of
their presence in Europe, the different conceptmisState” and “nation” and the variety of
the legal instruments designed to address mindghyts in the Europe. The picture emerging
from this brief overview can provide some generaferences to comprehend the
heterogeneity of legal definitions identifying RommaEurope. Nonetheless, further elements
should be considered when trying to understand moralepth the possible reasons
underlying the different definitions of Roma: thaimmerical percentage in every Staiga-

vis the overall national population in the light oétpolitical-legal framework.

These two elements often stand in a relationshipwtial complementary, i.e. one is the pre-
condition for the existence of the otHé&t.However, this cannot always be considered a
general rule since there are cases where thegabliigal framework completely disregards
the existence of minorities in spite of their nuitar presencé?? For this reason, it appears
useful to provide a general picture of the numérmasence of Roma in Europe before

entering the “definitional debate”.

140 According to Austin linguistic definitions ofterepform (in the etymological sense of foarpriori) social
behaviours . See J.L. Austihilosophical Paperg§lLondon : Oxford University Press, 1970 ).

%1 The most clear example that can be brought tortiaard is that of “micro-States” (Andorra, Lichtsa,
Luxembourg, San Marino, Malta and Monaco) whereinigithe quasi-total homogeneity of nationals, R¢asa
well as other minority groups) do not benefit of @pecial recognition and consequently of any |elgdihition.
142 Especially in “agnostic legal models”, such agiance, “where numbers” seem not “warrant” to parape
the general principle regulating the Anglophone riamity” schooling system in Canada. For a more éptt
discussion of different constitutional models seetisn 2.1.
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Even if recently a number of studies providing mopelated and comprehensive analysis on
Romani presence in Europe have develdjjéd, detailed picture of this social group cannot
be provided yet. In a number of cases there isladéethnically disaggregated data whereas
in others, few Roma identify themselves as belapginthe minority facing the widespread

discrimination, including the increasing “anti-Gypsacial attacks**

According to the most recent CoE estimaf8she Roma presence in Europe numbers around
11 million people i.e. the same amount of peoplendy in a medium size European
country’*® In 2004, Piasere commented some previous CoE asm(which do not
substantially change in this most updated verdiorgugh the identification of what he calls
“three Gypsy - Europe” i.e. three main geographaralas that can account for a simplified

but immediate numerical representation of Rdfia.

The first “Gypsy-Europe” is the “core area” of tlt®iropean Romani presence, and it
comprises the States belonging to the CarpathidikeBaarea. The States registering the
highest number of Romani population are all corggetly an “imaginary line” linking almost

vertically Slovakia to Macedonia. In these courstrithe average rate of Roma is around 9,5

percent of their total populatidi® This “core area” of States rating a high presesfd@oma

143 See,inter alia, Open Society Foundation, "No Data—No Progress.@gufindings,” (New York : Open
Society Foundations 2010). FRA and UNDP, "The Situreof Roma in 11 Eu Member States. Survey Resgitlts
a Glance," (Luxembourg: European Union Agency fartan Rights, 2012).

144 See,inter alia, CoE, Human Rights of Roma and Travellers in Eurqrasbourg Council of Europe
Publishing 2012).

145 Council of Europe Roma estimates of 14/09/201@aned by the Roma and Travellers Division availatile
http://www.coe.int/t/dg3/romatravellers/default a&sp(last entered on 20/03/2012). These estimatesisanbe
found in Communication from the Commission to the Europeanlidment, the Council, the European
Economic and Social Committee and the CommittetnefRegions. An EU Framework for National Roma
Integration Strategies up to 202060M(2011) 173 final.

198 Such as Greece (11.260.402 inhabitants), Belgiv60.000 inhabitants), Portugal (10.627.250)@nech
Republic (10.467.542).

147 . Piasere] Rom d'Europa. Una Storia Moder{oma-Bari: Laterza, 2004), 6-8. The updated pesgges
are based on the last CoE estimates of 14/09/2010.

48 The data presented in Piasere’s publication o#2@ve been updated according to figures providethé
last CoE data. See the statistics on Romani preserteurope prepared by the Council of Europe arddllers
Division updated at 1% September 2010 available at http://www.coe.imy@/domatravellers/default_en.asp
(last accessed on #2January 2013). Romania 8.32%; Bulgaria 10,33%; gdun 7,05%; Slovakia 9.17%;
Serbia, Montenegro and Kosovo (around 12,6% aéttegy), Macedonia 9.95%.
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is surrounded by a “ring” of neighbouring countrigeere Roma average presence is rated

around the 2 percent of the total populafiGh.

The second “Gypsy-Europe” identified by Piasere poses the Atlantic Region with Spain
as the country with the highest rate of Romani pettman with the 1,57 percent, followed by
Ireland, France and Portugal with the average ob9 percent of the total population. The
peculiarity of this second “Gypsy-Europe” is thdtadone it comprises almost 11 percent of
the overall Roma population in Europe. Finally, thed “Gypsy-Europe” is characterized by
the remaining European countries where the averatgeof Roma population is below 1
percent of the total populatidr Piasere has explained the high percentage of Riwing in
the first “Gypsy-Europe”, in the light of the sokciand their political frameworks that
characterized Central and Eastern Europe at the éiftthe first Romani migrations in that

area.

While Western European countries have always hédtbtalitarian exclusionist attitude”
towards Roma, Eastern Europe countries placed titethe lowest positions in the social
stratification but, at the same time, provided tltemfreedom to live sedentary in the cities or
in the countryside, or even remain nomadic, as Emthey were regular taxpayérsin the
second “Gypsy-Europe”, Spain appears as a “nunmasiagption” in Western Europe in the
light of its historical development of its politicastitutions. In the post-Westphalian era, it
adopted a very peculiar “model of inclusion” of Rah¥ While a big majority of European

countries promoted a “general expulsion” of Romal,aim the worst cases, committed

149 Czech Republic 1,96%; Greece 2,47%; Albania 3,18%snia and Herzegovina 1,09%; Turkey 3,83%;
Croatia 0,78%; Moldova 2,49%; Slovenia 0,42%.

%0 |n the case of Russia the average estimates ofaRmpulation is of 825.000 people, even more timan i
Bulgaria (750.000 people). While in the case of dughe number of Roma individuals correspondsh® t

0,59% of the total population given the extensidnth® country, in Bulgaria a lower number of people
corresponds to the 10,33% of population.

151 piasere| Rom d'Europa. Una Storia Modernas.

%2 |bid.54
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genocide, Spain allowed the existence of this sgr@up within its territory; however, at a

high price: the “ethnocide” i.e. complete cultuagkimilation of Roma.

Since the “classic” Western model “regulating” fhresence of Roma through expulsion was
not leading to any substantial resuft,the Spanish model was shaped around another
strategy: it prohibited Roma from gathering collegly, speaking Romanes, wearing
traditional Romani dresses, performing in tradiglbrdances and following a nomadic
lifestyle. Moreover, to pursue an implicdiVide et impera’policy, Spain also banned Roma
from living together in the “Spanish districts” thfe most populated cities and towns with less
than 200 inhabitantS® Even though the “Spanish model” totally annihitht®omani
collective cultural identity, it nonetheless prosttia very small space for Roma’s individual

existence.

The model of cultural assimilation initiated by 8patarted to be rapidly exported, during
Enlightment, and was firstly adopted by Maria Tlseref Austria especially in the Hungarian
area of the Asburgic Empire where Roma were pushedsturdy sedentarization. In theé"19
century, the model begun to be characterized bgtrateologies leading to the highest peak
of “ethnocide” during the Second World War with thleysical annihilation of Roma through

what has been calldzhré porrajmésor the Roma Holocaust.

The development of the three dimensions of “Gypsyope” sketched by Piasere can be
better understood in light of the various “migratimunds” contributing to the diffusion of
Roma in Europe. After the large migration of theddm Age through which Roma firstly

spread across the European continent, a secorelWarge of migration occurred in the mid-

133 The living strategy adopted by Roma during the BadAge (and even lately) was based on the creafion
settlements in the border regions where the powerascent States was more fragile. As the bordense w
rapidly and elastically reconstructing Roma movets@ould flexibly adapt their presence accordingliis is
the reason why Romani presence in “border regiovess highly dense in some areas particularly charaed
by a process of frequent “border-reconstruction’ttie border of Alsace-Loraine, in the border dividthe
1Dsélljkedom of Modena from the Papal State, in the INGdrpatic area, etc. See Ibid., 63.

Ibid., 54.
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19" century after the abolition of slavery in Romariathat time, in fact, a number of Roma
left the Romanian region to migrate to other Euaspeountries as well as to central Asia and

to America®®

A third migration wave can be identified during tBalkan wars of the 90s. This migration
wave has been defined as the biggest Romani nograthm the Balkans in overall European
history!*® A more recent migration, which was not as largehasprevious ones, has been
determined by the Italian and French xenophobiccigsl against Roma which evict from

their territories non-Italian and non-French Ronyaftrcing them to return to their home-

countriest®’

These two recent migration waves highlight a furéslement of complexity enshrined within
the various Roma legal definitions which has alyebden highlighted when discussing the
non-territorial features of this social group: wvitthe same “national category” (be it that of
national, ethnic, linguistic minority, etc.) themeay coexist different legal statuses. This
means that in many European States, coexist Romdividuals who are European, non-
European, refugees, asylum-seekers, stateleseoruevegistered. Hence, when reflecting on
different legal definitions and categorizationsRima it must be borne in mind that a single
legal category accounts for a higher complexitjeghl statuses which according to Henrard,
ensues from the dichotomy of “old” and “new” mirtes which filter the enjoyment of

minority rights on the basis of citizensHf.

The different “migrations rounds” also shed alsaneolight on the linguistic differences

existing among the various Romani communities. uagg is indeed another key element for

**bid., 64.

*®1hid., 66.

157 H. O'Nions, "Roma Expulsion and Discriminatione tBlephant in BrusselsEuropean Journal of Migration
and Lawl3, no. 4 (2011).

138 K. Henrard, "The EU, Double Standards and Miyoffrotection " inDouble Standards Pertaining to
Minority Protection ed. K. Henrard (Leiden/Boston : Martinus Nijh&ffiblishers 2010).
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a general understanding of the different Romanindigins *° Once again, Piasere identifies

three linguistic areas of “Gypsy Europe” that hdlpsreate a simplified picture.

The first linguistic Europe is bigger than the poes “numerical” one comprising all the
countries situated at the Eastern side of an inaagiborder linking Helsinki to Rome passing
through Vienna and Prague. In this area, Roma camties speak (or used to speak) dialects
that are intra-understandable since they sharesdhee linguistic roots: these constitute the
linguistic core of Romanes. A second linguisticaad “Gypsy Europe” extends on the
Western side of this imaginary border: here Roncanmnmunities speak linguistic variations
of Romanes, having been influenced over centurigsthe languages of their “host”

countries'®°

The third area of “linguistic Gypsy Europe” is repented by hetero-defined communities or
those assimilated as “Gypsies” who seem to haverrgpoken any derivation of neo-Indian
dialects. Those communities speak languages of &wh archaic derivation (or sometimes
local minority languages), with very small proports of Romanes terms. The presence of
these different Romani linguistic communities haerb registered everywhere in Europe.
However, according to official data it seems tlise communities are more concentrated in
Northern Europe. The Scandinavian peninsula andstelic regions (Ireland and Scotland)
are mostly inhabited bjReisendeand travelers while England and Denmark are “hybrid”

regions where the third and the second area ofgllistic Gypsy Europe” coexist.

In Switzerland and Holland live two communitiesfseéntifying, respectively, adenisché®
and woonwagenbewonerdn South-Eastern Sicily, there live the nomadumnmunity of

Camminanti or carchianti who normally move to Northern Italian regions iprieg-

159 Chapter 4 provides a more in-depth discussiohiefaspect.

180 |n Jtaly for instance the Sinti dialects spokertlie North present linguistic variations derivednfr German
territories. Piaserd,Rom d'Europa. Una Storia Modern23.

181 The presence of this community is also registérdetance and Germany.
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summertime. In the Balkans, a community is knowmuaari in Romania, and alsojasor
beasin Hungary. They speak a Romanian dialect of thMlDXcentury and they also live in
Bulgaria, Serbia, Russia and - in smaller commesiti Italy (after the Balkan wars) and in
the United States. According to Piasere, thereddien no clear socio-historical data to
ascertain the relationships among the “Romaneskspgaand “non-Romanes speaking”
groups. In some cases, a Romani origin can beredfdas in the case 8fudariin Romania)
while, in others, it might be argued that the aliee identity of some groups has been
constructed long before the creation of post-Wesditph States (as the case of Travellers in

Ireland).

Yet, according to Piasere, it cannot be argugdiori that all groups defined as “Roma” or as
“Gypsies” share Indian roots. Indeed, these comtiasncan also be the “social product” of
the European process of “stigmatization” of sonmigs expulsed from the modern processes
of production that were forced to live at the geqgipical and social margins of the “majority
European identity’®® In other words, Piasere seems to share Okely’sppetive on the

European “modern social construction” of Roma.

From this short overview, it derives that variolegal definitions” of Roma ensuing from the
various European legal systems have to be undersieca historical, social, political and
legal process of sedimentation which has stratifiredti-dimensionallyover the centuries of
coexistence of Roma and national populations. NewsdRoma are legally recognized in 31
European States. The different types of legal dedims entail a wider/smaller entitlement to
rights. The analysis of the various legal defim#oidentifying Roma firstly considers the
most promotional legal definitions and it graduditiecreases” towards the consideration of

the less promotional ones.

162 pjasere| Rom d'Europa. Una Storia Modernas.
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2.2.1. Constitutive Nationality

Macedonia is the only country of the CoE recogmziRoma among the constitutive

nationalities of the State. As the IV Amendmenthef Macedonian Constitution reads,

The citizens of the Republic of Macedonia, the Mimcean people, as well as
the citizens who live within its borders and whe grart of the Albanian
people, Turkish people, Vlach people, Serb peoRl@na people, Bosniak
people and others, undertaking the responsibidityttie present and future of
their motherland, aware and grateful to their atmrssfor the sacrifices and
dedication in their commitments in their endeavarsd the struggle for
creating an independent and autonomous state oédwaca and responsible
before the future generations for preserving anctldping everything of value
from the wealthy cultural inheritance and co-hamtain Macedonia, equal in
their rights and obligations towards the commondy§d

According to the estimates of Minority Rights Grougoma are the least numerous group
living in Macedonia (2,66 percentage of populatitfii)The “elevation” of a numerical
inferior group to the status of “constitutive naiddity” of the State has been made possible by
the Ohrid Agreement which ended the conflict betwd&&acedonian security forces and
armed Albanian extremists in the count?y.This document has regulated the existence of,
and the co-existence with, minority communities ellhare not the majority of population in

Macedonia-®®

The Ohrid Framework Agreement (OFA) has introducad form of consociative
democracy®’ whose definition of “community” has been borrowéom the Belgian
experienceé?® Persons belonging to the listed communities atitlehto free expression of

their identity and to the free use of symbols afithcommunities. The Macedonian State

163 Amendment adopted by the Assembly of the Repudfliacedonia, on the session held on November 16,
2001.

184 Macedonians 1,297,981  (64%), Albanians 509,083  [25%Turks 77,959  (3.9%).
http://www.minorityrights.orglast entered on 12/05/2011).

%5 0n the Ohrid Agreement see U. Brunnbauer, "Thelémentation of the Ohrid Agreement: Ethnic
Macedonian ResentmentdEMIE no. 1 (2002).

186 5. Skaric, "Ohrid Agreement and Minority Comntigs in Macedonia " ifProspects of Multiculturality in
Western Balkan Statesl. G. Basi (Belgrade Ethnicity Research Center, FriedrichrES&ftung, 2004), 101.

187 On the consociative democracy of Macedonia, is¢er, alia F. Goio and |. Marceta, "The Pre-Conditions for
Power Sharing, Inter-Ethnic Conflict and Democralacedonia and Bosnia," in Congresso Nazionaleadell
Societa Italiana di Scienza Politica (Roma: avadati http://www.sisp.it/files/papers/2009/francoige-irena-

marceta-440.pd2009).
188 Skaric, "Ohrid Agreement and Minority CommunitindMlacedonia ", 96.
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guarantees the protection of ethnic, cultural, disgic and religious identity of all

communities also at the level of their politicat@pation in the public sphere.

According to the Advisory Committee on the FCNM, tiee Republic of Macedonia the
protection and promotion of minority rights repnetse(at leastle jure one of the highest
examples where international and European standardsapplicatiom:®® Yet, if the legal
recognition of Roma community at such a promotideaél can guarantee a stronger degree
of rights entitlementssis-a-vis other forms of legal recognition, the discrepametween

“law in the booKsand “law in actiori*"®

(i.e., between the formal legal recognition ane th
substantial legal implementation) can be found his tcontext as well, where the full

implementation of human and minority rights for R still underdeveloped.

2.2.2. National vs. Ethnic Minority?

As it has been discussed in section 1.5., a binding universally shared definition of
“minority” is still lacking at the international Vel. Nevertheless, Henrard has envisaged the
formation of a primordial “consensus” in the praetiof international supervisory bodies
considering the idea of “minority” increasingly wnnd from the “citizenship

requirement’*

On the one hand, this legal development can beineims of specification of the content of
minority rights in the broader category of humaghts!’> On the other hand, this legal
development, that is increasingly disregarding “tezenship requirement”, can be read as

the gradual approaching between the legal categjofitnational” and “ethnic” minorities.

189 See Report submitted by the Former Yugoslav RépablMacedonia pursuant to Article 25 Paragrapsf 1
the Framework Convention for the Protection of bladl Minorities ACFC/SR(2003)002 received on 23
September 2003, 3.

170 0n the dichotomy between “law in the books” aralflin action” in highly promotional systems for Rami
rights, see M. Dicosola, "Strumenti di protezigieridica delle comunita Rom negli Stati dell’exgdslavia,”

in La condizione giuridica di Rom e Sinti in Italiad. P. Bonetti, A. Simoni, and T. Vitale (MilanGiuffré
Editore 2011), 547.

11 C. Henrard, Double Standards Pertaining to Minority Protectiqfheiden/Boston: Martinus Nijhoff
Publishers, 2010), 29.

172 These rights hinge on “the person” rather thatttoa citizen”.
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In literature, a minority is defined as “nationathen its cultural identity is shared with a
larger community that forms a national majorityainother country (such as the Germans in
Denmark, the Hungarians in Romania, etc), i.e.Hgygdresence of a kin-State. A minority is
defined as “ethnic” whenever it includes personsigng to ethnic communities that lack a
kin-state or a majority population in another Stdwet have a distinctive cultural and ethnic
identity (the Retro Romanians in the Alps, the €@t Gaelic speakers in North-Western

Europe, the Frisians of the North Sea area, thal&at in South-Western Europe, €fC).

In doctrine, there is still no consensus on thenelds identifying the two terms. Some
scholars seem to agree on the necessary co-presktiee two elements: a group sharing a
common ancestry* and, at the same time, sharing the same culturadition’> (which may
include a common language or religibfiJand who are tied together by emotional barids.
People belonging to “ethnic minorities” may alsaut(lnot necessarily) share common
physical, genetic or biological features which niaglude racial characteristic§® Yet, the
category of “ethnic minority” should not be confdseith the category of “groups based on
race” (which as well share a common ancestry andiogphysical features). Indeed, “groups
based on race” are not minorities under internatidew because they lack the element of

“independent culture” that binds together an etiynaup!”®

173 European Commission, "Ethnic Minority and Roma Véanin Europe: A Case for Gender Equality?,"
(Bruxelles: DG Employment, Social Affairs and Eq@yportunities, 2008), 46.

174 T W. Pogge, "Group Rights and Ethnicity " Bthnicity and Group Righted. W. Kymlicka (New York :
NYU Press 1997), 193. G.A. De Vos, "Conflict andcémodation - the Role of Ethnicity in Social Histdrin
Ethnic Identity: Creation, Conflict and Accomodatied. L. Romanucci-Ros, De Vos, G.A. (Walnut Creek; C
Altamira Press, 1995), 18.

> M. Weber, "What is an Ethnic Group? ," fhe Ethnicity Reader: Nationalism, Multiculturalisend
Migration ed. M. Guibernau and J. Rex (Cambridge: Polity 1998.

7% De Vos, "Conflict and Accomodation - the Role dhicity in Social History ", 193; Pogge, "GroupgRts
and Ethnicity ".

"7p V. Ramaga, "The Basis of Minority Identity{timan Rights Quarterl§4, no. 3 (1992): 409. E. Roossens,
Creating Ethnicity: The Process of Ethnogené@igford: Sage, 1989), 12.

178 De Vos, "Conflict and Accomodation - the Role dhiicity in Social History "; Weber, "What is anHgic
Group? ," 18.

179 G. PentassugliaDefining "Minority" in International Law: A Critick Appraisal (Rovaniemi Lapland's
University Press 2000), 32.
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According to a part of the doctrine, “ethnic min@s” should be understood — at least in
international law — as equivalent to “national miities” given that also in the context of
Article 27 of the International Covenant on CivildaPolitical Rights (ICCPR) and the UN
Minorities Declaration, the terms “ethnic” and “iwatal” are thought to have a particularly
close meanind®® An opposite view supports the argument (alreadydoin literature) that
the discriminatory factor between the two categosieould be found in the presence of a kin-
state (for national minorities) or at least of diowal inspiration or a sense of nationhd&4.
Other scholars, eventually regard the term “ethris”wider than “national®® so that the

latter should be intended as comprised by the foffie

When looking at the practical application of thational” and “ethnic” minority categories to
Roma, it is especially in the historical circumst@s and in the social, cultural and legal
frameworks that the differences between the twegmies can be understood. The legal
definition of “national minority” appears the mostcurring in European constitutional
systems. One reason for the “widespread diffusairthis category can be found in the legal-
historical reconstruction proposed by Hersant, @rplg that “national minority” is the
earliest legal category identifying minorities imtérnational law®* As a matter of fact, also
the most prominent European treaty regulating itlets of minorities, the FCNM, uses the
same “national” designation. Accordingly, a possibirculation of the “national minority
model” can be hypothesized in a “European diaclerquarspective” from the past to the

current international legal framework.

% pid., 33.

181G, Gilbert, "The Council of Europe and MinoritygRts," Human Rights Quarterlg8, no. 1 (1996): 160.

182 C. HenrardDevising an Adequate System of Minority Protectlodividual Human Rights, Minority Rights
and the Right to Self-Determinatidithe Hague/Boston/London: Martinus Nijhoff Publishe000), 53. P.
Thornberry,International Law and the Rights of Minoritié€@xford: Clarendon Press 1991), 160.

183 Henrard Devising an Adequate System of Minority Protectindividual Human Rights, Minority Rights and
the Right to Self-Determinatio5. All the doctrine review regarding the meanirigathnic” and “National”
minority has been taken from T. Ahmethe Impact of Eu Law on Minority Righ{®xford and Portland
Oregon: Hart Publishing 2011), 21-22.

184 3. Hersant, "Réflexion sur les catégories dutdriernational & partir du traité de Lausanne. dviiés
ethniques ou catégories normativesLabyrinthe21(2005).
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This hypothesis can be partially explained from tap“down” perspective (from the

international level to the national one) which negount for the extensive diffusion of the
“national minority” category in the identificatioof Roma at the national level. The 15 States
that are currently using the “national minority"tegory in Europe can be grouped in four
main geographical areas: Balkan area (Croatia, iBddarzegovina, Serbia and Greece),
Central — Eastern European area (Germany, AusR@nania, Slovakia, Moldova and

Ukraine); Baltic area (Latvia and Lithuania) andaBdinavian area (Finland, Norway and

Sweden).

In the Balkans, the newly independent legal systerosgnize Roma as a “national minority”
in different ways. InCroatia, Roma are recognized in the preamble of the Cotisin as
members of one of the 22 national autochthonousomti@s entitled to full equality with
citizens hold of Croatian nationality. An inteliegt distinctive element that the Croatian
Constitution adds to the “national minority” categdbesides the classic ethnic, linguistic,
cultural and/or religious characteristics) is th# af individuals self-declaring as members of

this group td'preserve these characteristics” (Art.5).

In Bosnia-Herzegovina Roma are also identified as a “national minority'the Constitution
(Art. 3). In this case, the legal category “nationa@nority” is used to distinguish non-
constituent groups of Bosnia-Herzegovina from theed constituent groups (Bosniacs,
Croats, and Serb&}® Indeed, constituent peoples are identified onhihsis of their ethnic
belonging. Formally members of a “constituent groapd of a “non-constituent national
minorities” are entitled to equality® Substantially this is not always the case. Regettie

ECtHR has been approached by two citizens of Bedeiaegovina, respectively of Romani

'8 These were the three groups having territorialrapns and fighting each other during the wagyttalso
concluded the Dayton Peace Agreement ending thémdg95.
188 Minorities are also entitled to special rights enthe Law on National Minorities of f2pril 2003.
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and Jewish origin, since they were formally bat@dtand for public elections because they

do not belong to a “constituent” peopfé.

In Serbia, Roma are recognized as a “national minority” unoleinary legislatiort®® The
Law on the Protection of Rights and Freedom of &vati Minorities defines at Art. 2 a

“national minority”

any group of citizens .. numerically sufficignttepresentative and
belonging to a group of residents having a longitand firm bond with the
territory of the Federal Republic of Yugoslavia gmksessing characteristics
such as language, culture, national or ethniciatffdn, origin or confession,
differentiating them from the majority of the poatibn and whose members
are distinguished by care to collectively nurtufeeit common identity,
including their culture, tradition, language orgein.

In opposition to the case of Bosnia-Herzegovinapi@es not a multinational system but a
promotional system that does not distinguish “meld from “ethnic” belonging by
specifying in the same article of the Law on naglaninorities that,

all groups of citizens termed or determined asonati national or ethnic

communities, national or ethnic groups, nationaditand nationalities .. shall
be deemed national minorities for the purpose isflthw.

In Kosovq, instead it is still unclear whether the new-boational entity has adopted the
same legal definition of Roma (national minorityjorce in the State from which it has tried

to secede or a different oM.

In Greece Roma are only partially recognized as a “natiam@tority”. Greece is, in fact,

adopting an agnostic approach that formally dogsewmgnize any minority group within its

187 Seidjic and Finci v. Bosnia Herzegovirspplications No. 27996/06 and 34836/06 of“Recember 2009.

188 Art. 4 of Law on Protection of Rights and FreedoitNational Minorities, Official Gazette of FRY N1 of
27" February 2002.

139 In Kosovo the legal status of Roma is not cleapecified. According to the Constitution, Roma are
identified as a “community” holding a distinctiveaguistic and political rights (Art.5 and Art.14&8lowever,
notwithstanding the adoption of the Law on the Rytiom and protection of the Rights of Communities ¢gheir
Members in Kosovo, No. 03/L-047 of 3viarch 2008 there does not seem to be any offreiabgnition of
Roma legal status yet. See also The UNMIK (Unitedtidhs Interim Administration Mission in
Kosovo) progress report on the implementation @f Enamework Convention for the Protection of Nadion
Minorities (FCNM) in Kosovo, third edition, receiden 13 September 2012.
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domestic jurisdictiort?® However, Muslim Roma of Western Thrace are thg sotial group
recognized as a “national minority”. Such legalogition derives from a legacy of the
Treaty of Lausanrté' and it does neither formally nor practically métig the extreme

marginalization that Romani communities generakpezience within Greek society?

In Central-Eastern Europ&ermany recognizes Roma and Sinti as a “national minority”
under the criteria of German citizenshipAustria recognizes Roma as a “national minority”
from 1993. Although the Romani communities of Aisstinclude a quite heterogeneous
population “only the first category of persons hiogd Austrian citizenship is considered to

constitute “the Roma/Gypsiolksgruppé %4

In Romania, Roma are one of the twenty recognized minoriggsilly treated as a national
minority part of the Romanian peopfé. The Romanian Constitution protects the rights of
minorities through a legal approach that recognthesright to identity of minorities (Art.6)

as requiring positive measures in order to ensuee @¢qual treatment of the identity

1% As seen in section 2.1. although Greece has sitneeBCNM in 1997 it has not ratified it yet.

YIAs a non-territorial group Roma of Western Thraad been granted full Greek citizenship by virtuethfir
inclusion in the non-exchangeable Muslim populatfter Lausanne Treaty. In contrast with the légedtment

of other kin population of Greece (whose citizepstghts were recognized long after the end of WWRloma
were granted under the Lausanne Treaty “officiaagnition. Romani communities living in the tesritl area
covered by the Lausanne Treaty have historicallyregented a distinct groupis-a-vis other Romani
communities living in Greece. They in fact distilgjuthemselves according to religious and lingaifgatures.
Romanes is generally spoken only by Muslim Romao(\valso speak Turkish), whereas the other Romani
communities living in Greece are generally profeg<Christian religion and speak Greek. EuropeatidPaent,
"Measures to Promote the Situation of Roma EU @&itizin the European Union. Country Reports," etizélis'
Rights and Constitutional Affairs Policy Departmé@atuxelles : European Parliament, 2011), 143.

192 |ndeed, the status of Muslim Roma of Western Téiagractically the same of other Romani commesiti
living in Greece and holding a citizenship statd$ey are legally identified as a‘socially vulnerabl
group’(‘rorvavikd eomabic oudda tov mAnBoouod’) and they are the subject —along with other suchigs — of
‘measures and actions of positive discriminationiédpa kai dpaoeis Getiric diaxpiong’). Their rights are
covered by the framework of human and civic rigigghe rest of the Greek population. This also aecess
to employment, housing, education, health and welfelowever, in practice, their access to thesesfitsnis
anything but guaranteed. Ibid., 145.

193 Declaration contained in a letter from the PermariRepresentative of Germany, dated" May 1995,
handed to the Secretary General at the time ofsige, on 11 May 1995 - Or. Ger./Engl. - and renewed in the
instrument of ratification, deposited on™l8eptember 1997 - Or. Ger./Engl|.

194 Romani communities living in Austria comprehend tlescendants of Roma who have lived for genesation
in the country, immigrants or descendants of imangg who came to Austria in the last decades amde m
recently, refugees and asylum-seekers from CeatrdEastern Europe. See ECRI the second Reporusimni#
adopted on 1BJune 2000 §30.

1953, Tanasescu, "Minoranza Rom nell'ordinamento nathin La condizione giuridica di Rom e Sinti in Italia
ed. P. Bonetti, A. Simoni, and T. Vitale (MilanoiuB@ré Editore, 2011), 510.

57



affirmation® Hence, in Romania each minority is — at least filyn— recognized to be

entitled with full access of rights, including ase the Parliamerit’

In Slovakid®® and Moldova”® Roma are recognized as a “national minority” urterscope
of the FCNM. While, inSlovakia, the recognition of the rights of Roma minorityhased
more on policies than on legal entitlemefifavioldova providesde jureRoma with stronger
guarantees. The National Minority ACt binds to the requirement of citizenship the self-
definition as “minority” on the basis of “differemthnic origin” (Art.1). In the Moldovan
legal system, minorities can be identified just amthose groups holding different “ethnical,
cultural and linguistic features” (Art.1)Ukraine recognizes Roma among its national

minorities as welf%?

The Law guaranteeing minority groups with “natibraultural

autonomy“®® defines minorities as “groups of Ukrainian citisemho are not of Ukrainian
nationality, but show feeling of national self-agaess and affinity” (Art.3). This wording
appears more open that the previous definitions dhational minority” and free from

“ethnic” references.

In the Baltic States, the rights of national mities — Roma included — are once again

regulated by ordinary legislation. Whilatvia distinguishesld “national” minorities from

% Ipid., 511.

197 European Parliament, "Measures to Promote theatBitu of Roma EU Citizens in the European Union.
Country Reports," 284.

19 See Report submitted by the Slovak Republic puistia Article 25 Paragraph 1 of the Framework
Convention for the Protection of National Minorti@CFC/SR/I1(2005)001 received off 3anuary 2005, 3.

19 see the Report submitted by the Republic of Matddpursuant to Article 25 Paragraph 1 of the Franmkwo
Convention for the Protection of National Minor#i&CFC/SR(2000)002 received on2%une 2000.

200\, Vaseka, "The Aspect of Culture in the Social InclusimrEthnic Minorities Evaluation of the Impact of
Inclusion Policies under the Open Method of Co-@ation in the European Union: Assessing the Cudltura
Policies of Six Member States. Final Report: Sléaadke CMI Working Paper # 322006).

201 | aw of the Republic of Moldova on the Rights ofr§ms Belonging to National Minorities and the Lega
Status of their Organizations No. 382-XV ™3uly 2001.

292 Ukraine declared to recognize Roma as a “natiamabrity” in the questionnaire “Legal Situation tife
Roma in Europe” of the Parliamentary Assembly ef @ouncil of Europsee Doc. 9397 revised Legal situation
of the Roma in Europe Report of the Committee ogalléffairs and Human Rights (Tpril 2002).

203 Art.6 of the Law on National Minorities. No. 24942- of June 25th, 1992 (Supreme Executive Coundil, N
36, Art. 529).
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new“ethnic” groups on the basis of a more consoliddbed-lasting tie with the territofy”,
Lithuania seems to use almost interchangeably the legalgaaés of “national” and
“ethnic”. Indeed, while Roma are recognized as atitmal minority” their rights are
regulated by the Law on Ethnic Minoriti&%. The Preamble of the law in fact specifies that
“Within the Republic of Latvia live the Latvian nai, the ancient indigenous nationality, the
Livs, as well as other nationalities and ethnic ugsd. Yet, the distinctive features
distinguishing “nationalities” from “ethnic groupsire not clearly spelled out in this legal

document.

In the Scandinavian area, it is interesting to high that the recognition of Roma and of
Sami indigenous group are both legally enshrinetthéncategory of a “national minority”. In
the first periodic report that Norway presented emdhe FCNM the term “national

minorities” has been defined as follows:

In Norway, the term “national minorities” is undersd by the Government to
mean minorities with a long-term connection witk ttountry. Minority groups
must be in the minority and must hold a non-dominawsition in society.
Furthermore, they must have distinctive ethnicguistic, cultural and/or
religious characteristics which make them substlintdifferent from the rest
of the population of Norway. The persons concemedt also have a common
will to maintain and develop their own identfff.

Phrased in these terms, it seems that within tlaéidnal minority” category Norway, there
are no differences between national minoritiesiadayenous groups, at least under the scope

of the FCNM.

As it has been emphasized by Piasere, Scandinaloads to the “third Linguistic Gypsy
Europe”. This means that in that area, Romani conities have almost entirely lost their

original linguistic affiliation to Romanes also the light of their historical tie with the

204 Advisory Committee on the Framework Convention thoe Protection of National Minorities Opinion on
Latvia adopted on"®October 2008 (ACFC/OP/I(2008)002) § 24.

295 Law about the Unrestricted Development and RighCultural Autonomy of Latvia's Nationalities and
Ethnic Groups adopted off ®f March 1991 and amended on thé& ©5June 1994,

2% Report submitted by Norway pursuant to Article R&ragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR(2001)08¢eived on % March 2001 §3.1.
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territory. For this reason, the affiliation to tted” minority legal category appears so strong
in Romani communities of Scandinavia that there deemed to be “closer”, in the
legislator’s reasoning, to the category of “indiges people” than to the category of “new”

minority.

In Norway, in fact, the category of “national (historical)marities” specifically refers to “old
minorities” whereas the category of “ethnic minest refers to “new minorities” i.e. to
; ; 207 08 ; 209 : P :

immigrants?’ In Swederf®® andFinland?® the legal identification of Roma is very close to
that of Norway which recognizes Roma as a “natiomaority” at the same level of Sami

indigenous people.

The second most widespread legal category in Eutopdentify Roma is that of “ethnic
minority”. It is currently used in six countriefiet majority of which are located in the area of
Central-Eastern/Balkan Europ@oland recognizes both “national” and “ethnic minorityi i
its Constitution. Roma are identified as “ethniaority” under Art.35 through the criteria of
the non-identification with “any other nation-stateitside Poland” (as in the cases of
Karaites, the temkos and the Tatars). The rightsotth minority groups are further specified

through ordinary legislatioft?

In Hungary, Roma are the only acknowledged social group #@snie minority”?** The

former Hungarian Constitutional document recogniReina as those people who consider

27 Eyropean Commission, "Ethnic Minority and Roma Wann Europe: A Case for Gender Equality?," 49.

28 sweden has recognized Roma as a “national mifionitgler the scope of the FCNM. See the Report
submitted by Sweden pursuant to Article 25 Pardghmf the Framework Convention for the Protectidn
National Minorities ACFC/SR(2001)003 received dhRBine 2001, 9. Interestingly enough, Art. 2.4thef
Swedish Constitution which deals with the protettaf minorities refers to “ethnic, linguistic andligious
minorities” not to national minorities. Thereforapparently national minorities fall outside the pef the
Swedish Constitution.

29 Finland recognizes Roma as a “national minority”Aat.17.3 of the Constitution. Report submitted by
Finland pursuant to Article 25 Paragraph 1 of thranfework Convention for the Protection of National
Minorities ACFC/SR(1999)003 received onBebruary 1999, 3.

210 Act of 8" January 2005 on national and ethnic minorities@mthe regional languages. (Dziennik Ustaw No.
17, item. 141, with the amendment of 2005, No.i&?n 550).

21 European Parliament, "Measures to Promote theat®itu of Roma EU Citizens in the European Union.
Country Reports," 166.
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themselves to be Roma (Art.68). The newly-adoptemsGtution (entered into force in
January 2012) instead does not contain any detapedification regarding Romani legal
status?*?Act 77 of 1993 on the Rights of National and Ethkimorities further specify the
rights of all minority groups in Hungary in compi@e with EU legislation. As in the case of
Poland, the distinctive element distinguishing treth from “national” minorities is the lack

of kin-state.

In Montenegro, according to the Constitution and according ® nlew Law on Rights and
Freedoms of Minorities, Roma do not hold the statua “national minority” rather that of
“ethnic group. Since they are not recognized asingathe same “equal status” of
Montenegrin citizens and of other *“national mities”, they are not represented in any

governmental executive body, being it at the lazadt the national levefd?

Outside the area of Central-Eastern/Balkans, twont@s recognize Roma as “ethnic
minority” in Europe: the United Kingdom and Portugahe United Kingdom recognizes
Roma (since 1998) and Travellers (since 2000) abknfe minority” under ordinary

legislation?** Portugal recognizes Roma as an “ethnic grotigince the legal system does

not recognize national minorities at &ff. However, Portugal does not provide a parallel

recognition of targeted legal instruments for Ra@aan “ethnic group”: substantially Romani

212 As from the English draft version of April, 2011. Art.27 of the new constitution defines mities in
these terms:“(1) Every nationality and ethnic grdiwing in Hungary shall be considered a part of gtate
forming entity. National and ethnic minorities wilave the right to use their own languages, totlisie names

in their own languages, to foster their culture éme@ducation in their own languages. (2) Naticarad ethnic
minorities in Hungary shall have the right to folonal and national self-governments”.

213 M.D. Jankow, Cobaj, E.H., "Minorities in Montenegro LegislatiomdaPractice," ed. Youth Initiative for
Human Rights (Podgorica: Swedish Helsinki CommifteeHuman Rights, 2007), 73.

24 The Race Relations legislation and the Equalitislation (1976, 2000, 2010) provides protection fo
Gypsies/ Roma, Irish Travellers and Scottish Gypsgvellers. There is also protection under the 1988&an
Rights Act, in particular sections 8 and 14 undamaén rights non discrimination clauses. See Eurmpea
Parliament, "Measures to Promote the Situationa@h& EU Citizens in the European Union. Country Respb
46.

15 Report submitted by Portugal pursuant to Arti2le Paragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR/II(20@®)1 received on 14January 2009 § 1.

18 |n the light of its history of extensive coloniiat Portugal tried to unify the heterogeneity obple living in

its Empire through the idea of “Nation” which, asthe case of France, was formadosteriorifrom the
creation of the State. See B. Reiter, "The PefiEmpire: Nationhood and Citizenship in Portugélitizenship
Studiesl?, no. 4 (2008).
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peoples living in Portugal are recognized — undier équality principle — the same human
rights of any other Portuguese citizen, from anviididial perspective. Ithe Netherlands
although there is no official recognition of Ronmaany legal document, Roma started to be

defined as “ethnic minority” since 1983 in the pylformulated by the Dutch Parliamént.

The distinction between “national” and “ethnic” ramty in the national legal identification of
Roma has also led to some “hybrid cases’Chech Republi¢ for instance, the two legal
statuses coexist: when referring to the descendditke generations born within the country,
Roma are identified as a “national minority”. Whesferring to “new” groups immigrated
especially during the Balkan wars, Roma are idextifis “ethnic minority”. Consequently,
the Act on the Rights of Members of Ethnic Minasidistinguishes between Roma with

Czech citizenship and immigrated Roma with residgrermits>2

In Slovenig Roma are neither recognized as “national” ndreétsnic” minority, but through
the definition of “Romani community**® This peculiar definition has given rise to a seé
concerns from the Advisory Committee on the FCNB causing source of legal uncertainty

with regard to the meaning of the term “autochthaioAccording to the Committee,

Albeit this problem has been raised already itiigs opinion, “the distinction
between “autochthonous” and “non-autochthonous” a@emmunities is still
present in the practice of most of the governmerdids responsible for
protecting national minoritie$*

27y, Guiraudon, Phalet, K., Ter Wal, J., "Monitorifggthnic Minorities in the Netherlands|hternational
Social Science JournalB3(2005): 76.

218 Eyropean Parliament, "Measures to Promote theat®itu of Roma EU Citizens in the European Union.
Study," ed. Citizens' Rights and Constitutional akf Policy Department (Bruxelles: European Pariain
2011), 45.

219The Roma Community Act of April 132007, no. 33/07.

0 This was also the case of Czech Republic, asqueli discussed. "Legal Country Study: SloveniaMimi
Project: Practice of Minority Protection in CentralEurope Legal-Theoretical Part(available at
http://www.eurac.edu/en/research/institutes/imrguis/ProjectDetails.aspx?pid=4688), 4.
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For this reason, the Advisory Committee has hidgitéd the potential risk of arbitrary

exclusionist or discriminatory practices in respgfcsome Roma groups living in Sloveffa.

2.2.3. Linguistic Minority

The process of identification of the distinctivatigres of “linguistic minorities” can represent
— to a certain extent — an easier exercise thamprbeess of identification of the distinctive
features characterizing “national” and “ethnic” mitties. According to Ahmed, linguistic as
well as religious minorities are objectively rectgble vis-a-vis the majority of the

population???

By looking at the most important European instrutm@otecting/promoting linguistic rights,
the 1993 ECRML, a possible definition of “linguistminority” can be implicitly deduced.
Art.1 defines a “minority language” as the languégaditionally used” by nationals of that
State who form “a group numerically smaller thae tlst of the State’s population and is
different from the official language of that Statefccording to the Charter, a minority
language does not include dialects of the offidalguage(s) of the State or the languages of
the migrants. Interesting enough, minority langsagen have also a “non-territorial feature”

(see Art.7.5.).

This means that although the minority languageagitionally used within the territory of the
State “it cannot be identified with a particulaearthere of”. Romanes is recognized by some
States as a non-territorial language under theesobthe ECRML%?® Accordingly, Roma can
be defined through the category of “linguistic mitg as well. The only European State

opting for this definition isAlbania which recognizes Roma as a ‘“linguistic minority”

221 Report submitted by Slovenia pursuant to Arti2f Paragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR/III(201)7received on 28April 2010.

222 Ahmed, The Impact of EU Law on Minority Righ4.

?%3 gtates recognizing Romanes among the non teaiifariguages recognized in their countries undestope

of the Language Charter are: Austria, Bosnia andzétmvina, Czech Republic, Germany, Hungary,
Montenegro, the Netherlands, Norway, Poland, Roa&@erbia, Slovakia, Slovenia and Sweden.
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together with Vlachs/Aromanians. However, it shobtl specified that Albania recognizes

also national minorities within its territory nameébreeks, Macedonians and Montenegrins.

The distinguishing factor identifying “national’dm “linguistic” minories in Albania can be
traceable in the historical tradition of this cayntin the first report presented before the

FCNM, Albania recognizes

national minorities [as] those minorities which batheir own motherlands
with which they have common characteristics subh: gpiritual constitution,
the language, culture, customs and traditionsgils belief, etc. Such
minorities are considered the Greek, Macedonian Modtenegrin national
minorities. The Roma and Aromanians are recogniaad respected as
linguistic minorities***
Even if both linguistic and national minorities aezognized under the FCNM in Albania, it
seems that in this legal system the use of thegeate“linguistic minority”, somehow
“downgrades” the status of social groups recognagduch by depriving themws-a-vis
national minorities — of the full recognition ofeiin ethnic and cultural dimension as w#éfl.

Recently, Albania has been increasingly promotilsg ather dimensions of Roma rights but

through political strategies rather than througjalerovisions®

2.2.4. National Cultural Autonomy
National Cultural Autonomy (NCA) is a model propdse 1899 by Renner and Bauer in

order to find a pacific solution to deal with naiadist claims which were leading the
Austrian-Hungarian Empire to collapse. The NCA sbhawve “revolutionized” the way

through which minority claims and rights were masthgip to that moment, by shifting the

224 Report submitted by Albania pursuant to Artic® Raragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR(2001)0@&eived on 2B July 2001, 11.

22 yet, for the sake of clarity it should be spedifidat the use of the category “linguistic mindtitpes belong
only to the Albanian case. Indeed in other casesh 8s in Italy, the legal definition “linguisticinority” is the
only definition through which minorities are legalland constitutionally) recognized. Hence in thrg other
cases, the use of the category “linguistic minéritges not entail any form of political/legal dowading in the
enjoyment of the rights of a specific social group.

226 |n 2003 Albanian government drafted and adoptedNhtional Strategy for the “Improvement of Living
Conditions of the Roma Community which addressed fields: cultural heritage and family , educatemd
training, economy and employment, health and itfuature, justice and public order”. Albania joindue
Roma Decade in 2008 and adapted the National Btahé Roma with a Decade Action Plan.
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design and management of minority rights from ariti@ial” to a “personal” conception.

This model can be easily explained through thedi®lis simile” used by Renner:

Much in the same way Catholics, Protestants and J®mwld coexist in the
same city .. so members of different national comitres could coexist with
their own distinctive institutions and national anggzations, provided they did
not claim territorial exclusivity?’

Practically, the application of this model wantedotovide an institutional solution to allow
the peacefully coexistence of different “nationsthin the same “state”. In other words, this
model aimed at guaranteeing the peaceful coexistendifferent social groups within the

same territory even in the lack of stronger (eit@rtical or numerical) territorial ties.

Currently, the legacy of this model can still baurid along with territorial autonomy in
Russia and in Estonia to identify their respecB@mani communities. IRussig Roma are
one of the 16 groups to which NCA has been receghiin the light of the historic reasons
discussed in section 1.2., Russia still identifiess minority groups through the category
“ethnic”. The ideological interpretation and instrental application of this model in Russia
deprive the definition of “ethnic group” of its sstntial meaning, or at least of the meaning
attributed by other countries which recognize Ramsaa “minority” at a stronger level of

protection.

The situation of minority groups (and consequerttlg application of the NCA model)
considerably varies within the different regionsRaissia. Osipov clarifies that most of the

time, the management of ethnic diversity has a tsyim status” rather than a practical

227 £, Nimni, National Cultural Autonomy and its Contemporarytes (New York: Routledge, 2005), 10. The
circulation of the model and its evolution acrosgdpean countries is discussed more in depth ipteh@®
(cultural rights). This section concentrates indtea the “definitional dimension” of the model thgh which
Roma are currently identified both in Russia antb&is.
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implementation: NCAs are legally defines as NGOs$ $uwbstantially they are unable to

benefit of that legal status comprehensivéfy.

In Estonia, the legal status of Roma is quite unclear. Whiiiin this legal system, Roma
seem to lack full requirements to be legally recognh as belonging to the category of
“national minority”?*° they seem to fulfill/satisfy instead the legaluizgments in order to be
included within the definition of NCA® This definition is provided by Art. 1 of the Lamo
Cultural Autonomy that identifies national minogsi as groups residing on the territory of
Estonia that maintain a longstanding tie with theitory, that are distinct from Estonians on
the basis of their ethnic, cultural, religious liaguistic characteristics and that are motivated
to preserve their distinctive identity* In this light, it might be argued that nationas®ms

using NCA to identify Roma attribute a lower statfs“group recognition”vis-a-vis the

various legal categories of “minority®?

2.2.5. Other definitions

In other States were Roma are not legally entitbe@iny general or specific set of rights either
as a consequence of the legal definition of “coustie nationality” or as a “minority”, a legal
definition identifying this social group might ekisevertheless. These are the cases of France,

Spain and lItaly.

28 A Osipov, "National Cultural Autonomy in Russ@Case of Symbolic LawReview of Central and East
European Laws5, no. 1 (2010).

229 See ECRI the Fourth Report on Estonia adopted@RIEhe second Report on Austria adopted dh Jihe
20009, 36.

230 While Roma meet both the objective and the subjeatequirements of the first article of the Cudtur
Autonomy Act, at the numerical level no updatedifes have been found to unquestionably state thataRare
recognized in Estonia through the NCA model. Indesmatording to the report submitted before the FCNM
Advisory Committee, in Estonia minority groups athiean German, Russian, Swedish and Jewish nebd to
bigger than 3000 people to be recognized throughNIEA model. See Third Report submitted by Estonia
pursuant to Article 25, paragraph 1 of the Framéw@onvention for the Protection of National Ming&
submitted on 18 April 2010, ACFC/SR/I11(2010)006.

231 National Minorities Cultural Autonomy Act No.71/a0 of October, 26 1993.

232 5ection 6.4. offers a more extensive analysi©iefNCA model by providing a more in-depth discussin

its substantial aspects while this section proyige a short insight on the model since its purpies®cusing
more on a definitional perspective.
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In France, as it has been discussed earlier, the State@Bytmeutral or “agnostic” to the
recognition of diversities under the Republicamgiple of equality €galitd which totally
disregards the different origins, race or religitmthis framework, Roma have been firstly
identified as Gens de voyageby Law 18 of the ¥ January 1968* This legal category,
however, funds its roots in a previous legislatee of 1912 where the legislator identified as
“nomads” every person of any nationality circulgtiacross the French territory without any
fixed domicile or residence (even if they had peaddfinancial resources or they were

practicing any kind of profession).

This historical inheritance, which mainly perceilgema as “nomads” and which underlies
their socio-legal representation in the public sph@éhrough a “functional” rather than
through a “cultural” belonging}** is still present nowadays. Indeed, the legal stafu‘gens

de voyagé besides influencing the full exercise of rigkgspecially civil, political and social
rights) for Roma, strongly affects the dimensiorthair social inclusioi>® This social legal
classification does not allow the full inclusion®dma as it does not include people having a

sedentary lifestylé3®

Spain (as France) is another country which has drawpinason from the Napoleonic codes
encompassing an ideal of equality that equals tmity. Consequently, Spain does not

officially recognize any “minority” within its dongtic jurisdiction’ In this legal

233« i n°69-3 du 3 janvier 1969 relative & I'exereidles activités ambulantes et au régime applicaie
personnes circulant en France sans Domicile nileésie fixe”, Journal Officiel de la République Fraise, N.
42, 1969.

234 This kind of legal and social identification isryelose to Okely’s reconstruction of Roma histaryEurope.
See section 1.1.

2% C. Le Berre,Gens de voyage e Rom nel diritto francese P. Bonetti, A. Simoni, and T. Vitale, La
Condizione Giuridica Di Rom E Sinti in Italia (Mita : Giuffré Editore 2011), 559.

23 According to a recent Ministry report sedentaryrioare 100.000 out of 240.000 persons belongiriiso
group. Ibid., 556.

237 European Parliament, "Measures to Promote theat®itu of Roma Eu Citizens in the European Union.
Country Reports," 369.
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framework, Roma are legally defined a3itanos.?%® After having been strongly persecuted
and harassed under the Franquist regime, thegdttotbe recognized as citizens entitled to
fundamental rights and freedoms with the enactroérthe 1978 Constitution. Recently, in
Spain Roma started to be entitled also to spedditts (such as political rights through the
creation of Romani Councilé}® Yet, Rey argues that their legal treatment isahstrained
by a “deficit of citizenship” i.e. by a partial @yment of rights especially in the lack of a
comprehensive “anti-discriminatory” legislation whi specifically tackles racial

discrimination?*°

In Italy, the construction of the ideal of “Nation” has dped, as in Germany, around the
common element of language. Hence the identifinatibethnic and cultural diversity is still
mostly related to linguistic recognitiéht However, despite their linguistic diversity, Roma
are not recognized as a linguistic minority at tra¢ional levef*? However, mild forms of
recognition in regional legislation can be foundiahh- to a certain extent — fall between the
French and the Spanish models i.e. between an &agriscriminatory” recognition of
Roma (mostly hinging on the idea of “nomadic”) amanore “promotional” recognition of

Roma (biased however by the “deficit of citizenship

Some regions such as Sardinia, Emilia Romagna, botidy Piemonte, Umbria, Liguria and

Piemonte still identify Roma through the categomprhadic” or even “gypsy*® and, as in

238 Even if Roma have been identified as a “nationialamity” under the scope of the FCNM (sémfra, section
1.4.) according to the CoE Report “Legal Situat@fnRoma in Europe” (see footnote 144) and according
national legislation, in Spain Roma are not idésdifas a “national minority” in any legal act.

239 Thijs aspect is more extensively discussed in enapt

#0F  Rey, "Propuestas para avanzar en el caso@gspafGlobo Internacional, Pélitica y Integraciomo. 37-
38 (2007): 48.

241 As already the title of the Law on “historical dimistic minorities” makes cleatNorme in materia di tutela
delle minoranze linguistiche storiche')aw 482 of 18 December 1999.

242 As the consequence of a political compromise;detroversy about including Roma has been one @f th
reasons why the law has been adopted only 50 ydtsart. 6 Italian Constitution already providied the
protection of — linguistic — minorities.

43 Legge regionale N. 9/88 Regione Sardegna “Tutelbethia e della cCultura dei nomadi”; legge mwile

N. 47/88 Regione Emilia Romagna “Norme per le mamae nomadi in Emilia-Romagna”; legge regionale N.
77/89 Regione Lombardia “Azione Regionale per lateleu delle Popolazioni appartenenti alle etnie
tradizionalmente nomadi o semi-nomadi”’; legge regie N. 32/90 Regione Umbria “Misure per favorire
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the case of France, the rights attached to thegoay suffer from a biased representation of
Roma. Accordingly, these legal categories are untblcomprehensively identify this social
group. In the case of Le March¥, the legal definition of Roma and their legal stats

merely included in that of “refugees, stateless, asylum-seekers”.

In Lazio, Veneto, Friuli Venezia Giulia and Toscaaad more recently at the local level of
the Autonomous Province of Trerftt,the legal definition of Roma appears more detached
from the socio-legal category “nomadic”. It is iyt chance that legal guarantees attributed to
this social group are more inclusive in these neglidrameworks. In general, at the Italian
regional level, as Bonetti emphasizes, the legattnent of Roma has for a long time pushed
the dimension of social inclusion in the backgrogubg regulating the “ambiguous right to

nomadism” perhaps with a view of controlling rattan allowing their free circulatioi®

Especially this last excursus over the legal defins of Roma other than “minority” or NCA,
better accounts for the social performative rolat thwyers have historically played in the
stigmatization, marginalization and criminalizatiohparticular groups of people identified as
“Gypsy” or “nomadic”**’ This is the reason why it is assumed that thel ldggnition(s) of
Roma in the various European countries stronglju@mfices their legal status. The legal

status, in turn, is the precondition for the enjeymof any sets of rights since rights stem

I'inserimento dei nomadi nella societa e per l@lutdella loro identita e del loro patrimonio cultie”; legge
regionale N. 6/92 Regione Liguria (no heading);glegegionale 25/02/1993 Regione Piemonte “Intervant
favore della popolazione zingara”.

244 | egge regionale N. 3/94 Regione Marche “Interventavore degli emigrati, degli immigrati, dei rifiati,
degli apolidi, dei nomadi e delle loro famiglie”.

245 egge regionale N. 82/85 Regione Lazio “Norme wofa dei rom”; legge Regionale N. 54/89 Regione
Veneto “Interventi a tutela della cultura dei ronde sinti”; legge regionale N. 11/88 Regione krilenezia
Giulia “Norme a tutela della cultura rom”; leggegi@nale N. 2/2000 Regione Toscana “Interventi ppopoli
rom e sinti”; legge provinciale n. 12 del 29/10/20Misure per favorire l'integrazione dei gruppintsie rom
residenti in provincia di Trento”.

246 p_ Bonetti, "I nodi giuridici della condizione Bom e Sinti in Italia," inLa condizione giuridica di Rom e
Sinti in Italia, ed. P. Bonetti, A. Simoni, and T. Vitale (Milar@iuffré Editore, 2011), 88-89.

247 A. Simoni, "Il "Problema di una gente vagabondBeétrospettiva sulla percezione degli "Zingari" aell
cultura giuridica italiana " iLa condizione giuridica di Rom e Sinti in Itglied. P. Bonetti, A. Simoni, and T.
Vitale (Milano: Giuffré Editore 2011), 225.

69



from the conception of “State” and “nation” undamg each political-legal system and the

consequent treatment of ethnic, cultural and lisguidiversities.

2.3. Indigenous People?

When approaching the legal definition of Roma inmie of “indigenous people” some
preliminary considerations should be developed. [Egal definitions of “national minority”
and “indigenous people” formally belong to two diént branches of international law, hence
to two distinctive types of legal categorizatfdf. Theoretically, autochthonous minorities
and indigenous peoples are not mutually exclusimecepts. In fact, they are linked by a

“subtle continuum*°

Practically, this “subtle continuum” implies thepmutunity for lawyers to use existing tools
for protecting indigenous peoples and adapt them docommodating the claims of
autochthonous minorities. Therefore, it is necasgar identify the common features of
autochthonous minorities and indigenous peoplesrdier to foster a viable adaption of the
model(s) so far applied to autochthonous minoriteescording to Geschiere, the concept of
“autochthonous” groups has shaped the “minorityatiegbonly recently>°In fact, whenever

referring to human beings, the debate over thevemtor historical inhabitants of a certain
area, has been characterized for decades by tltk“imdigenous” without making any formal

distinction between “people” and “minority”.

Compared to other continents, Europe has becomeenoed about indigenous issues within

its territory only recently®* While the term “indigenous peoples”, in the Westeammon

248 Indeed, according to international law, “indigesqeople” are distinguished from “national mindtity the
light of is the “historical tie” that they hold whitthe land. This historical tie with the land haseb identified
through the following elements: (1) precedent katwn; (2) historical continuity; (3) attachmentlémd which
entitles — at least theoretically — indigenous pedp a “right to land and natural resources” . $bernberry,
International Law and the Rights of Minoritid5.

29 R, Medda-Windische©Id and New Minorities: Reconciling Diversity andt@sion. A Human Rights Model
for Minority Integration(Bozen: EURAC Research, 2009), 40.

20 p_ Geschierdnclusi/Esclusi. Prospettive Africane Sulla Cittadihza(Torino: UTET, 2009), 6.

51 After the foundation of the United Nations WorkiGgoup on Indigenous Populations in 1982, the motib
“indigenous people” acquired new vitality by encasping global dimensions. Conversely, the notion of
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sense, usually refers to those ethnic groups lilnrfigrmer colonial territories whose survival
can only be guaranteed by means of a special pi@tec¢autochthonous” refers to some
important “élites” belonging to Western societiédowever, these linguistic distinctions
appear more distinct in ideological rather tharefistemological terms, as demonstrated by

their very close “etymological kinshig®?

The proximity between the two concepts can alsofdumd in the number of common
descriptors identifying “minorities” and “indigensupeoples®? This has allowed the
“flexible usage” of the FCNM to accommodate thedseef European indigenous people as
well.>** Some commentators have argued that the pecuiuréedistinguishing “indigenous
peoples” from “minorities” relates to their histcai tie with the land>® Nonetheless,
international indigenous law and legal doctrine enalarified that this territorial tie can be
interpreted in a more dynamic way, since it does mecessarily imply the permanent

presence of indigenous groups within a certaintoey:

“autochthony” has remained more circumscribed imeadAfrican regions (inspiring violent attempts aim
exclude the “foreigners” particularly in the fraptmne areas) and in some European countries sutfeas
Flemish part of Belgium and the Netherlands esfigciwith regard to some political debates over
multiculturalism and migration issues. Ibid., 4.

%52 Etymologically “autochthonous” and ‘“indigenous”’eanotions deriving from the Greek tradition and
implying similar status. Although the meaning o ttoncepts cannot be intended as completely oyenigpthe
distinction between the two terms nowadays can Ijnbst drawn on the linguistic rather than on thbssantial
level. “Autochthonous” is composed by two partic{festos+chthoi “auto-" in the sense of “of or by yourself”
and “chthon” in the sense of “soil, land”. In tHassical Greek period, a quite positive implicatveass attributed
to this term: by using it the Athenians could clalmir superiority over all the other Greeks by éagizing the
fact that they were the only “autochthonous peopdeer the Greek area. Furthermore, the feature of
“autochthony” explained their natural inclinatiammards democracy. On the other hand, the word §eibus”
literally means “born within” with the

connotation of “born within the house” of the cliaat Greece. Ibid. 4.

53 As Thornberry argues the proximity of the two cepis can be easily recognized looking at Recomniiema
1201 (1993) of the Parliamentary Assembly of theuriwd of Europe which defines national minorities @
group of persons in a State who: a) reside on ahdtdry of that State and are citizens thereofygintain
longstanding firm and lasting ties with that Statpdisplay distinctive ethnic, cultural, religions linguistic
characteristics; d) are sufficiently representataithough smaller in number than the rest of tbputation of
that State or of region of that State; e) are nadist by a concern to preserve together that whicistitutes
their common identity, including their culture, théraditions, their religion and their languagenofnberry,
International Law and the Rights of Minoritids

4 This is the case of Sami people living in Finlamdl in Russia as it emerges from the periodicaintepunder
the Convention. Currently in Europe there is naldgols specifically focused on the protectionirafigenous
peoples because, as it has already been discugs¢d,now Europe has regarded to indigenous pe@siem
‘extra-European issue’.

%5 This territorial tie has been understood as hagrmmpound nature based on the following eleméghjs:
precedent habitation; (2) historical continuity) tachment to land. In Thornberinternational Law and the
Rights of Minoritiest5.
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Currently, at international law level the only bimgl instruments guaranteeing indigenous
rights have been produced within the ILO FramewofkArt. 1 of ILO Convention 107
(1957) identifies, inter alia, indigenous peoples as members of tribal or seiaitri
populations™’ International law recognizes that tribal or seritigl people can have nomadic
features>® Moreover, the subsequent ILO Convention 169 (1988¢ntly intervening on the
same topic, specifies that ancestors of indigepeaples may have existed also in countries

which did not experience conquest or colonizaffin.

Indeed,lreland recognizes through the legal category “indigenmesple” the community of
“Travellers” which does not comprehend the wholeegary of Roma generally speaking.
Accordingly, as the linguistic analysis of Piasbes shown, Travellers belong to the “third
Gypsy Europe” i.e. to that geographical area charaed by social groups hardly speaking
Romanes but rather speaking languages of “archdiacal derivation”. Therefore, it might
be inferred that Travellers are a peculiar Romanug who, precisely in the light of their

“special” features, receive a “special”’ recognitam“indigenous people”.

#%1n 2006, however a non-binding document has beedyzed in the UN framework: the UN Declaration on
the rights of indigenous people. See, footnote J&G&ection 8.10.

%7 This Convention applies to: (a) Members of tribakemi-tribal populations in independent countrig®se
social and economic conditions are at less advastage than the stage reached by the other sectfaine
National community, and whose status is regulathdlily or partially by their own customs or tradit®or by
special laws or regulations; (b) Members of tribekemi-tribal populations in independent countridéch are
regarded as indigenous

on account of their descent from the populationglwimhabited the country, or a geographical redmmhich
the country belongs, at the time of conquest oorahtion and which, irrespective of their legadtss, live
more in conformity with the social, economic andtunal institutions of that time than with the iitstions of
the nation to which they belong.

28 3. Gilbert, "Nomadic Territories: a Human Rigtpproach to Nomadic Peoples’ Land Rightsitiman
Rights Law Review, no. 4 (2007). Thornberry further specifies th#tis notable that the Convention 107
(1957) accepts the tribal category as dominantstyteting that, while all indigenous populations #ibal, not
all tribal populations are indigenous. Some ‘tribalkemi-tribal’ populations are tribal in indepent countries’
are regarded as being at ‘a less advanced stagethieastage reached by other sections of the ration
community’ with the status regulated by own custamsspecial laws; others are regarded as indigenous
account of their descent from the population whidtabited the country, or a geographical regiowlaich the
country belongs, at the time of conquest or colation’ and which ‘irrespective of their legal stsitlive more
in conformity with the institutions at that earlitme. The rights in the Convention apply equallythose
regarded as indigenous people and those not retjard@ornberry, International Law and the Rights of
Minorities 43.

29 Thornberry International Law and the Rights of Minoritid8.
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Nevertheless, it seems worthy to consider the aegaation that Ireland brought before the
FCNM Advisory Committee to explain the rationalstaiguishing “Travellers as indigenous

people” from other Romani communities:

In a range of legislative, administrative and ingtonal provisions, the
Government has recognised the special position refarid’s Traveller
community, in order to protect their rights and nowye their situation. While
Travellers are not a Gypsy or Roma people, theig Ishared history, cultural
values, language (Cant), customs and traditionsentakm a self-defined
group, and one which is recognisable and distifloe Traveller community is
one whose members, like the Gypsies in other cmsntiravelled from place
to place in pursuit of various different traditibneocations. Despite their
nomadic origins and tendencies, the majority of Theveller community now
live in towns and cities. Their culture and waylitd, of which nomadism is an
important factor, distinguishes the Travellers frahe sedentary (settled)
population. While Travellers do not constitute astidict group from the
population as a whole in terms of religion, langeiag race, they are, however,
an indigenous minority who have been part of Isskiety for centuries. The
Government fully accepts the right of Travellers tteeir cultural identity,
regardless of whether they may be described asharicegroupor national
minority. For this reason, particular attentiongigen in the present report to
the measures taken by Ireland aimed at protedii@gi¢hts and improving the
situation of the Traveller Community. It is alsonsalered that the lIrish
experience may be of particular interest to the e of the Advisory
Committee in the wider context of the protectiontioé rights of equivalent
minority groups elsewhere in Euroff8.

A couple of final considerations might be drawnta end of this section. Firstly, it seems
that the definition of “Travellers” as “indigenoupeople” is founded on the
“functional/social” perspective identified by Okelyn other words, although Travellers
cannot be comprised in the “general group” of Rdmaause of their supposed unshared
“ethno-genetic” belonging, they are nonethelessalipapproached to the group of “Roma”

because of their nomadic lifestyle which is “likeetGypsies in other countries”.

Secondly, the belonging of Travellers to the cate@d “indigenous people” is supported by
the fact that they hold a “long-lasting tie” withet territory since they have been “part of the

Irish society for centuries”. It is interesting tmte that there is no specification of their

260 Report submitted by Ireland pursuant to Article R&ragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR(2001)0@&eived on 18 November 2001, 15.
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“native” or “autochthonous” presence within theslkriterritory. Hence, the distinctive features
identifying “Travellers” from “Roma” seem to lead & path of convergence rather than to a

path of divergence between the two groups.

This is a crucial element to bear in mind sincead,it has been discussed before, the legal
category is the prerequisite to enjoy a certainctspm of “special”’ rights, the possible
extension of the legal category “indigenous peopdedther Romani communities can open

up new legal scenarios dealing with larger righmistiements also on a non-territorial basis.

2.4. Research Issues

After having presented a socio-political backgrommdRoma in Europe, a significant part of
this chapter has been dedicated to the analystedifferent legal definitions through which
CoE Member States have legally recognized Romamikieir jurisdictions. Notwithstanding
the historical and diffuse presence of Roma in ger@vhich generally dates back at least ten
centuries), the analysis has shown that at theomltilevel, European countries have not
always legally recognized the specific culturalntity of Roma. In cases where such legal
recognition has been provided, it has been artiedlay means of different legal definitions

261

which “perform” (in the etymological sense of “foren priori”)“°~ a wider or a narrower

enjoyment of human and minority rights for thisisbgroup®®

The analysis has shown that 30 countries out obfdthe CoE currently provide a legal
definition of Roma. Within this group of recognigircountries, just one defines Roma as
“constitutive nationality” of the Stat&® Whereas the vast majority of recognizing countries

define Roma as a “minority”. More specifically:téen countries define Roma as a “national

%1 3ee Austin’s theory on the performative role @ klinguage in AustirPhilosophical Papers

%2 On the importance of the legal terminology to iEgeois,Le Conseil de L'Europe et les Roms: 40 Ans
d'Actions(Strasbourg: CoE Publishing Editions, 2010).

%53 Macedonia
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minority”,%®* six countries define Roma as “ethnic minorit§® two countries define Roma as

a social group standing in between “national/ethmicority”2°®

and one country defines
Roma as a “linguistic minority®®’ Two cases identify Roma through the NCA m&¥feind
three cases define Roma by means of other legalititmis**® Finally, in one country the
Romani community of Travellers (and not the enflm@mani group) has been defined in terms

of “indigenous people®’®

As for the other sixteen countries of the CoE, sesfethem do not legally define Roma since
they legally identify (and define) only the majgrdgroups living within their borders: having
an almost homogenous composition of their natigogdulation. These are the cases of the
European “micro-States” of Andorra, Iceland, Lictgtein, Luxembourg, Malta, Monaco and
San Marino. As for the nine remaining countries)egal definition of Roma has been found
in Armenia, Azerbaijan, Belgium, Bulgaria, Cypridenmark, Georgia, Greece, Switzerland

and Turkey.

In this chapter, it has been argued that the diyen$ legal definitions does not (only) depend
on the numerical proportion of the Romani populatis-a-visthe majority of the national

population (i.e. on the negotiation power that am@ni community holds in terms of
“numerical weight”, to see recognized their grolgimas) but also on the ideals of “State” and
“Nation” that underlie the identification of the jpaty of the population, and in parallel, of

any other social group, Roma included, living withi national territory.

%64 Croatia, Bosnia-Herzegovina, Serbia, Germany, MajsRomania, Slovakia, Moldova, Ukraine, Latvia,
Lithuania, Finland, Norway, Sweden and partialle&re (recognizing only the Muslim community of Véest
Trace).
255 poland, Hungary, Montenegro, United Kingdom, Pgatiand the Netherlands.
66 Czech Republic uses both definitions to distinguwstween historic Roma (identified in terms oftfopal
minority”) and “new” immigrant Roma (identified iterms of “ethnic minority”). In Slovenia the defiiain
“Romani community” stands in-between the categasfemational” and “ethnic” minorities.
7 Albania.
288 Russia and Estonia.
%9 |n France Roma are identified 4Bens de voyage’in Spain asGitanos” and in Italian Roma have been
97e0fined at the regional level mostly through thiegaries of Zingari’ (gypsies) or Nomadi (nomadic).

Ireland.
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Yet, the Romani “intrinsic” nature of non-territakiminority has shown to be ineffectively
protected under the existing international andomati legal instruments since these legal
instruments ensue from a Westphalian/territoriadception which commonly circumscribes
the protection of human and minority rights to aedfic territorial area of reference.
Accordingly, the legal categories together with dinel legal entitlements enshrined in these

minority legal instruments present the same “terial biases”.

In this context, it may be argued that the mostrayppate legal definitions for the non-
territorial group of Roma ar abstractothe less “territorially connected” such as those of
“ethnic minority”, “linguistic minority” and any fon of recognition through the NCA model.
Nonetheless, in the majority of cases, the Statesttice has shown to follow exactly an
opposite direction by privileging the widespreachges of the legal definition “national

minority”.

As it has been discussed, the legal category aidmal minority” was born at international
level at the time of Lausanne Peace Treaty, with $pecific aim to protect kin-State
minorities, i.e. social groups which hold a “histat territorial tie” with another European
State supposed of being their “cultural” motherlaxidt, the international legal doctrine has
not already identified a precise timeframe allowiagcertain social group to claim the
“historical tie” with a territory of reference ammnsequently its legitimate recognition under
the “national minority” category. Therefore, it rhigbe argued that in the case of Roma, there
might be some margins to claim such a “historieglwith the European territory, at least for

those European countries where Roma have beemitésipmore bound?’™*

However, the use of the “national minority” legategory in the case of Roma, does inot

abstractocomprehensively respond to the Romani non-terait@ultural identity, but it can

"1 5ee, for instance the countries of the CarpatBialkan area belonging to the “first Gypsy Europ#ntified
by Piasere, se@fra section 2.2.
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perhaps provide a more promotional recognition ofn@ni minority rights than the other
non-territorial categories. Indeed, minority groupko are recognized under the “national
minority” category, can also benefit from the im&tional protection offered by the FCNM,
including the monitoring activity of the Advisory oBmittee which scrutinizes the

implementation of international standards at theestic level.

The effective protection of minority rights is stigly dependant on the domestic level, which,
as discussed in this chapter, may entail a moress promotional recognition of minority
rights according to the constitutional model oferehce. In particular, in the majority of
constitutional systems such a recognition is closgbnnected to the requirement of
citizenship. This requirement is usually the prersite to access the enjoyment of the rights
and freedoms enshrined in the constitutional creided in minority legislation. Yet, in the
case of Roma, this citizenship prerequisite pldys ambivalent role of being “rights
provider” at the national level and, to a certaiteat, “rights depriver” at the European one,

since it “entraps” the non-territorial Romani idéntvithin a specific territorial area.

In an imaginary Europe without borders, the estadgiresence of Roma rates 10-12 million
individuals (which can realistically be also mudigher) raising the Romani community to
the 7"-8" most numerous community of Europe. In order to fifie@ minimum set of rights

that could comprehensively tackle Romani cultuddntity at the European level, a first
reflection should take into account a possiblee®nition of Romani group from a European

perspective which coulger-forma minimum European level of minority rights forrRa.

This legal definition shouldrans-cend both national borders and national classifications
order to identify Romani European cultural identity a trans-national perspective. This
reflection over a possible Europeans-nationaldefinition of Roma, is also in line with the
recent COE Recommendation 1735 (2006) which hageoh\tates Parties “to stop defining

and organizing themselves as exclusively ethnexgtusively civic states” (Art. 16.4).
77



This trans-nationalrecognition of Roma at the European level canebethtail a minimum
set of legal guarantees from a non-territorial pective. To this purpose, some inspiration
can perhaps be drawn from the indigenous rightsgrzed in some European legal systems,
where another Europedrans-nationalpeople is living: the Sami of Northern Europe. The
opportunity to draw a parallel between these twar$-national groups” and the possible
extension of “indigenous guarantees” to Roma igpettpd also by the (innovative) Irish legal

recognition of Travellers as “indigenous people”.

Before starting a reflection on a possible “expansiof Roma rights on the basis of the
indigenous experience, the analysis focuses ospheific sets of rights recognized to Roma
at the national level in correlation with the legfinitions identifying this social group. In
particular, the following human and minority rigltsnensions is thoroughly examined in the
following chapters: linguistic rights (chapter 4ocial and economic rights (chapter 5),
cultural rights (chapter 6) and political righthépter 7). After having considered the lessons
that can be drawn from the case-study of the Sahapter 8) the analysis finally focuses on

the discussion on Roma rights in a trans-natioaedgective (chapter 9).
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Chapter 3

Research challenges in the comparative study

of Roma rights in Europe

Summary: 3.1. Questions at stake 3.2. Disciplinary the interdisciplinary: preliminary
remarks. — 3.3. What is to have knowledge of Roma rights? Ontolagya “wall"? —3.4.
What is this research comparing when analyzing Raogtds? Epistemology as a “spear”? —
3.5. Which methodology of research? Methodology asaa”? — 3.6. Limits and

potentialities.

3.1. Questions at stake

This research investigates the legal status of Rankarope from a comparative perspective
by analyzing the recognition of Roma rights in edtdmber State belonging to the CoE area
that has legally recognized Roma within its leggtem either as a minority group or by
means of any other legal definitioffé.The previous two Chapters have largely argued that

the presence of Roma is historically rated — debht numerical degrees though — in the vast

272 ps discussed in chapter 2, this study has shoan 80 countries out of 47 of the CoE currentlyvide a
legal definition of Roma. Within this group of repozing countries, just Macedonia defines Roma as
“constitutive nationality” of the State. Wherea® thast majority of recognizing countries define Roas a
“minority”. More specifically, fifteen countries fise Roma as a “national minority” (Croatia, Bosnia
Herzegovina, Serbia, Germany, Austria, Romaniayéia, Moldova, Ukraine, Latvia, Lithuania, Finland
Norway, Sweden and partially Greece (recognizing tre Muslim community of Western Trace), six cties
define Roma as “ethnic minority” (Poland, HungatMontenegro, United Kingdom, Portugal and the
Netherlands), two countries define Roma as “natiettanic minority”(Czech Republic and Slovenia) \ghone
country defines Roma as a “linguistic minority” [6ania). The analysis has further highlighted tvases
identifying Roma through the NCA model (Russia &stionia) and three cases defining Roma by meathef o
legal definitions (France, Spain and Italy). Figaih one country, the Romani community of Travedléand not
the entire Romani group) has been defined in tafitimdigenous people” (Ireland).

As for the other seventeen countries of the Colzers®f them do not legally define Roma since thegally
identify (and define) only the majority groups hg within their borders: having an almost homogenou
composition of their national population. These #re cases of the European “micro-States” of Aralorr
Iceland, Lichtenstein, Luxembourg, Malta, Monacd &an Marino. As for the ten remaining countries|egal
definition of Roma has been found in Armenia, Azddn, Belgium, Bulgaria, Cyprus, Denmark, Georgia,
Switzerland and Turkey.
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majority of countries belonging to the CoE However, at present international human rights

law lacksad hocguarantees for non-territorial minorities.

Conceptually, as a non-territorial minority, Romscape the boundaries of the classical
classificationsince, on the one hand, they can be consideredaditfonal minority” (“old
minority”) since they have been historically livilig Europe, while, on the other, they can be
considered “migrants” (“new minority”) since a pistent proportion of them remain
nomadic?’*As a result, the domestic level lacks an intermatidegal framework of reference
to provide Roma with a clear legal status and agequent) comprehensive set of rights. This
status of legal uncertainty strongly impacts therall social inclusion of Roma at social

level2"®

In order to overcome the limitations of conceptzialj Roma by means of different national
legal statuses (which, as seen, impact the efiee@njoyment of different sets of rights), this
study proposes to adopt a complementary approathctimceives Roma in terms of “trans-
national people” because of their dispersed butifstgnt presence throughout Europe. This
trans-national perspective is undertaken under dbmviction that notwithstanding the

different peculiarities characterizing the varioR®mani communities in Europe, these

communities are still linked — at different extetiteugh — by a common cultural identfty.

According to official estimates, nowadays Europeegabetween 10 and 12 million people

sharing this common cultural identity which corresgs to that of the population of a

23 See in particular section 2.2.

27% See,inter alia, R. Medda-Windischer, Old and New Minorities: Redting Diversity and Cohesion. A
Human Rights Model for Minority Integration (BozeBtJRAC Research, 2009).

25 The connection between legal status and socihlsiun has already been generally discussed dbeet®. .
In the specific case of Roma, this connection isenextensively analyzed at section 5.1.

7% On the common Romani cultural identity see sedfidn On the trans-national perspective towards &am
Europe see chapter 9 andter alia, M. Cermel, "Rom e Sinti: cittadini senza patriapopolo Europeo
transnazionale?" iha Condizione Giuridica di Rom e Sinti in Itgliad. P. Bonetti, A. Simoni, and T. Vitale
(Milano: Giuffré Editore 2011).
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European middle-size countf{. The ultimate goal of this study is proposing aotle¢ical
reflection on a possible identification of a minimeommon set of rights specifically devised
at European level for this social group though &sas-national people that, for the reasons

illustrated above, cannot benefit from the curtegal guarantees.

To achieve this goal, this study combines a comparanalysis of human and minority
rights standards identified both at the internatland European levels, together with the best
“legal practices” developed by European countriegsha domestic level by focusing, in

particular, on three main research questions:

1) What is the efficacy of international instrumgent human and minority rights for Roma in

Europe?
2) What are the national “best legal practices’datecting Roma rights?

3) Can a minimum common European set of rights drestcucted for Roma as “European

transnational people”?

The third question is developed by consideringctse of another trans-national people living
in Europe: Sami of Northern Europe. Although Samé an indigenous people, the

comparison with Roma can be justified on a twofplound:

- From a sociological perspective, Sami share witimR@ past of social deprivation
that for a long time has pushed both groups insdtipo of “invisibility” and denial of

rights in societies where they have been living;

2" pgain see section 2.2. for a more in-depth disonssn Roma’s presence in Europe.
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- From a legal perspective, the category “indigenpesple” has demonstrated to be,
both in doctrine and in legal practice, very close that of “autochthonous

minority”.%’®

As a result, the study of parallel and homologoosicslegal experiences is undertaken in
order to speculate on the possible enhancemethiedegal framework characterizing Roma

rights.

Finally, it should be noted that this research eveloped from a comparative legal
perspective in the field of human rights in genemhd of minority (Roma) rights in
particular. Although the legal dimension is predoamt in the analysis, this topic inevitably
implies a strong “interdisciplinary opening” towardther fields of social sciences as well.
The purpose of this chapter is thus providing tesearch with a “methodological guide” in
order to “discipline” — to the largest possibleentt— the “interdisciplinary” field of human

rights and minority (Roma) rights.

The following sections dissect the various partstt@d research process by adopting an
“external perspective” which usually characterinesre social than legal sciences. This is
done in order to systematize (not to solve!) thahm@ological challenges that this legal
comparative research faces. Accordingly, the raflacover the nature of knowledge, the
validity of comparison, and research methods dassneed to be considered as a mere
academic exercise: rather as a rational processhwdoherently links in a common logical

framework ontology, epistemology and methodologyre$earch.

3.2. Discipline the interdisciplinary: preliminary remarks

The Indian parable of the blind men and the elephas often been used by social scientists

as an allegory to approach the study of complexpimena, such as the process of European

278 5ee sections 2.3. and section 8.2.
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integratiorf’® and, more recently, empirical legal rese&fhrhis story (which has different
variations) tells about blind men (or men in thekdlavho approach for the first time in their
lives an elephant. Each of them touches a diffgpanit of the animal thus reporting a version

of reality that is limited to each different experce. As Nielsen summarizes,

The man who feels the tail reports that the elepiatike a brush, the man
who feels the tusks says the elephant is like arsplee man who touches the
side reports that the elephant is like a wall, #mel man who feels the ear
describes the elephant as resembling &%¥an.

This little story illustrates simply and clearlyetbruths and the fallacies that social researchers
are continuously facing in their research proces8esording to every single perspective,
each man (researcher) is correct in his perce@mmhdescription of the truth. However, the
nature of their individual truths is always relativoften opaque and sometimes even
inexpressible. In order to understand how realibe (elephant) is really like, a researcher

should be ideally able to take a comprehensive view

While this assumption is important for every didicip of social research, it appears essential
for human right$®® Indeed, the compound nature of this subject ofuewtf" has
increasingly been addressed by an interdisciplinapproacf®* since, as Forsythe

emphasizes, “human rights is by nature an inteilisary subject’?®® This means that the

29D, J. Puchala, "Of Blind Men, Elephants and Int¢ional Integration.,'Journal of Common Market Studies

10, no. 3 (1972).

280 | B. Nielsen, "The Need for Multi-Method Approahin Empirical Legal Research," ifhe Oxford

2I-éi;mdbook of Empirical Legal Researad. P. Cane, Kritzer, H.M. (Oxford: Oxford Unis#y Press, 2010).
Ibid., 952.

282 All along this chapter the reference to “humarhts should be understood as the general realmhwhic

respectively includes the more specific realms fanity and Roma rights as well.

283As Cassin clarifies “la matiére des droits de I'nwerconstitue, depuis des siécles et des siéckss dviant la

découverte du télégraphe, du cinéma, de la ratlide d¢a télévision, un des domaines les plus pdrtagaux

grands courants d'idées, universels ou au moiner@gx, qui traversent la planéte par ondes” . MCBssin,

"Droits de 'homme et méthode comparativieévue internationale de droit compat@, no. 3 (1968): 450.

24 See,inter alia, T. Dunne, Wheeler, N.J. Human Rights in Global Politic§Cambridge : Cambridge

University Press, 1999); M.A. Freematduman Rights: An Interdisciplinary Approagambridge/Malden:

Polity Press, 2011); H.J. Steiner and P. Alstaternational Human Rights in Context: Law, PoktidMorals

(Oxford : Oxford University Press, 2000).

%85 D.P. Forsythe, "Human Rights Studies: on the Remgf Legalistic Assumptions " iMethods of Human

Rights Researched. F. Coomans, and Grinfeld, F., and Kamminga]. MAntwerp/Oxford/Portland:

Intersentia, 2010), 59.
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comprehension, study and research of this subjegtentail different approaches belonging

to different disciplines.

On the one hand, social sciences have alreadgdtarprocess of scientific reflection on the
methodological implications that an interdisciphingerspective in human rights research
implies?®® On the other hand, legal sciences have not ur@ertalready a comprehensive

process of reflection to this regard since accgdinCoomans,

Human rights scholars tend to passionately beliat human rights are a
good thing...They may forget that human rights staslare the result of
compromises concluded by States and may theretotesls than perfect. They
may also overlook the fact that the mere adoptidnresolutions by
international bodies and the mere establishment nefv international
institutions will not necessarily result in imprewent of enjoyment of human
rights on the groundf’

Another set of reasons that can explain this “methagical underdevelopment” of legal
researclvis-a-vissocial research in the human rights field, cantbé@ated, according to the
same author, to the intrinsic nature of the twaigigmes in question. In particular, social
scientists aim to understand and to explain squh@&nomena, lawyers instead as “system-
builders”, aim to investigate the logical compdtiipiof their arguments with an existing

normative setting®®

Indeed, the explanation of social phenomena offéngdocial scientists is often part of a
bigger process of comprehensimerstehehthat — in the Weberian understanding — entails a
systematic and interpretative process of knowleafgesality from the “outside” which aims
at liberating from subjective meanings, or at legstreduce them at a minimum level. The

investigation on the normative setting(s) offereyl lbgal scientists — and especially by

2T Landman, "Social Sciences Methods and HumahtRj" inMethods of Human Rights Researel. and
Grinfeld Coomans F., F., and Kamminga, M.T. (An@xford/Portland: Intersentia, 2010).
#7F. Coomans, and Griinfeld, F., and Kamminga, MA Primer," inMethods of Human Rights Researet.
?Sgd Grinfeld Coomans F., F., and Kamminga, M.T t{np/Oxford/Portland: Intersentia, 2010), 13.

Ibid., 12.
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comparative legal reseaféf — has instead for a long time been applied mastiyn

empirical way, without being accompanied by a pargkocess of systematic reflection on its
single phases as in the case of social researdhathsMostly based on the personal
experience of the researcher, legal comparativéadehas frequently appeared uncertain or

imprecise.

As a result, according to Costantinesco, the nundfestudies produced in the field of
comparative legal research have shapexbragérie of observations, sometimes correct but
fragmentary, often conflicting and incoherent, méveless always incomplet® The
following sections have structured the theorettbalught that has accompanied the different
research phases through some questions which syrghéhe reflection underlying the

theoretical dimensions of ontology, epistemologg arethodology.

3.3. What is to have knowledge of Roma rights? Ontology as a “wall”?

According to Samuel, comparative law is currenttperiencing a cultural renaissarfééln
particular, the legal academic debate has stastedrisider two theoretical dimensions which
for a long time have stood in a peripheral positiontology and epistemology of research.
While the first dimension, ontology, relates withets understanding of the nature of being
(reality), the second dimension, epistemology, slealh one’s understanding of the nature of
knowledge. When considering the ontological dimemsof this research, the question that

needs to be answered therefore is: what is to kaewledge of Roma rights?

Nowadays, human and minority rights are going talsaa certain degree of harmonization

both in ascending direction (from domestic law tdernational law) and in descending

29 The comparative perspective has been consideretthasmost important research method to evaluate
arguments” in human rights research, see J.M. sSrfRedefining Normative Legal Science: Towards an
Argumentative Discipline,” irMethods of Human Rights Researed. F. Coomans, and Grunfeld, F., and
Kamminga, M.T. (Antwerp/Oxford/Portland: Intersenfi010), 52.

290 J. Costantinescdl, Metodo Comparativ@Torino: Giappichelli 2000).3.

291 G. Samuel, "Epistemology and Comparative Law: @bations from the Sciences and Social Sciences," i
Epistemology and Methodology of Comparative Lad. M. Van Hoecke (Oxford/Portland/Oregon: Hart
Publishing 2004), 35-36.
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direction (from international law to domestic lawyithin the public law realm, this process
has been defined as “the internationalization ostitutional law and the constitutionalization
of international law?®? However, it is important to remind that this “rapphement” of law

around common human and minority rights principles,not leading to a complete
“unification” of rules i.e. to a “standardizatioréf norms according to identical common

rules, without any State margin.

This is true not only for extra-European legal eyst but also for the European one which
represents the highest degree of integration inamunights adoption and protectitti. As

Smits reminds us,

It is useful to make clear at the outset that we far from establishing a
‘methodologicalius commune europaeunthe mere fact that there is law at
European origin that influences national legal oeasy does not in any way
imply that this influence leads to convergenceational legal systems. On the
contrary: it is likely that Europeanisation of stagive law rather reinforces
differences in legal reasoning instead of elimmgthem?®*

These discrepancies in the national application iemglementation of human and minority
rights derive from the fact that their meaning émuhdation are still contested. Whether they
might be considered as the essential foundationa democratic State or as a “secular

"29 the problem is that the foundations of human sdenter on a moral argument

religion
that cannot be empirically provef™ As a consequence, the disagreement on the nature o
human and minority rights may be either of quitmited proportions, as in the case of

European States (whereby the European Court of HuRights (ECtHR) developed the

doctrine of the “margin of appreciation” to predyseave the States the power to translate

292 F. Palermo, "Internazionalizzazione del diritto stituzionale e costituzionalizzazione del diritto
internazionale delle differenzeiuropean Diversity and Autonomy Papers. 2 (2009).

293 |n the European territory, the protection of humigihts is implemented in three “geo-legal spherés) the
European Union (EU) as the most inner level, ()@wouncil of Europe (CoE) as theermediate level, and (c)
the Organization for Security and Cooperation imdpe (OSCE) as themost external one. R. Toniatti, "Los
derechos del pluralismo cultural en la nueva EufoRavista Vasca de Administracion PublE®g, no. 2 (2000).
294 J.M. Smits, "The Europeanisation of National Le@lstems," inEpistemology and Methodology of
Comparative Lawed. M. Van Hoecke (Oxford/Portland/Oregon: Harbishing, 2004), 229.

2% M. Ignatieff, Human Rights as Politics and Idolatffrinceton: Princeton University Press 2001).

2% Forsythe, "Human Rights Studies: On the Dangetseglistic Assumptions ", 59.
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general human rights principles in their speciggdl orders) or it can challenge the core

essence of human rigHt¥.

For these reasons, when the ontological dimensfahi® research is put into question, it
cannot be regarded from a “monolithic perspectiag™a “wall’, which eventually sees only
“the side” of the “elephant” otherwise it falls tine fallacy of establishing, in Samuel’s words,
the “ontologicalisation” of its resulfS® By doing so, comparative law thus becomes an
ideological rather than an epistemological disopff® An ontological perspective on the
research process which aims to be the most obgeas\possible (given the limitations of any
subjective point of view) should then try to touttie “side of the elephant” in a way that
approaches as much as possible its essence: tatiremerely looking at the “wall” as a

whole, it should concentrate on its “building blstlas well**°

In this light, having knowledge of Roma rights does mean understanding which legal
system can better “solve” the social inclusion admi& in Europe, as if their common
experience of discrimination within each and evEgyopean country could be solved only
through “a solution®®* Such an assumption would completely disregardstiwo-political

differences characterizing the diverse legal trandg together with the socio-historical

differences characterizing the various Romani comtias living throughout Europe.

297 Especially some developing countries have stsorgintested the “universal” idea of human rights by
claiming that some rights and rules set at intéonat level are encoded in a cultural context teds the term
“culture” from a Western conception which disregantdigenous traditions and customary practiceg @irthe
main arguments ensuing from this “relativistic” flim®s on human rights claims “notions of right dawrong)
and moral rules based on them necessarily differutihout the world because the culture in whicly ttake
root and inhere themselves differ”. Steiner andtgXisinternational Human Rights in Context: Law, Polijc
Morals, 367.

2% G, Samuel, "Form, Structure and Content in Comtpag Law: Assessing the Links," lregal Engineering
and Comparative Law/L'ingénierie Juridique Et Leo®rComparé. Rapports Du Colloque Du 25e Anniveesai
De L'institut Suisse De Droit Comparé Du 29 Ao(tO20A Lausanne ed. E. Cashin Ritaine
(Genéve/Zurich/Bale Schulthess, 2009), 42.

299 |bid. The author further maintains that “this dangs particularly acute in Europe where juristadiion at
one and the same time within two legal systemsn#ti®nal and the European”.

%% |n the etymological meaning “ontology” derivesrrdreekon (gen.ontog “being” (prp ofeinon“to be”) +
-logia “writing about, study of” (seeclogy).

%91 Even if Roma suffered from a widespread discritigmaall along Europe, this “common problem” cannot
necessarily be solved through a “common solutioBuch an assumption would totally disregard thdéosoc
political differences characterizing the diversgaletraditions together with the socio-politicalffdiences
characterizing the various Romani communities fvialong Europe.
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Having knowledge of Roma rights means instead lpkinowledge — in a comparative
perspective - of the different legislative disaigs encompassing this social group and of the
diverse socio-political frameworks from which thdsgal disciplines ensue. To this purpose,
this research firstly builds on the analysis okernational and European legal frameworks
that, in the light of their paths of harmonizatienth domestic laws, have provided an
international framework for setting international inority rights standard®? The
implementation of these standards is subsequemi@yyzed in the light of the different
constitutional approach®s and in the light of the socio-historical processracterizing the

migration of Roma to and within European Stéfés.

While Western legal tradition has for a long tineceived societies in terms of “mystical
unity” of nation, State, language and cultuv®lksgeis}, this paradigm has currently shown
to be unable to comprehensively account for muttical societies. Hence, having knowledge
of Roma rights means put under a process of ratignnd redefinition legal comparative
methodology as a whole. Indeed, nowadays more ékanbefore, law cannot be considered
as a neutral discipline but as the by-product pfacess of cultural-historical sedimentation

which strongly influences both its form and its tont.

3.4. What is this research comparing when analyzing Roma rights?
Epistemology as a “spear”?
In a comparative legal study, the dimension of tepi®logy raises a need for scientific

reflection especially on the object of comparisenweell as on the validity of knowledge

provided by the comparative stutf§j.Even if the object of comparison may apparentnse

392 3ee in particular section 1.3.

33 3See in particular sections 1.2., 2.1. and 2.2.

304 See in particular section 1.1.

35 R. Cotterrell, "Comparatists and Sociology,"Gomparative Legal Studies: Traditions and Transisiced.

P. Legrand, Munday, R. (Cambridge : Cambridge ®rsity Press, 2003), 132-33.cited in Samuel, "Form,
Structure and Content in Comparative Law: Assestfiad inks." p. 29.
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to be an obvious dimension on which reflect upras Samuel clarifies, this dimension
entails more profound issues such as: “what isgallsystem? What determines law?”.
According to the author, both at the practical abhdheoretical levels, scientific insights on

this epistemological dimension are almost totadiyking.*’

Yet, if this “deeper” perspective on the epistengatal dimension is embedded, the reflection
on both the nature of knowledge that comparisonpranide and on the validity of such a
knowledge may be in need of more in-depth argum@rite purpose of these arguments is
comprehending “thamentalitéof a legal system in the Legrand sense of the t@eep
cognitive structuresy®® through the usage of complimentary perspectiveh s history,

philosophy, sociology, politics, etc.

This does not mean that in comparative researadyga kcholars are supposed to have an
encyclopedic knowledge of the social systems thay tare considering, rather that they
should depart from an unilateral perspective basedn exclusively legal analysis. In human
rights research, in fact, epistemology cannot begieed only as if it were the “spear” of the
“elephant”, which as an arrow points reality ontydugh an unidirectional logic (e.g.
Western legal tradition vs. indigenous legal triadit but as result of a plurality of claims,
cultures and traditions. As Smits clarifies “exgtijurisdictions can .. be considered as

empirical materialof how conflicting normative positions are beingarciled”>%

Therefore, the question on the cultural and sdoahdations of these conflicting normative
positions — which encompass but at the same timbegond the legal sphere — should be
considered as an essential part of the epistenwalogirocess of human rights research.

Indeed, the focus on a mere legal technical lex&tainly allows the understanding of the

%% |n comparative researches, thoei of comparison are in fact generally rules, insiitus, case-law, legal-
styles, etc.
%97 samuel, "Epistemology and Comparative Law: Contidns from the Sciences and Social Sciences," 74.
308 i

Ibid.74).
%99 Smits, "Redefining Normative Legal Science: Toveaad Argumentative Discipline," 52.
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“particular” but impedes the momentum for the coem@nsion of the “universe” standing
behind. In other words, by paraphrasing the wordKiech “as botany cannot be learnt
through the mere study of a flower, human rightseagch cannot rely on mere legal

technicalities*°

When applying this epistemological reflection oe ttomparative study of the legal status of
Roma in Europe, the knowledge that legal comparisoproviding to this research is the
micro-analysis (micro-comparison) of rules, ingtdns and case-law that have been devised
to specifically protect and promote the rights adni. However, such a comparison is
undertaken in the light of the theoretical reflentdeveloped on the ontological perspective,
i.e. in the light of the consciousness of the sgabtical frameworks from which rules,

institutions and case-law have been shaped.

The study of minority law and the law on the accardation of differences has been defined
— more than other legal realms — as an ongoing Kwrprogress”. Giving the constant
changes of external contexts as well as the camtisiwariation of internal dynamics of each
minority group, in Palermo’s words “all normativelstions and legal instruments need

constant rebalancing, and reconsideratign”.

Against this background, the epistemological reftecon the legal status of Roma in Europe
should embed the dimensions of “pluralism”, “traamsonality and comparison” and
“mildness”3? “Pluralism” in the sense that the micro-comparismm Roma right sat the
domestic level should also consider the differeegrdes of integration and interaction among

the different sources of minority lat¥® “Transnationality and comparison” in the sense of

319 «“Comme la botanique ne s’apprend pas par I'étudesdflore, le droit étranger ne s’apprend pasligande
d'un vocabulaire juridique”. I. Kisch, "Droit corapé et terminologie juridique,” ihnchieste di diritto
comparatg ed. M. Rotondi (Padova: CEDAM, 1973), 407.

311 E, Palermo, "Legal Solutions to Complex Societiise Law of Diversity," irHuman Rights and Diversity:
New Challenges for Plural Societjesd. E. Dunbar Ruiz Vieytez, R. (Bilbao: Univeysif Deusto, 2007), 67.
12 |pid., 70-73.

31370 this regard, see section 1.3. on three Eurogearlegal spheres.
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considering the circulation of legal models, i.de t“migration of legal solutions”
characterizing the protection/promotion of Romahisg within European legal space.
“Mildness” in the sense of considering also theifidity of legal solutions which do not
always and necessarily amounts to binding measwesan also translates in soft-law ones.
Accordingly, the validity of knowledge provided hhis comparative study has to be

understood not as “uniform”, “simple” and “staticither as “asymmetric”, “complex” and

“orocedural”3'*

3.5. Which methodology of research? Methodology as a “fan”?

After having discussed the challenges that thispaoative legal study has encountered on the
“static” level i.e. the nature of reality (ontologgnd the nature of knowledge (epistemology),

this section focuses on a more “dynamic” level whieals with the procedure of knowledge-

gathering and its intellectual systematization.

In particular, according to Graveson, this procsBeuld entail besides the “classic” bi-
dimensional analysis of comparative law based amchapnism (same time for different
contexts) and/or diachronism (same context foredéffit times) also the consideration over
the dimension of “depth”. This dimension refersthe author’s words, to the comparison of
fundamental legal principle with “the day-to-dayamifestation of its particular ruled*
While this “tri-dimensional” approach has alreadsebh an intrinsic part of general human
h?lB

rights researc in comparative legal research applied to the humgints field this

314 The identification of the features characterizinmority law has been borrowed, with some re-aalign
though, from Palermo, "Legal Solutions to Compl8gcieties: The Law of Diversity," 80. While the
identification of the features which should be ustieod asiot characterizing minority law have been identified
by the author of this research.

$5R.H. Graveson, "Methods of Comparative Law in @mwn Law Systems " ilnchieste di diritto comparato
ed. M. Rotondi (Padova: CEDAM 1973), 301.

%16 For instance of those researches focusing on ffeetigeness of human rights standards, the arsmlgbi
international and domestic enforcement mechanimscompliance with human rights standards by Stanel
non-States actors.
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approach should be considered more than as a pget Inethod as an interdisciplinary

methodology which instead entails a “system of mesh>!’

So far, the field of legal comparative research degeloped around three main approaches
which focused either on the form, the structure tioe content of comparative law:
functionalism, structuralism and hermeneuti*&.Functionalism aims at studying concepts
and rules within a range of factual situations. #epecifically, it aims to unveil the diverse
measures that different legal systems adopt whemdasimilar problems. Therefore,
functionalists are concerned in understanding timetfon of a rule in a particular context and
the social purposes (function) for which this ribées been adopted. Although the functionalist
approach holds a position of dominance in compardaw’'® it has not escaped criticism.
Indeed, it has been accused of producing “partistie’ results unrelated to socio-economic
and historical circumstances dictating them, anldedfg too formalistic or “legocentric” (i.e.

centered on the formalistic aspect of I1&%).

Structuralism instead analyzes — from a holisticspective — the mutual relationships
existing among the various elements of a legaksystHowever, most of the time structuralist

scholars ignore the context in which law is shafédndeed, one of the strongest critiques

37 1n line with De Feyter's argument, “whether huntaghts safeguards are ‘practical and effectivehrz be
determined on a legal basis only” thus “social soeemethodology becomes relevant” achieve thisqaapSee
K. De Feyter, "Treaty Interpretation and Sociale8ces," inMethods of Human Rights Researed. F.
Coomans, and Grinfeld, F., and Kamminga, M.T. (ArpOxford/Portland: Intersentia 2010), 216.
318 See,inter alia, L.J. Costantinescd,a scienza dei diritti comparatfTorino: Giapichelli Editore, 2003).
Samuel, "Form, Structure and Content in Compardtaw: Assessing the Links."
319 See K. Zweigert, Kétz, H.An Introduction to Comparative LayDxford: Oxford University Press, 1998),
34. The authors deem functionalism as the fundash@m¢thodological principle since “Incomparablesruat
usefully be compared, and in law the only thingsicivhare comparable are those which fulfil the same
function”.
320 0. Brand, "Conceptual Comparisons: Towards a GatieMethodology of Comparative Legal Studies,"
Brooklyn Journal of International La®2, no. 2 (2007): 412-13.
327, Somma, Temi e problemi di diritto comparato Vol.2. Tecrick valori nella ricerca comparatistica
(Torino: Giappichelli 2005).
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towards the structural approach argues that lawnatarbe perceived as completely

disassociated from the social context where ithesen shapetf?

Departing from the weaknesses of both functionalesrd structuralism highlighted above,
Legrand proposes to embrace a hermeneutical agpvadaich instead focuses on “signifiers”
rather than “on what they signif§® According to the author this approach adopts &kth

analysis of reality that considers more in deptk tultural context where “law takes

place”>** In other words,

The comparatist must be conscious of an importathadological distinction
between ‘explaining’drklaren) and ‘understandingVersteheh the first being
the product of a causal scheme of intelligibiliéyyd underpinning the natural
sciences Naturwissenschaftgnwhile the latter forms part of the sciences of
the spirit Geisteswissenschaffeit

Especially within the common-law legal traditiohist (new) tension towards thersteherof
legal science has recently pushed the debate ahregthodology in the direction of opening
legal research to more empirical approaches, whake into account qualitative and
guantitative perspectives as well. These two mailogical perspectives, which have been
for a long time an exclusive prerogative of sos@entists, rest on different epistemologies in
accordance to the different research purpd€eNevertheless, the methods of enquiry used
by social scientists represent an important comefgary contribution to the field of

comparative legal studies.

Qualitative research can be particularly usefulewamining whether or not a specific social

phenomenon exists, and if so, the nature of thahpimenon. Unlike quantitative studies,

%22 |bid.

323 samuel, "Form, Structure and Content in Compagdtaw: Assessing the Links."32),

324 See also M. Ancel, "Quelques considérations esr Huts et les méthodes de la recherche juridique
comparative," irnchieste di diritto comparated. M. Rotondi (Padova : CEDAM 1973).

325 samuel, "Form, Structure and Content in Compagdtaw: Assessing the Links."32).

3% «Quantitative methods are often associated withudéde reasoning while qualitative methods oftely re
heavily on inductive reasoning” L. Webley, "Qudiite Approaches to Empirical Legal Research, Time
Oxford Handbook of Empirical Legal Resear@d. P. Cane, Kritzer, H.M. (Oxford Oxford UnivigysPress
2010), 929.

93



gualitative researches are generally unable toigeogeneralizable findings. Nonetheless,
they can offer an important insight as regard thdewstanding of problems within a legal
system, best practices and effects on policy shiftsaw>?’ Quantitative studies instead are

seldom used on macro-scale projects to createblkeli@laims which can be often

generalized®®

These last progresses in empirical legal methogoliegnonstrate that a mild attempt towards
an interdisciplinary method is already taking plameen in the comparative legal field. While
transferring this interdisciplinary experience be thuman rights field, it should be reminded
that both “classic” approaches (functionalism, cmealism, hermeneutics) and “new”

approaches (qualitative and quantitative) to comupae law enshrine some methodological

challenges which are endemic to social sciences.

Even though these challenges have mostly beensdisdun the realm of constitutional law,
these methodological challenges can invesitatis mutandiother realms of comparative
human rights research as well. According to Laveséhmethodological challenges mostly

relate in particular to the aspects of:

(1) Data inadequacy. Empirical data on constihgiare prone to inadequacy
in both quantity and quality. With respect to quigntthe number of cases
available for meaningful comparison and analysiy & quite low depending
upon the research question...The quality of the teischolars can hope to
employ, meanwhile, is constrained by the sheericditfy of measuring
constitutional”® phenomena. (2) Causal complexity.. Constitution® a
complex phenomena with a host of potential causds#fects that can interact
or conflict with one another and evolve overtimenays that are difficult to

327 |bid., 948. According to the author qualitativepapaches to empirical legal research use the metbbd

individual and group interviews, third party andtpapant observation, qualitative document analyaid case
studies.

328 | . Epstein, Martin, A.D. , "Quantitative Approach® Legal Research," Bmpirical Legal Researgled. P.
Cane, Kritzer, H.M. (Oxford : Oxford University R 2010). According to the author qualitative apphes to
empirical legal research often rely on statistitaa. The research process is often characterizeldrée main
stages: observable implication (independent vagiabls related to Dependant variable Y); operatiaation
(how the implication can be observed in the reafrldyp measurement (delineation of the values of the
variables). Id at 908.

329 For the purposes of the argument of this paperréference to “constitutions” in this extract ¢@nextended
interchangeably with any other human rights inseotn
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predict. It is a daunting task to identify all dietvariables that are relevant to,
say, respect for human rights, much less to determhat importance to
assign to each of them. The underlying causal nmsims and chains of
causation are also difficult to parse: even if aa@ation between two variables
reflects a causal relationship, that relationshgeli may be attenuated or
conditional upon other factors that may be diffi¢ol identify without in-depth
examinatiort-"

In this light, the combination of a plurality of theds in a study of comparative legal
methodology should not be understood as a compselermethodology which can
exhaustively account for the complexities inherémtsocial reality in general, and to
human/minority rights research in particular. Néveless, the knowledge of the potentialities
and of the trade-offs enshrined in each researcthadeis a valuable tool that helps
comparative legal researchers in controlling (altjio partially) the basic methodological
principles of comparison and case selection (glsbale, few-countries or single case studies)

while drafting their research designs.

When considering the most appropriate “interdiscgoly methodology” to study the legal
status of Roma in Europe, the “fan” of availableti@ps that this research could have
potentially touched has not been understood asrébalt of the personal taste of the
researchet>! rather as a result of a rational choice cohe@ngsearch purposes. In line with
research questions and theoretical orientationsrggdefrom the dimensions of research
ontology and epistemology, the methodology has Inéstind on a hermeneutical approach

which structured the analysis on a twofold perspect

30D.S. Law, "Constitutions," ifthe Oxford Handbook of Empirical Legal Reseath P. Cane, Kritzer, H.M.
(Oxford: Oxford University Press, 2010), 387.

%1 As Feldbrugge clarifies “When lawyers, as a sitglindulge in what they consider to be scientifiark,
their method is usually (and ideally perhaps) tajea subject, read and think about it, try to find as much as
possible about it, and hope vaguely that all thil$ result in conclusions which are in some wayighsful,
useful, surprising, etc. The choice of a subjedlitdated by personal taste (of the author himdetf,editor,
etc.), and there are almost no rules concerningarel methods, except the one which says that tre tagal
provisions, cases and other pertinent materials gead, the better the research” F.J.M. Feldbrugge,
"Sociological Research Methods and Comparative Law Inchieste di diritto comparatoed. M. Rotondi
(Padova: CEDAM 1973).

95



a) as for the perspective ¢&toma as a national minority, the analysis has compared
domestic guarantees ensuing from different legeélée within the diverse legal systems
(Constitution, ordinary laws and subordinated leggairces at national, regional, local levels

of government). The analysis has been conductemihsidering:

- At international level: international human andharity rights guarantees enshrined within
international human rights law (legal provisiongngral comments, international reports)

both of general interest to minority rights andspécific interest to Roma rights.

- At European level: European human and minorigits guarantees ensuing from the three
European legal regimes (OSCE, CoE and EU) affectingprity rights in general and Roma
rights in particular. With specific regard to thegal status of Roma, the analysis has

specifically considered:

- at the OSCE level: general principles of minontghts ensuing from meetings,
declarations and recommendations together with rgén@rinciples for the
protection/promotion of Roma rights ensuing fromentatic and national

recommendations developed by the High Commissionétational Minorities.

- at the CoE level: general principles of minoriights ensuing from European
instruments focused on human and minority rightd aase-law on Roma rights
produced by the European Court of Human Rights KIRJtand the European

Committee on Social Rights (ECSR). Reports on thaus and on the implementation
of developed by the European Commission againstsRaand Intolerance (ECRI),

reports developed by Members States and the AdviSommittee of the Framework

Convention on National Minorities (FCNM), reportesveloped by Member States and
the Expert Committee of the European Charter onidReyy and Minority Languages

(ECRML).

- at the EU level: general principles forming #euis communitairén the light of the
novelties introduced by the Lisbon Treaty; Européagislation (especially European

Directives) affecting the rights of Roma within tB& legal space and case-law of the
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European Court of Justice on minority rights. Rédearopean Commission political
initiatives targeting the inclusion of Rom¥.

b) As for the perspective dkoma as a European transnational peoplethe research has
developed this analytical part, by comparativelypsidering the homologous experience of
Sami people living in Nordic countries. In partiayl it examines the legal practices
developed by the four legal systems where Samdeeésweden, Norway, Finland, and
Russia) at different legal levels (Constitutiordioary laws and subordinated legal sources at
national, regional, local levels of government).iAghe previous level, the analysis has been

conducted by considering:

- At international level: international indigenolasv developed especially at the level of

the International Labour Organisation and in thé&thNations framework.

- At European level: minority rights principles whihave recently interpreted as to be
also applicable to indigenous people living in EpgoThe most relevant European legal
regime to this regard is the CoE. Thus, speciakiciamation has been paid also to the
reports developed by Members States and the AdviSommittee of the Framework
Convention on National Minorities and to reportyeleped by Member States and the
Expert Committee of the European Charter on Regiamal Minority Languages

(ECRML) as regards to the protection/promotion afbrights.

It should be also highlight that, whenever possibteh research levels (“Roma as a national
minority” and “Roma as a transnational people”) énédeen accompanied by a consideration
of international and national reports developedh@ non-governmental framework. In the
final chapter, the data emerged from both comparatacks have been considered in parallel
in order to understand how a minimum common frantewor the recognition of Roma

rights in Europe can be constructed accordingeddlowing rights dimensions:

%2 |n particular, the analysis has considered theoean Framework for National Roma Integration Bgiats
up to 2020 COM(2011) 173 final setting the founaliasi for the adoption of European National Strategiethe
domestic level. Although European National Romatsgies are documents of political nature (andohégal
one), their consideration has nonetheless deemdsk tmteresting since they aim at fostering Ronggts
implementation across Europe. The analysis of thtioNal Roma Strategies is developed in chapter 5.
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- (National) legal definition of Roma,;

- Linguistic rights;

- Economic and social rights;

- Cultural rights;

- (Political) representation in the public sphere;

The analysis has also complemented the comparbitge method with quantitative and
gualitative approaches given the intrinsic intergliBnarity of this research topic. As for
guantitative approaches, the research has condidardies and researches ensuing from the
realm of statistics and quantitative social analysicounting for the conditions of Roma in
Europe. As for the qualitative approaches, thearebehas considered studies and researches
developed in the realms of anthropology, socioldgstory, and politics in order to help the

understanding of the legal framework itwerstehehrather than in aérklareri perspective

Finally, the “interdisciplinary methodology” used this research has also aimed to leave
some room to an inner Romani perspective, bothenselection of literature sources and in
the analysis provided especially at the trans-natidevel. This has been done in order to
epistemologically consider, besides the Westerall&gdition, also the so-called “chthonic”
tradition which is characterized by the oral trarssion of knowledge and which has been
generally attributed to indigenous people and othirority communities such as Rorfa.

By doing so, the analysis wanted to embody, bedtieperspectives ensuing from “hetero-
recognition” of “social groups” and “legal normsdlso claims and negotiations pertaining to
the “self-recognition” of rules, institutions aneghkl traditions underlying the Roma rights

discourse.

33 P H. GlennLegal Traditions of the World. Sustainable Diveysit Law (Oxford: Oxford University Press,
2010).
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3.6. Limits and potentialities

The rational underlying this “interdisciplinary rhedological discussion” can be summarized
as follows: in order to build serious theoreticahstructs and reliable conceptual abstraction,
any comparative legal research on the human riigits needs to be aware of the parts of
“reality” (elephant) that remain untouched ratheart of the parts of reality that are (partially)

touched through the usage of any given methodolagysamuel again remind us, the process
of knowledge in social sciences and humanities mamunderstood as a series of maps of

different scales. In his words,

..A different scale plan will give access to a eliéint aspect of knowledge.
Each methodological model will embrace its own oe&sg methods, schemes
of intelligibility and paradigm orientations anduth the content of social
science knowledge cannot be understood divorced fi® methodological and
epistemological underpinningd*

The exploration of reality undertaken by this reéskaias used a “scale plan” that inevitably
enshrines a number of limitations. Among the majoitations, the fact that the researcher is
not of Romani ethnic origin should firstly been rtiened. This has produced an
understanding of reality that has unavoidably beenial. In particular, the understanding of
Roma rights has just partially dealt with the tensiinherent to the current legal framework

and with the social exclusion experienced by thenRa group.

Another relevant limitation that needs to be mardob deals with the high number of case-
study that this legal analysis has considered.llidehis research should have in fact been
developed by a research group so that each casg-stwld have been developed by a
“national expert” who could have direct access tionpry (and to comprehensive) sources.
Had each case study been developed by a “natiapalt, the hermeneutical knowledge of
each social framework where the set of legal prors on Roma rights developed, would

have certainly been enriched.

334 samuel, "Form, Structure and Content in Compagdtaw: Assessing the Links."34).
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Notwithstanding its strong limitations, this resgahas aimed to (partially) provide a general
picture on the legal status of Roma in Europe whiopefully can become the point of
departure of further researches in this realm. drtiqular, this purpose can potentially be
achieved on the basis of the “horizontal perspettprovided in this analysis, which has
been privileged in the micro-comparison of the etéht legal experiences devised for the

protection/promotion of Roma rights in Europe.
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Chapter 4

Linguistic Rights

Summary: 4.1. Roma: a linguistic minority? 4.2. Romanes: one language or different
languages?- 4.3. Linguistic rights at international levek- 4.4. Linguistic rights at
European level: Organization for Security and Coatien in Europe, Council of Europe
and European Union- 4.5. Individual and collective linguistic rights- 4.6. Linguistic
rights of Roma at domestic level. 4.6.1. Linguistic individual rights of Roma.4.6.2.
Linguistic rights of Roma “in community with othérs- 4.6.3.Linguistic collective rights
of Roma.—4.7. Critical Remarks.

4.1. Roma: a linguistic minority?

The Romani saying “our language is our strengérhéri chib s’amari zob highlights the
linguistic tie that unifies Romani people and thétural separation with the non Romani
world 3*®* Romanes plays a key role in the symbolic constnarf Romani cultural identity
which, according to Courthiade, can be equivalenhat of the territory for a nation or that of
religion for Jews™® Traditionally, Roma believed that Romani peopleovdould no longer
speak Romanes would have lost their Romani idemditgordingly, during the first Romani
World Congress of 1971, Romanes was recognizechadfinst foundational element of

Romani “transnational political identity”.

Although Romani cultural identity is strongly based language, Romanes is an important
but not the only unifying factor among Roma. Intfaome Romani communities, such as

those living in Spain and Hungary, have lost thaiguage as a result of repressive legislation

335 |, Hancock,We Are the Romani People. Ame Sam E Rromane O#emdordshire Centre de recherches
tsiganes - University of Hertfordshire Press 2003p.

336 M. Courthiade cit. in M. Garo, "La langue Rromani coeur du processus d’affirmation de la natiooniRt
Hérodotel105(2002): 156.
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and not by choic&®’ Therefore, according to Gheorghe, a major Romemlar and activist,
language should be understood as one of the migéémi@ito promote Romani ethnic identity,

but not the exclusive oné®

In line with Gheorghe’s position, this chapter guak the promotion of Romani linguistic
rights, which are deemed to lae facet of the process of promotion of Romani idgnti
Accordingly, the discussion over the possible lattion of the legal category “linguistic
minority” to Roma does not aim to limit the legaddtment of this social group through a
mere linguistic legal classification. Rather, th@ & that of considering the potentialities and

limitations of the usage of this category in a mooéstic perspective.

4.2. Romanes: one language or different languages?

Until recently, public discussion about, and théemstfic study of, Romanes have been
affected by the same stereotypes that have jegeatdRomani culture as a whole. Some
widespread commonplaces are rooted in non-linguitgbates which lack technical precision
since they are intrinsically unable to produce nivegfnl scientific reflectior’>® One of the
major commonplaces supports the view that Romaksgiierent “gypsy languages”. This
idea has for a long time echoed in Romani studsewell. Historically, three main linguistic
branches have been identified in the study of Rontemguage(s)’Romani, Domari,and

Lomavren.

337 HancockWe Are the Romani People. Ame Sam E Rromane Dia9e
338 |n Gheorghes’s words: “If we promote language asiterion of identification, we are in the situaiithat
these people are again dispriviledged, because wiiem have lost their language, while ethniatdg is a
little bit more complex that language itself. So e to think about a complex approach to deowasimong
language and ethnic identity. And language itseifld be easier as a field of policies of implemegtschools,
education in that language, providing journals, aodn, as a way to reconstruct more complex ethlpiatity.
So, to come the case of Romanies — or the Gypsiess -Hmportant to see how the language will ciintte to
promote a complex ethnic identity, and experiméatge been done in many countries, including in Roaydo
teach this language in schools and to prepareathgubge to be a means of education” in F. Hoirguistic
Rights of MinoritiegRovaniemi: The Northern Institute for Environmanand Minority Law at the University
of Lapland, 1994), 284.
::z . Hancock, "Gypsy LanguagesRADOC(2007).

Ibid.
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At the end of the I8century, Western scholars firstly identifif®manias “the language of
the Roma”. Soon after, other two parallel linguisiranches were identifie@omari (whose
origins were identifiedmostly in the area of Syria) andomavren(whose origins were

identifiedmostly in the area of Armenia). According to Hangoc

it was initially assumed that all three were braslof the same original
migration out of India, and attempts have madetomstruct protoforms based
upon their combined analysis .. This no longer appéo be the case, at least
for Domari. There are structural and lexical features of ldmguage that point
to a much earlier separation from India than islent for the other twd*°

Notwithstanding the variations of Romanes iderdifiy linguists, recent studies have shown
that from a structural point of vié## Romanes can be described as a heterogeneous oluste
varieties with a homogenous core — common morplyosogl lexicon — without a generally
accepted standarf®® In Romanes, linguists have recognized the sametatal linguistic
simplicity/complexity of other Indo-European langes. For this reason, according to
Halwachs, every “Romanes-speaker” should be coresides belonging to the same linguistic

minority, notwithstanding the linguistic variation§ Romanes?®

More specifically, Romanes has been described diasporalanguage, fundamentally oral,
functionally limited, subordinate, stateless, arskdi by pluri-language speakéfs.The
linguistic developments of Romanes are intrinsyjcatbthnected with the social and nomadic
history of its speaking group. Indeed, Romanes heen subjected to different linguistic

influences acquired during the centuries of peragions in the different political and

%0 |bid. In fact, according to the author “It is alsignificant that while Romani, Domari and Lomaviesch
contain Persian-derived lexical adoptions, themoitsone such item shared by all three, and RoarashiDomari
have less than a fifth of them in common. If alten had passed through Persian-speaking territorgna
migration before separating, a higher incidencshafred items would be expected.”

31 For a “structural overview” of Romanes, seger alia, Y. Matras,Romani a Linguistic Introduction
(Cambridge: Cambridge University Press 2004).

%2 D.W. Halwachs, "Possiamo dire che Roma, SintiéCatc. siano un’unica minoranza linguistica?'Lin
condizione giuridica di Rom e Sinti in Italiad. P. Bonetti, A. Simoni, and T. Vitale (Milan@iuffré Editore,
2011), 131.

33 Ibid. The same argument is also supported in Mur@iade, "Who is Afraid of the Rromani Languagéf?,
Roma in Europe. From Social Exclusion to Activetiegration, ed. P. Theilen (Skopje: Friedrich Elbert Stiftung
2005).

%4 Halwachs, "Possiamo dire che Roma, Sinti, Calé, Eano un’unica minoranza linguistica? ," 140.
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linguistic contexts where Roma have been residiRgmanes has been traditionally
transmitted orally and only in the last century fitecess of written codification started to

increasingly develop®

From a functional point of view, the usage of Roewis mostly circumscribed to the private

area since it is almost exclusively used as jaigenle the group for communications related

to the private sphere and to the family if&This is also the case of other minority languages
spoken by social groups standing in a positiontiaing subordinatiowis-a-visthe majority

of the population. However, in the context of “sutinate minority languages”, Romanes is a
very peculiar case since it has suffered from @ngger stigmatization which has significantly

limited its usage in the public sphere.

The strong degree of stigmatization that both R@amé Romanes have been suffering, has
contributed to reinforcing another common prejudighich considers Romanes as an
“inferior language”. Since Romanes has not develagnerally accepted norms, its linguistic

nature has been considered as underdeveloped acllypdhe prejudice that considers

supposed “marginal populations” as characterized(dwpposedly) marginal cultures and

(supposedly) marginal languages is generally lmnlcommonsensical talk and, in the case,
of Romanes it appears even more unfourfdedt the European level, the ECRMInter

alia, has recognized Romanes as having the same tagizd sf any other minority language.

34> A recent debate proposes the possible “standaiafizaof Romanes as a mean to foster recognition as
“national minority”. Seejnter alia, Courthiade, "Who is Afraid of the Rromani Langudgefd R. Djuric, "A
Standard Rromany Language - a Pre-Condition ants Basa National and Cultural Identity for the Ria," in
Roma in Europe. From Social Exclusion to Activetiegration, ed. P. Theilen (Skopje: Friedrich Elbert Stiftung
2005).

3% |n the last years, some European countries haweqied the use of Romanes also in the public sphere
Where such usage has been allowed, Romanes hasisesgtim newspapers or magazines, radio, televigion
internet.

%7 Halwachs, "Possiamo dire che Roma, Sinti, Calé, siano un’unica minoranza linguistica? ," 149.
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Indeed, Romanes fully responds to the legal remergs identifying all minority languages

under the ECRM*8

This brief linguistic and legal excursus shows tRamanes structurally holds the linguistic
valency and the legal recognition of all other Ea@@an minority languages. Accordingly,
Roma should be entitled to the same recognitiohnglistic rights as any other European
linguistic minority. An elaborated and detailed sétlinguistic rights already exists in the
international human rights and minority rights Egtion. After having introduced the corpus
of minority linguistic rights at the internationahd European levels, the following section
specifically focuses on the national recognitiond amplementation of these linguistic

provisions for Roma.

4.3. Linguistic rights at international level

Even if in the current state of international laavspecific right to use a minority language
does not exist, according to De Varennes there driss a set of “rights and freedoms that
affect[s] the issue of language preferences andbysenembers of a minority or by the
State”>* This set of linguistic rights involves both thévate and the public spheres and it
mostly relates to an individual rather than to bective dimensions of right§° Additionally,

at the international level, citizens as well as rbera of national minorities arée jure

entitled to enjoy this set of linguistic right¥.

38 The ECRML defines as a "regional or minority laage" a language that is: “traditionally used within
given territory of a State by nationals of thatt&tevho form a group numerically smaller than thst i&f the
State's population; and different from the offidahguage(s) of that State” and specifically art‘rierritorial
language” as “a language used by nationals of thi Svhich differ from the language or languagesiusy the
rest of the State's population but which, althotrglditionally used within the territory of the Sgattannot be
identified with a particular area thereof ” (ArtECRML).

%9 F. De Varennes, "The Existing Rights of Minostim International Law " inLanguage: A Right and a
Resource. Approaching Linguistic Human Riglet$. M. Kontra, et al. (Budapest : Central Eussp&niversity
Press 1999), 117.

%0 For the debate over individual vs. the collectiimension of minority rights semfra, section 1.4.

%1 Whose implementation at the domestic level is timless necessary in order to be effectively erfate.
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In the private sphere, international linguistichtigg mostly hinge on Art.27 of the ICCPR. The

international provision enshrines on a generalllmigority rights>?and it reads:

In those States in which ethnic, religious or liisgic minorities exist, persons
belonging to such minorities shall not be denieal rilght, in community with
the other members of their group, to enjoy theinoslture, to profess and
practise their own religion, or to use their owndaage.

This general provision which, among other rightsargntees the “freedom of expression” to
the members of national minorities, can be praltyi¢eanslated into the rights to speak and
write a language in private or in public; corresppaamd communicate in private, use the
language in cultural or musical expression; useasaand toponymy in the minority non-
official language™® display on public posters; commercial signs, etse privately minority
script on posters, commercial signs, etc.; broadpasately in media and publication;
organize private educational activities; use theglege in the private parts of religious
ceremonies; use the language within private granpsganizations; and use the language in

political associations or partiés'

In the public sphere on the other hand, internatitinguistic rights are limited to a national
margin of discretion that depends upon the natiooatext, the numbers and concentration of
the speakers of a minority language, and the natioesources that make the practical
implementation of linguistic rights a viable optidfi In abstractg international law
recognizes the enjoyment of linguistic rights ire tfollowing public contexts: public

education, civil ceremonies, names and toponymylipumedia and publications, and

%2 1n general, it can be argued that the ICCRP ptsteavider spectrum of minority compared with tH@&N\W
since Art. 27 specifically refers to the broadetegary of “ethnic, religious or linguistic minosis”.

33 “while a government cannot ban the private usgopbgraphical temrs or place-names in a non-officia
language, and particularly a minority languages ttoes not mean the state itself must officialbogmize or use
these names or designations”. De Varennes, "Th&tikgiRights of Minorities in International Law121.

%4 Indeed, “political parties or associations are patt of the administrative structure of the state may not
therefore be prevented from using a minority lamglaven during elections. Their activities aredfee part
of the private domain even if heavily regulatedtbyg state”. Ibid., 126. For a more in-depth dismus®f the
usage of linguistic rights in the private sphere se—— "The Existing Rights of Minorities in Internatiah
Law ", 118-26.

35 De Varennes, "The Existing Rights of Minoritiesimernational Law ", 127.
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political representation in official state actiesi Practically, a stronger consensus over the
national recognition of linguistic rights has befemmed in the cases of linguistic rights
involved in the legal proceedings such as the righan interpreter (especially in criminal

proceedings) and the right to be promptly inforrired language one understanitfs.

Broadly speaking, the use of minority languagepuslicly regulated through the criteria of
non discrimination, territorial concentrations, aadcording to what is understood to be
“reasonable”, “appropriate”, and “practicable” iach and every situation under the national
“margin of appreciation®’ Consequently, although a number of internatiomahttes
recognizes the public dimension of linguistic rglm terms of positive obligation from the
State, their concrete implementation is still sglgndependent on the national political

dimension.

Nonetheless, in the light of the characteristicsRaimanes>® it can be anticipated that
although the whole set of linguistic rightsimsabstractoapplicable to Romani communities
as well, linguistic provisions holding a high degref “territoriality” (such as the use of the
minority language in toponymy) are unlikely to fimshplementation at the national level

given the non-territorial nature of Roma.

4.4. Linguistic rights at European level: Organization for Security and

Cooperation in Europe, Council of Europe and European Union
Europe is the geo-political region that most praenity protects linguistic diversity°As
previously discusseff’ the “European architecture” of minority rightshsilt on the three

geo-legal spheres of the OSCE, the CoE, and theASUar as the OSCE is concerned, the

6 A number of international decisions confirm thading nature of these rights. See Ibid., 132-33.

%7 For a more in-depth discussion of the usage giiistic rights in the public sphere see Ibid., B7-

38 As outlined at section 4.2.

%9 X. Arzoz, Respecting Linguistic DiversiAmsterdam/Philadelphia : John Benjamins Publigh@ompany
2008).

%0 see section 1.3.
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most significant (and early) attempt to create rimdéional standards for the protection of
linguistic rights for minorities can be found inetll990 Document of the Copenhagen
Meeting of the Conference on the Human Dimension.this context, the participants

recognized “the particular problem of Roma (Gypgiés

This document does not have binding force, butiesph strong political commitment for the
adherent countrie¥? It focuses,inter alia, on the linguistic protection in the areas of non
discrimination, use of the mother tongue in genanal use of the mother tongue in education.
The foundational linguistic commitments set at Gupgen have also been recalled in
subsequent OSCE documéfitsand chiefly in the Oslo Recommendations. This -kuwft
document addresses especially the rights to igefuige of personal names in the minority
language), to profess a religion (in the minorignduage), to create/participate in
NGOs/organization (in the minority language), amdexpression (in the media, public

services, judicial institutions§?

In the CoE geo-legal sphere, linguistic rights pretected more specifically by two legal
instruments: the FCNM and the ECRML. As previousilghlighted, the FCNM provides
protection and promotion to minority rights onlyr fthose social groups that have been
identified by States Parties as “national minositi€Other social groups that do not benefit
from the legal recognition of “national minoritysijch as Roma in the legal systems where
they are legally defined as “ethnic minorities”infjuistic minorities”, etc.) fall outside the

scope, and hence outside the protection, of theNFCN

%1 Document of the Copenhagen Meeting of the Conterem the Human Dimension of the CSCE, point 40.
%2 gee inter alia, R. Dunbar, "Minority Rights in International LawThe International and Comparative Law
Quarterly 50, no. 1 (2001).
353 OSCE, "Report on the Liguistic Rights of PersomdoBging to National Minorities in the Osce AreéThe
Hague: OSCE High Commissioner on National Minositiel.
%4 For an analysis of the Oslo Recommendations Beer alia, A. Eide, "The Oslo Recommendations
Regarding the Linguistic Rights of National Mingg&: An Overview,"International Journal of Minority and
Group Rights5, no. 3 (1999).
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Linguistic rights are protected under the FCNM #pmadly under Arts 5.1, 9.1 and 10.1.
While paragraph 1 of Art. 5 enshrines a general disorimination provision regarding the
protection of the languages of national minoritidgs. 9 and 10 deal with the freedom of
expression. In particular, the freedom of expresssoguaranteed in the forms of freedom of
opinion, freedom to impart information, non-discimaiory access to media, and the free

usage of a minority language in private and in lolrally, and in writing.

Craig describes the protection of minority rightsaganteed for national minorities under the
FCNM as “targeted in form but generic in substari€@Nonetheless, particularly in recent

years, the monitoring activity of the Advisory Cotitiee has contributed to the enhancement
of the rights enshrined in FCNM also as far thguistic dimension is concerned. In the case
of Roma, the Committee has predominantly highlightee inadequate media broadcasting
(especially in the case of Hungary) and the vemyitéd access to education in Romanes
(especially in the cases of Croatia and in SlovyakfiThe CoE has further emphasized, also
at the level of official communications, the neex dtrengthen the protection and the

promotion of Romanes especially in the realm ofcation®®’

A more specific protection of linguistic rights @ite CoE level, is offered by the ECRML.
Nonetheless, the ECRML cannot be considered asgal liestrument focusing on the

protection of the rights of minoritigsut court since its specific scope is limited to minority

%5 E. Craig, "The Framework Convention for the Pratecof National Minorities and the Development/Af
"Generic" Approach to the Protection of MinoritygRis in Europe? ,International Journal of Minority and
Group Rightsl7, no. 2 (2010): 309.

%% 3. Trifunovska, "Monitoring of Linguistic Rightsf dVlinorities under the European Charter and the
Framework Convention," il Simposi Internacional Mercator: Europa 2004: Urou marc per a totes les
llengues?

Il Mercator International Symposium: Europe 2004:naw framework for all languages®d. available at
http://www.ciemen.cat/mercator/pdf/simp-trifunovgddf (Tarragona — Catalunya2004).

%7 Notably, in 2000 by the Committee of Ministerstié CoE>*" and in 2010 by the former CoE human rights
Commissioner who expressed his concerned as regaiftie restricted usage of Romanes in educativar'e
where there is a significant number of Roma intzati#” see viewpoint “Language rights of nationahaonities
must be respected — their denial undermines huighaisrand causes inter-communal tensions” of 2210
available at http://www.coe.int/t/commissioner/Vigvints/100125_en.agfast accessed on 1 April 2012).
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languages (in particular the regional or minorignduages of Europe) without directly

involving the speakers of minority languages thewmese°®

As for its content, ECRML has introduced two inntbv@ aspects to the international law
panorama. The first refers to the “flexible natuo#'this legal instrument: in order to favor a
wider acceptance of the ECRML, States have beeangiie opportunity to choose to be
bound only to some parts of the Treaty by selecsimge legal provisions through a sort of
“legal menu”*® This guileful mechanism has been used to overdbmeational refusals to

ratifying this legal instrumenh toto.

The second innovative aspect brought by the ECR#Mthé recognition of the existence of
“non-territorial languages” in Europe, which hasdeto the recognition of Romanes as
well.*"° The ECRML has provided the same degree of redognio territorial as well as to

non-territorial languages. Part Il specifically Bnses general principles addressing legal
protection both for territorial and non territoriEnguages in terms of recognition of the
language as an expression of cultural wealth, wés@lction to promote the language in order
to safeguard it, provision of forms and means fesching and studying the language,

promotion of transnational exchanges when the dangriage is used in another State.

As in the case of the FCNM, the ECRLM also estalelisa monitoring mechanism, hinging
on national periodic reporting to be submitted t6@nmittee of Experts. After ten years of
activity, it seems that this monitoring activityshproduced some remarkable improvements

in the area of minority languages. In particulazcading to Gramstad, the Committee of

%% The same legatatio underlies the most ancient linguistic law on mities languages in Europe: the 1951
Loi Deixonneof France which protects regional languages arstilisin force nowadays. See G. Poggesthi,
Diritti Linguistici. Un'analisi comparatd Roma: Carocci Editore, 2010), 47.

39 F. palermo and J. Woelliritto costituzionale comparato dei gruppi e deleinoranze (2nd Edition)
(Padova: CEDAM, 2011), 104.

370 pAustria, Bosnia and Herzegovina, Czech RepublimlaRd, Germany, Hungary, Montenegro, the
Netherlands, Poland, Romania, Serbia, Slovenia,d8weand Ukraine. For the list of declarations madté
respect European Charter for Regional or Minority  anguages see
http://conventions.coe.int/treaty/Commun/ListeDeafmns.asp? CL=ENG&NT=148&VL=1(last accessed on
239 December 2012).
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Experts has contributed to increase the “understgnd national authorities of the value of
regional and minority languages as an integral pérnational culture and history*:

However, it seems that in the case of Roma, theevaf their minority language needs to be
further recognized and implemented, especially e tealm of education, as has been

repeatedly emphasized in national reports.

Indeed, in certain cases the vague wording of sleiga provisions leave the States with a
“wider margin” of freedom to implement these prasrs in a milder way. This is for
instance the case of Art. 7.5.,where the vague wgranay lead to a weak implementation
that jeopardizes also the whole content of othkated rights’’ In the case of Roma, the
Committee of Experts has noticed that althoughetlage some positive examples of States
that have provided some promotion to Romanes,ge laumber of countries still implement
quite weakly the provisions enshrined in Part flthee menu. This is precisely the part of the

Treaty suffering the highest risk of being jeopaedi®’®

A stronger form of redress to violations of mingritghts can be found within the ECtHR
although through an individual human rights peripecHence, within this legal framework
the accommodation of minority rights in general afdinguistic rights in particular, can just
reach a minimal level’* The case that has mostly involved linguistic righs far as Roma

are concerned, iD.H. and others v. Czech Repubiié.In the ECtHR’s jurisprudence, the

31 5. Gramstad, "The Charter's Monitoring Mechanistn:Practical Perspective,” itMinority Language
Protection in Europe: Into a New Decadsl. CoE (Strasbourg : Council of Europe Publigt#10), 33.

72 Art. 7.5. states “the nature and scope of the mreasto be taken to give effect to this Charterl she
determined in a flexible manner, bearing in miné theeds and wishes, and respecting the traditiods a
characteristics, of the groups which use the laggs&oncerned”.

373 3. Oeter, "The Charter’'s Monitoring Mechanism: #adtical Perspective," iMinority Language Protection
in Europe: Into a New Decaded. CoE (Strasbourg : Council of Europe Publigtii10), 191.

374 C. Henrard, "The European Convention on Human ®ighd the Protection of the Roma as a Controversia
Case of Cultural Diversity,European Diversity and Autonomy Pap&r§2004).

375 See Case No. 57325/00 of 7 February 2006. Althahighcase did not directly involved a violation of
linguistic rights, the reasoning followed by theuttoin D.H. and Othergook into analysis (on an indirect foot
though) essential linguistic aspects. The Cournhdba violation of Art.14 (prohibiting discriminaftip, taken
together with Art. 2 of Protocol No. 1 (securing ttight to education). This case is consideredetoite (if not
the leading) case of the ECtHR jurisprudence ingitagection of Roma rights. The following chaptéugther
consider this case, from different perspective®rting to the different dimensions of rights. Sewtb.3.1.1.
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Court alleged violation of the principle of non chisnination in the realm of education. In
particular, in this case the breach of the nonrafisnation principle was mostly found in
relation to ethnic affiliation, which made impodsilior Romani pupils to access the Czech

ordinary system of education.

In Czech Republic, the education system was in faganized on two parallel tracks:
ordinary schools for most of the Czech populatiod special schools for retarded children, to
which almost all Roma children were sent. Languadgmonstrated to play a key role in this
case, in particular with regard to the processedécion for the ordinary school system.
Since Czech education laws obliged Romani pupilsttexams to prove their proficiency in
the national language (and not in their minoritygaage) in order to be admitted to ordinary
schools, the vast majority of Roma pupils were @aattically excluded from the ordinary
system since they were only speaking Roméffesin this case, the Court found that this
differential treatment for Romani pupils had notifisation and amounted to discrimination
contrary to Article 14, read in conjunction withetRight to Education protected in Article 2

of Protocol 1.

Finally, in Europe a minimum protection of lingugstights is also articulated in the third
geo-legal sphere, that of the EU. At this leved finotection of linguistic rights for minorities
appears weaker than at the CoE level, notwithstgnthe stronger binding force ensuing
from theacquis Although the EU has pledged to respect for tHaul rights and linguistic
diversity of its Member Statéé’ it seems that the legislation and policies regaydhe

minority languages do not benefit from any subsghneécognition.

discusses in particular this case from an econ@nit social rights perspective (right to educati@gction
6.3.2.1. analyzes this case from a cultural rigletspective.

37 M. Lezertha Rodriguez, "The European Conventiotdaman Rights and Minority Languages, Niinority
Language Protection in Europe: Into a New Decé8tasbourg : Council of Europe Publishing 202d),

377 For instance, by providing every EU citizen witte tright of linguistic choice before its institutiwas well as
with the right to be granted the publication of @®@neral binding legal proceeding in all officiahbuages. See,
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So far the Union law protecting the linguistic riglof persons belonging to minorities has
been mostly limited to territorial areas where mnities live and to the thematic areas of
education and communication with judicial and adstiative authorities*’® In the case of

Roma, in 1993 the Parliamentary Assembly of theopean Parliament approved a
recommendation on Roma in Europe where it propdseldunch,inter alia, a European

program for the study of Romanes. In this docum#m, Parliament made also specific
reference to the provisions enshrined in the ECRNtich it recommended applying to

Roma as welf’®

At the EU secondary law level, the only legal iostent that can provide some legal ground
to protect the linguistic rights of Roma is the Racial Equality Directive (2000/43/EC)
which can impose a duty on the States to not dmscate,inter alia, in education. However,
this duty can be intended as guaranteeing the sdcesainstream education to Romani
pupils® which does not necessarily and automatically @sshe activation of teaching

programs in Romanes.

Thus, this legal excursus on the European recagndf minority linguistic rights has shown
that notwithstanding the number of legal instrureestincretizing the international protection
of this set of rights into a more specific dimemsidRomanes is still far from being
comprehensively protected in none of the three peao geo-legal spheres. Even at the CoE
level, where the protection of minority linguistights found a more developed articulation
and Romanes is recognized as a non-territorialuagg by the ECRML, the wording of

linguistic provisions often appears either too vagu too weak. Accordingly, the overall

inter alia, N.N. Shuibhne, "The European Union and Minorityngaage Rights: Respect for Cultural and
Linguistic Diversity,"International Journal on Multicultural Societi&s no. 2 (2001).

38T, Schilling, "Language Rights in the Europeariddi’ German Law Journa, no. 10 (2008): 1239.

379 M. Danbakli,On Gypsies: Texts Issued by International Instingi (Hatfield : University of Hertfordshire
Press,, 1994), 108-11. cited in P. Bakker and Rbkker, "The Political Status of the Romani Languémy
Europe,"Mercator Working Paper 8001): 14.

%0 See T. AhmedThe Impact of Eu Law on Minority Right®xford and Portland Oregon: Hart Publishing
2011), 188.
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implementation of linguistic provisions for Romajé®pardized, even in those legal systems

that have started to provide public recognitiofRtamanes.

At the same time, the ECtHR has not developed iygipaecedents as regards to a “linguistic
case-law” where Romani linguistic claims can beedoOn the basis of the data emerged in
this European legal excursus on minority linguisigtts, the following section analyzes both
from an individual and from a collective rights geective, the implementation of Roma

linguistic rights at domestic level.

4.5. Individual and collective linguistic rights

At the level of comparative law, the doctrine h&berated different theories and categories
to address the individual and collective dimensiafdinguistic rights. In this doctrinal

debate, Poggeschi identifies three main categafidmguistic rights®®*

The first category
mostly hinges on the principle of non discriminatio the use of a minority language. This
category interprets the enjoyment of linguistichtgg more in a private than in a public

dimension and more through an individual than thhoa collective approach.

The second category of linguistic rights identifieg Poggeschi, refers to specific minority
rights which are enjoyed by national minorities thothrough a territorial dimension. This
category is generally more opened to a public/cblle enjoyment of linguistic rights since it
comprehends kin-state languages as well as norst&ie- languages (as in the cases of
Catalan, Basque, Corsican, Sardinian, ett®)These two doctrinal categories of linguistic

rights are closely interrelated to each offféindeed, legal systems characterized by strong

31 G. Poggeschi, "Diritti linguistici dei Rom e deing " in La condizione giuridica di Rom e Sinti in Itgliad.
P. Bonetti, A. Simoni, and T. Vitale (Milano: Giuvéf Editore 2011).
32At the practical level, distinction of the first dirthe second category of linguistic rights can leten
understood with regard to the concrete examplénefright to education. In legal systems grantimguistic
rights of first categories pupils should not becdminated to attend mainstream schools becausthedf
different linguistic belonging. This does not meapwever, that they should be granted also an ¢idncm
their minority language as it would be the casdirgjuistic rights in legal systems belonging to tecond
linguistic category.
383 poggeschi, "Diritti linguistici dei Rom e dei Sifit 863.
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linguistic guarantees on the private/individual dimaions are likely to develop, in parallel,
more specific linguistic provisions guaranteeingur@lly or totally) the public/collective

dimension as well.

The third category of linguistic rights identifi&y Poggeschi is generally attributed to “new”
minorities, especially to migrants of second geti@navho have been recognized as citizens
of the Stat€®® This doctrinal category is still at an embryoniage, and it addresses
linguistic rights through a combination of somevpte/individual entitlements (deriving from
the first category) together with some public/cdlilee entitlements (deriving from the second

category).

According to Poggeschi, this third category shdogdthe one that can better guarantee the
protection of linguistic rights for Roma. This ptiein is supported by the argument that the
flexible nature of this category can better tackfe non-territorial feature of Roma.
According to the author, Roma linguistic rights mwanbe effectively addressed through the
use of the first or of the second categories siheg are tailored on the needs of kin-states or
territorial minorities. In Europe, however, the geasd picture of Romani linguistic rights is
much more complex than this simplified doctrinahsdification. The following section
presents a more detailed overview of this pictuyeplkactically translating this theoretical

categorization in the comparative analysis of Réinguistic rights.

4.6. Linguistic rights of Roma at domestic level

According to a recent study, the estimation of Roim@opulation speaking Romanes in
Europe generally rates between 80 and 90 percepeayile. As discussed in the introductory
section of this chapter, there are however cows)tidere Romanes is practically no longer

spoken (such as Portugal zero percent, Spain @@kem and United Kingdom 0,05 percent)

384 bid., 864.
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or where it is only partially spoken (Czech Repul@D percent, Hungary 50 percent and

Finland 40 percentf®

Although there still seems to be a substantial rematb Roma, speaking Romanes in Europe,
in the area of the CoE just 22 countries i.e. thasghalf of them (out of 47) have recognized
linguistic rights for Roma either in their legistat or through ratification of the ECRML.
Among these countries, only 14 have additionallgognized Romanes as a non-territorial
language under the ECRML. When considering thesa idathe framework of the general
mapping regarding the legal recognition of RomahimitEuropean national legal systems
drawn in chapter 1, there seems to be a quasi-eenpbrrespondence between the legal
identification of Roma as a “minority” and the l|égstribution of linguistic rights to this
social group. The only two countries escaping tieseral rule are Portugal and United
Kingdom, both of them recognize Roma as an “etlnmiicority” but apparently they do not

guarantee Roma any type of linguistic rights, fer teasons discussed above.

4.6.1. Linguistic individual rights of Roma

The vast majority of European countries recognizgulistic rights to Roma on an individual
basis which is mostly related to the first categdgntified by Poggeschi. These are the cases
of Croatia, Czech Republic, Norway, Sweden, FinJaglovakia, Germany and the
Netherlands. Nonetheless, there is a group of cesnivhich can be barely attributed even to
this first category. This is the case of countdesising linguistic rights to Roma on such a
minimum level that they can be more precisely definas “tolerant” rather than as
“promotional”’. Specifically, these are the casesAdibania, Italy, Latvia, Lithuania and

Ukraine.

Croatia is characterized by a highly promotional legiglatin the field of linguistic rights

which, in terms of content, can be assimilatech® Hungarian legislation. However, in the

385 Bakker and Rokker, "The Political Status of thevRai Language in Europe,” 10-11.
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case of Roma the recognition of linguistic riglgsalmost totally ineffective. Indeed, Croatia
has recognized Roma as a “national minority” butew ratifying the ECRML, it has not
recognized Romanes as a minority language. A remginion on Croatia published by the
FCNM Advisory Committee does not mention the impdemation of any linguistic
provisions for Roma. At the same time, it presestsne concerns over the incessant
discrimination that Roma face also in the realneddication even after the conclusion of the

National Program for Ronm&?

Czech Republicis another country where, as in Croatia, thera idivide between the
recognition of linguistic rights to minorities gealy speaking and the implementation of
linguistic rights in the specific case of Roma.drech Republic, only Roma who have been
recognized as citizens of the State belong to éitegory of “national minority®*®” According

to Act 273/2001, national minorities are legallyided to a substantial set of linguistic rights

which is built mostly around an individual — pubtionension.

However, notwithstanding the fact that Czech Reipuths recognized Romanes also under
the ECRML, its implementation of linguistic righter Roma still appears rather weak
especially in the field of educatidf The importance of the respect/promotion of the
linguistic rights of Roma in education has beerhhignted both by the CoE Committee of
Ministers®® and the ECRML Committee of Expeft8.Another field where the Committee of

Experts has recommended a more intense use of Rsmathat of media.

386 Advisory Committee on the Framework Conventiontfoe protection of national minorities, Third Omini
on Croatia, adopted on ®®ay 2010, ACFC/OP/111(2010)005, 10.

37 As seen in section 2.2.2. in Czech Republic, “n&e@ma immigrants have been defined instead throgh
legal category of “ethnic minority”.

38 See the reference to the c@sel. and others vs. Czech Repulaicsection 4.4.

%89 Council of Europe Committee of Ministers, ResantiResCMN(2006)2 on the implementation of the
Framework Convention for the Protection of Natiohdihorities by the Czech Republic (Adopted by the
Committee of Ministers on i5Vlarch 2006 at the 988meeting of the Ministers' Deputies).

3% European Charter for Regional or Minority Langusg®econd periodical report presented to the Segret
General of the Council of Europe in accordance \itticle 15 of the Charter, Czech Republic, MIN-L&XPR
(2011) 4 submitted on fQuly 2011.
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In the case oNorway, Roma are also recognized as a “national mino@ty! Romanes is
recognized under the scope of the ECRML and atidhel of policy/focused actions. The
ECRML Committee of Experts has acknowledged thgpado of an Action Plan to improve
Romani conditions in Norway. At the level of lingtic rights, Romanes is still quite under-
promoted although, according to the Committee gddfts a scheme has been established for
primary and lower secondary schools for students wish to use Romanes as first language

through the cooperation of a Roma association, Rokualtura3*

In Sweden Roma are recognized as a “national minority” Rainanes is protected under the
framework of the ECRML. In the recent Language A00/2009, Romanes is explicitly
recognized as a “national minority language” (secf). However, although Section 8 of the
Act recognizes the protection and promotion oforal minority languages as a duty of the
State, it does not regulate the use of minoritygleges in detail. In practice, the use of
Romanes is mostly confined to the private spheteagh it is also sporadically broadcasted
in the media. According to the report of the Conteaitof Experts, the use of Romanes at the
educational level “remains generally unsatisfactagy a means of sustaining language

maintenance®%?

In Finland, Roma are also recognized as a “national minobty’Romanes is not recognized
under the scope of application of the ECRML. Un8ection 17 of the Constitution, Roma
are recognized at the same level of the Sami imdige group since they are entitled to the
“right to maintain and develop their own languagwl &ulture”. Language Act 423/2000
minimally mentions linguistic rights for Roma aslivélowever, the scope of this Act is that

of regulating the two official languages of Finlagieinnish and Swedish) rather than the

391 European Charter for Regional or Minority LangusgEifth periodical report presented to the Secyeta
General of the Council of Europe in accordance Witticle 15 of the Charter, Norway, MIN-LANG/PR (20)

1 submitted on '8 January 2012, 8.

392 European Charter for Regional or Minority Languag8weden presented in accordance with Article f15 o
the Charter, fourth Periodical Report submitted.dh September 2010, paragraph 114.
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whole minority realm. Consequently, the protectilat this legal source guarantees to Roma

linguistic rights appears only “marginal”.

Indeed, according to the second paragraph of se8floof the Act, the activity of reporting
on the application of the language legislation deesonly deal with Finnish and Swedish
“but also with at least Saami, Romani and sign lagg”. The report of Committee of
Experts clarifies that nowadays linguistic rightsRoma are promoted in Finland mainly at
the policy level. The current protection of Romameso precarious that according to the
Committee “if no active measures are taken for Roenani language, it will not be used

anymore in Finland within ten year¥®

In Slovakia, Roma are recognized as a “national minority” Rwinanes is recognized under
the country’s obligations for the ECRML. The Conhdibn opens to the possibility to use
other languages than the official one in dealinthvaiuthorities (Art.6.2.) by specifying that
their use “will be regulated by law”. Act 270/1988s originally opened the possibility to use

minority languages only to the media broadcastimdjta cultural events (paragraph 5).

In a successive Act (184/1999), Slovakia has furtlewed the use of minorities languages
in the public sphere from an individual perspective the relations with the public
administration. In the case of Roma, however, tteetre has so far shown that the use of
Romanes is even more limited than the scope oAthétself since it is mostly circumscribed
to the private sphere. Especially in the field dueation, the Committee of Experts has
advanced some concerns about the situation of Romanils who are suffering from

analogous cases of segregation as in Czech Reptblic

393 European Charter for Regional or Minority Langusdeourth monitoring cycle, A. Report of the Contaet
of Experts on the Charter, B. Recommendation ofGhenmittee of Ministers of the Council of Europe the
application of the Charter by the Finland, ECRMD12) 1 submitted 14March 2012.

3% European Charter for Regional or Minority Langusdeourth monitoring cycle, A. Report of the Conteet
of Experts on the Charter, B. Recommendation ofGhenmittee of Ministers of the Council of Europe the
application of the Charter by the Slovak RepulliERML (2009) 8 submitted ¥8\ovember 2009.
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Finally, the cases of Germany and the Netherlaadsbe identified as extreme examples of
the “norm-and-accommodation”. According to the axgition of Kymlicka and Patten, this
approach characterizes legal systems, where litiguights do not clearly ensue neither from
tolerant nor from promotional approaches, sincelével of linguistic recognition is really
minimum. 3%° In these legal systems, in fact, Romanes has tEmynized as a language
entitled to the guarantees enshrined in the ECRM&t, national legislations have not

provided concrete implementation to such a recaimit

In Germany, according to the last country report presentddrbethe ECRML, the lack of
national institutional bodies to protect and promtite Romani language can be attributed to
the fact that the two Romani groups living in GenpgRoma and Sinti) “have sometimes

very different ideas about how their ethnic groapd their history should be represent&§”.

Germany has justified before the Committee of Etgpef the ECRML the gaps emerging
from the different implementation of the ECRML pigiens at the Lander level, on the basis
of the lack of a shared codification of Romaneschhs still under development. Indeed,
according to this country there might be differemérpretations of the provisions ECRML in
accordance with the wishes of the speak&r®y and large, linguistic rights of Roma in
Germany are therefore promoted in different wayshe varioud.dnderand mostly at the

policy level. The use of Romanes does mostly inedhe private sphere.

In the Netherlands notwithstanding the formal recognition of Romanesler the ECRML
as a non-territorial language, any concrete prasnottd Roma linguistic rights has not been
provided at legal level. According to the CommittfeExperts, so far there has been any

“direct contact between central government and Rorganizations does exist” which could

3% W. Kymlicka and A. Patten, "Introduction. Langea@ights and Political Theory: Context, Issues and
Approaches," inLanguage Rights and Political Theoed. W. Kymlicka and A. Patten (Oxford/New York:
Oxford University Press, 2003), 27.

3% Fourth Report of the Federal Republic of Germangdcordance with Article 15 (1) of the Europeam@ér

for Regional or Minority Languages, 2010 § 00112.

%7 Ibid., 50001.
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provide some dialogical basis to foster the impletagon of linguistic rights for this social

group3%®

Finally, there is a last group of countries thatr@cognize Romani linguistic rights to an even
lower degree as they either did not ratify the EQRd they did not include Romanes under
the national scope of this treaty. These are tsescaf Albania, Italy, Latvia, Lithuania and
Ukraine. In Albania, notwithstanding the fact thRaima have been recognized as a “linguistic
minority”, the recognition of Romanes is almald factoinexistent both in the context of

education and in the context of media broadcastihg.

In Italy, as Chapter 2 has outlined, at the national IBagha have not been recognized as a
minority (yet). Instead, at the regional level sohmguistic recognition has been provided
especially in the legislation regulating the pererae in nomadic camps. Lombardia,
Piemonte, Toscana, Le Marche and the Autonomousiri®® of Trento have in fact
recognized linguistic rights to Roma at a very minin level’® Such a recognition has
articulated through a legal formulation which reteethe same racial biases enshrined in the
definition of this social group (Gypsies, nomads,)e In Latvia, Lithuania and Ukraine,
according to the national reports presented beafewe=CNM Advisory Committee, although

Roma are recognized as a “national minority” theogmition of Romanes stands merely at

the political level, in the lack of a “solid” leghhckground®

3% European Charter for Regional or Minority Langusgd-ourth periodical report presented to the Sagre
General of the Council of Europe in accordance wWitticle 15 of the Charter, Netherlands, MIN-LANGP
(2011) 5, submitted on {'5September 2011, § 70.

%9 Report submitted by Albania pursuant to Articl® Raragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR/III(200D1received on IbJanuary 2011.

4091t should be noted that the law of the AutonomBusvince of Trento does not formulate the linguistihts

of Roma in the context of nomadic camps as its g¢mecope is favoring the integration of the Romani
community living with the territorial area of therd®ince. The law which was enacted in 2009, aims at
surpassing the logic of the “nomadic camps” by fangthe coexistence of Romani community in thecabed
“micro-areas” i.e. in territorial parcels that gn@vided them under a general agreement with tbeifre.
“0lAdvisory Committee on the Framework Convention flee protection of national minorities, Opinion on
Latvia, adopted on "™ October 2008, ACFC/OP/I(2008)002, § 135.; Secoepd® submitted by Lithuania
pursuant to Article 25 Paragraph 1 of the Framew®@oavention for the Protection of National Mincegi
adopted on "8 November 2006 ACFC/SR/I1(2006)007; Third Repotbrsitted by Ukraine pursuant to Article
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4.6.2. Linguistic rights of Roma “in community with others”

In the cases of Romania, Austria, Serbia, Bosniex¢tpvina and Slovenia, linguistic rights
for Roma are articulated in a way that stands imben the collective and the individual
dimensions. In each of these cases, Roma are dedsénational minority” and Romanes is
recognized as a minority language under the ECRWithin these legal systems Roma
linguistic rights are formulated mostly throughearitorial perspective. While Austria does
not openly address linguistic rights through aniviitiial or a collective dimension, Serbia
and Bosnia and Herzegovina formulate linguistihitsgin terms of individual rights with a

collective opening.

In Romania, Roma are recognized as “national minority” ansbadRomanes is recognized
under the scope of the ECRML. The Constitutionpgeize minority linguistic rights at Arts.
6, 32 and 127.2. In particular, Art. 32.3 recogsiZéhe rights of belonging to national
minorities to learn their mother tongue, and thigiht to be educated in this language” and
leaves more specific regulation of this provisioritie ordinary legislation. Paragraph 5 of the
same article recognizes minorities the right taldsth educational institutions (including

private institutions) to conduct their didacticiaity also at their minority linguistic level.

Furthermore, Art.127.2 of the Constitution whichoyides each citizen belonging to a
national minority but not speaking or understandiRgmanian with “...the right to take

cognizance of all acts and files of the case, teakpbefore the Court and formulate
conclusions, through an interpreter...”. Accordingrit@rnational reports, the use Romanes in

Romania is mostly promoted at the policy level iriggthe territorial-administrative unit§?

25 Paragraph 1 of the Framework Convention foRtetection of National Minorities, ACFC/SR/111(20316,
received on ¥ May 2009.

92 European Parliament, "Measures to Promote theat®itu of Roma Eu Citizens in the European Union.
Country Reports," ed. Citizens' Rights and Conistinal Affairs Policy Department (Bruxelles : Euezm
Parliament, 2011), 32.
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This political promotion of the usage of Romanedudes,inter alia, education and cultural

initiatives 23

In Austria, the Ethnic Groups A& formulates linguistic rights through a “language
perspective”, as in the case of the ECRML. ArttdBinstance, openly refers to minority
languages and not to minority groups as it candael in the wording “the authorities and
public offices shall ensure that the language o&#mic group...”. In terms of content, the
Austrian legislation recognizes linguistic rightsterms of the rights to use “the language of
the respective linguistic group” especially theagref topography (Art.12) and relations with

public authorities (Arts. 13-14).

In the case of Roma, the recognition of Romanesutite ECRML has provided specific
linguistic rights to this social group but only hin the territorial area of Burgerland. As
emphasized, by a research report on Austria, Istgurights have been recognized not
indiscriminately to all Roma living in Austria btd the “Austrian Roma minority” i.e. to that

group holding a historical tie with the Austriamriery.*°

In particular, linguistic rights of Roma living BBurgenland have started to be enhanced when
the University of Graz launched the “Romany Prdjet#aling with the codification and
teaching of Burgenland Romanes, in 1993. The “RoarRapject” has been brought forward
by the association “[spi:K]” which focuses in peudliar in the areas of language, identity and

culture. As a result of this project, Romanes usrently taught (mostly through private

03 European Charter for Regional or Minority Langumgédnitial periodical report presented to the $eamy
General of the Council of Europe in accordance Witicle 15 of the Charter, Romania, MIN-LANG/PRO)ID)
11, submitted on 26 October 2010.

404 Federal Act adopted orf'Duly 1976 VolksgruppengeseB&GBI. [Federal Law Gazette] 396/1976.

495 egal Country Study: Austria ", iMimi Project: Practice of Minority Protection in @é&al Europe Legal-
Theoretical Part. (available at
http://www.eurac.edu/en/research/institutes/imi@uis/ProjectDetails.aspx?pid=4688).
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courses) both to pupils and to adults, it hasestiaid be used in some media programs (mostly

radio and tv) and it is also used in cultural ese@ncerning the Romani heritad®.

In Serbia, linguistic rights of Roma are protected underlthes on national minoritie®’ In
particular, the law guarantees “to all persons figilag to national minorities” the rights to
name (Art. 9), to the private use of mother tonffuit. 10), to education in mother tongue at
different pedagogic levels (Arts. 13-15) and to pemtial information” in the minority
language (Art.17). In the second report presentfdre the FCNM Advisory Committee,
Serbia highlighted the fact that Romanes has besed also at the judicial level from the
accused to present their defed®Although some positive improvements have recently
occurred with the approval of the National Stratégythe improvement of the Rights of
Roma (which presents some recommendation to enh&uwreani rights on a gender
dimension as well{® as pointed out by the Committee of Experts of ECRKhe overall

implementation of linguistic rights for Roma in 8ier needs to be further reinforced.

In Bosnia and Herzegovina the use of minority languages is regulated by LE2{2003
whereby Art. 12 recognizes “to each member of &nat minority” the free usage of his/her
minority language in the private as well as in pblic spheres. As in the case of Serbia, also
in Bosnia Herzegovina linguistic rights are formaththrough an individual perspective with
a collective opening. Art.13 specifies that minest are entitled to use their minority
languages within their minority groups and in nelas with public authorities, in local names

and topography.

%% European Charter for Regional or Minority Langusg€hird periodical report presented to the Seryeta
General of the Council of Europe in accordance Witlicle 15 of the Charter, Austria, submitted ifyJ2011.

“07 Law on Protection of Rights and Freedom of Natidvimorities, adopted on 27February 2002, Official
Gazette of FRY No. 11.

%8 Report submitted by Serbia pursuant to Article P&ragraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR/I1(2008)D received on%March 2008.

99 European Charter for Regional or Minority Langusg®econd periodical report presented to the Segret
General of the Council of Europe in accordance \itlicle 15 of the Charter, Serbia, MIN-LANG/PR (A1) 7
submitted on 28 September 2010.
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Although Bosnia Herzegovina has ratified the ECRNMlg Committee of Experts has so far
not received any country report from the Bosniawegomental authoritied® thus, it is
difficult to precisely assess the implementatiorswéh linguistic provisions for Roma on the
practical level. According to the Advisory Commétef the FCNM, Romanes is used in the
media (television and radio). However, at the lesfeéducation, the Committee emphasizes
once again, that the implementation of linguistights for Roma need to be further

fostered*!!

In Slovenig the protection of Romanes is formally recognimeder the ECRML and at Art.
65 of the Constitution which specifies “the statasd special rights of the Romany
community living in Slovenia shall be regulated lbw”. The Roma Community AE¥ thus
specifies this general constitutional provisiorotigh a “neutral formulation” which stands in
between the individual and the collective dimensioimdeed, exactly as the ECRML, the
linguistic provisions enshrined within the Sloveniaoma Act focus on the protection of the
language and not of the person or of the groupngahg to the linguistic minority. More

specifically, Arts. 4.3., 8 and 10.7. refer to pgretection of “Roma language and culture”.

4.6.3. Linguistic collective rights of Roma

In general, the recognition of linguistic rightsRoma is not very promotional in the overall
European panorama. Most of the countries recogmaeistic rights to Roma according to
the first category identified by Poggeschi. Thesantries, mostly emphasize the individual
rather than the collective dimension of rights, #mely recognize the use of Romanes mostly

on the private than on the public sphere.

1% According to the official website of the ECRML jhi/www.coe.int/t/dg4/education/minlang/Repprttie
first report was expected to be submitted by Bestéazegovina on January'2012. However, no report has
been submitted yet at 9®ay 2012.
411 Advisory Committee on the Framework Conventiontfa protection of national minorities, Second Ggin
on Bosnia and Herzegovina, adopted ofi &pril 2009, ACFC/OP/I1(2008)005, § 148 and § 183
*12The Roma Community Act of April 132007, no. 33/07.
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Conversely, in the cases of Macedonia, Montenegu tdungary there is instead a more
promotional opening towards the recognition of liisgic rights for Roma. This type of
recognition can be ascribed to the second categiemtified by Poggeschi which is

characterized by a collective/ public promotiorinfuistic rights.

In the case oMacedonia where Roma have been recognized as a constituditvenality of

the State, linguistic rights are highly promotedhisTcountry has neither signed nor ratified
the ECRML, since the scope of this internationatriiment follows outside its institutional
framework. As a consociative democracy, Macedoniargntees equal status — at ledest
jure — to every constitutive nationality. Therefone,this consociative framewarkninority
languages do not formally exist abstractobecause every language spoken by a constitutive
nationality can be raised to the status of offié@guage, under the territorial and numerical

requirements established by Art. 7.2 of the Comisit, which reads:

In the units of self-government where the majodafyinhabitants belong to a
nationality, in addition to the Macedonian language Cyrillic alphabet, their
language and alphabet are also in official use,nmanner determined by law.

According to the country report that Macedonia siitent to the Advisory Committee of the
FCNM, Romanes (and its alphabet) is currently kel tofficial language in Macedonia, after

Macedonian and Albanigt?®

Notwithstanding the highly promotional degree retimgd to Romanes in Macedonia,
linguistic rights for Roma have been formulates@trexclusively through an individualistic
perspective hinging on a personal principle. THéh famendment to the Constitution of
Macedonia specifies in fact, that linguistic riglat® guaranteed to “any citizen” (not to the

collectivity of citizens) and these rights find dipation in the local self-government units

13 See Report submitted by the “Former Yugoslav Répath Macedonia” pursuant to Article 25 Paragraph
of the Framework Convention for the Protection aftibinal Minorities ACFC/SR/II(2006)004received o081
June 2006, 35.
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“where at least 20% of the citizens speak an affidanguage different than the

Macedonian™!*

This means that linguistic rights are granted t® plopulation living within the local self-
government unit and not to the territorial area.this way, if changes in the numerical
composition of the population do occur, linguistights may vary accordingly. In other
words, the content of rights does not vary, rathergroup that can benefit of these rights may

vary provided it numerically represents 20 peradrtitizens in the local area concerned.

According to the Advisory Committee of the FCNMgethStrategy for the Roma in the
Republic of Macedonia” focuses the developmentinduistic policies especially in the
priority areas of education for pupils and adultsalhi pedagogical levels. A particular
attention has also been paid to the training of &anteachers on the use of Romanes in the
instruction proces$= While anlyzing some more recent data, the Commit@s found that
Romanes is currently taught as optional subjectirfathe cases of Bosniak and Vlach)
whereas other languages (namely Macedonian, Albamiad Serbian) are taught as

compulsory subjects®

In Montenegro, where Roma are recognized as an “ethnic mingriyt. 79 of the
Constitution specifies that the rights provided“moinority nations” and “other minority
national communities” can be exercised “individyadir collectively with others”. This
article, in particular, recognizes the rights te asdifferent language from the Montenegrin
one (and its related alphabet): in private, pubhd official use, in education, in names and

surnames and names of streets and settlementdlaswapographic signs.

“4 The Fifth Amendment to the Constitution of Maceidoradopted by the Assembly of the Republic of
Macedonia, on November 162001.

415 See Report submitted by the “Former Yugoslav Répath Macedonia” pursuant to Article 25 Paragraph
of the Framework Convention for the Protection aftibinal Minorities ACFC/SR/II(2006)004received 08"
June 2006, 35-36.

1% See Third Report submitted by the “Former YugosRapublic of Macedonia” pursuant to Article 25
Paragraph 1 of the Framework Convention for thetdetmn of National Minorities ACFC/SR/I111(2010)002
received on 11 March 2010, 32.
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In addition, the Montenegrin Law on Minoritfé4 further specifies the usage of minority
languages. In particular, Arts. 13-16 reinforce fimguistic dimension of the right to
education at all pedagogic levels where the teacimranother “minority national language”
can be fully delivered, under the condition tha¢ tteaching of the official language is
nonetheless guarante®d.It is interesting to highlight the fact that thaw provides the

opportunity to “pupils and students who do not bglto minorities [to] learn the language of

the minority they live with #*°

Although this provision might be read as a “mulliatal opening”, students asking to follow
the educational curricula in a minority languagee at risk of becoming somehow
“ghettoized” since this special linguistic curriauk meant to be taught in “special schools or
special classes in regular schools” (Art.13). According to the reports to the European
Committees (ECRML and FCNM), at the moment, Romaessns far from suffering this
risk. While the inclusion in the education systefirSerbian, Montenegrin, Bosniak/Bosnian
has already started since they are the most widadpianguages and they share common

421

roots,;”~ Romanes instead has not started to be used aduaatienal language yet. As the

Committee of Experts of the ECRML specifically hights

[Romanes] as a minority language is not taught asaher tongue in
education institutions, due to the fact that ih@d standardized and there is no
qualified teaching staff that could perform teaghim the Romani language. In
addition, according to the Statistical Office of Menegro - MONSTAT, based
on data from October 2008, the Roma population maké% of the
population of Montenegré

417 «“Law on Minorities and Freedoms” adopted on May" 12006, Official Gazzette of the Republic of
Montenegro 31/06.

“18 Art. 15 specifies that the curricula for the pwe®f education in a minority language should donsame
topics in the fields of history, arts, literatutgdition and culture of a minority.

9 Art. 13.

2% |n contrast with the ECtHR case law enucleated.t. and Others v. Czech Republic.

“21 Montenegrin, Bosniak/Bosnian have also been défase“cognate languages”. See Advisory Committee on
the Framework Convention for the protection of madl minorities, Opinion on Montenegro, Adopted 28
February 2008, ACFC/OP/1(2008)001, §2.

22 Eyropean Charter for Regional or Minority Langusg®econd periodical report presented to the Segret
General of the Council of Europe in accordance witticle 15 of the Charter, Montenegro, submitted

April 2011 MIN-LANG MIN-LANG/PR (2011) 2, 18.
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Some positive developments have been noticed byF@dM Committee in the field of

media, where Romanes has started to be used dipieciadio and televisiofi®

As in the case of Montenegro, Hungary as well races Roma as an “ethnic minority” and
Romanes under the scope of the ECRML. Althouglk sdknowledged that Romanes is no
longer spoken by the whole Romani population in dgarg, there seem to lack clear and
comprehensive data regarding the exact percenthgRoma still speaking Romanes.
According to some sources in fact, Romanes (or lBeiasstill spoken by the 50 percent of

424
a

Roma;“" whereas according to other sources, Romanedlisggiken approximately by a 25

percent of Rom&?°

As seen in chapter 1, iHungary the rights of minorities are guaranteed by Lawl%%8

which openly recognizes Romanes as a minority lagguunder Art.42. Law 77/1993
provides minorities with a strong set of linguistights which mostly hinges on the right to
education (Art.13 and Art.43). According to Art.,4Bildren belonging to a minority may be
educated in accordance with their parents or legardian “in their mother tongue,

‘biligually’ (in their mother tongue and in Hungan), or in Hungarian”.

It should be emphasized that Law 77/1993 formulatespecially linguistic rights — through
a collective perspective by referring to “minorfieand not to “persons belonging to
minorities”. At the same time, this collective pmestive presents specific “duties of the

State” with regard to the education of minoritiegeneral and of Roma in particular.

423 yet, the Committee has shown some concerns aheutdntent of the schedule which is focusing prilpar
on “subject-matter” shows (i.e. shows regarding titaelition, customs and culture of minorities). Smay
restrict the use of the language only to the caltdimension without opening its spectrum of usagea full
“mean of communication”.

Advisory Committee on the Framework Convention fbe protection of national minorities, Opinion on
Montenegro, Adopted on 28 February 2008, ACFC/QP08)001, §2.

424 Bakker and Rokker, "The Political Status of trenfani Language in Europe."

%5 Eyropean Charter for Regional or Minority LangumgEifth periodical report presented to the Secyeta
General of the Council of Europe in accordance Witticle 15 of the Charter, Hungary, MIN-LANG/PR(Q22)

4 submitted on'BMarch 2012, 42.
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With regard to the education of minorities, Art.2&pecifies “it is the duty of the State to
train native teachers to provide education in tloeher tongue or ‘bilingually’ to minorities”.
As regards the education of Roma, Art. 45.2 stidttasin order “to relieve the disadvantages
of the Gypsy minority in the field of education spe educational conditions may be
introduced”. In other words, the law identifies he State the “positive obligation” to
eliminate any kind of socio-economic barrier in @rdo foster minority and Romani

education.

Another innovative aspect, introduced by Law 778,9@lates to the possibility provided to

minorities to manage quasi-autonomously the edorcalystem. Art. 47 in fact clarifies that

A minority municipal government or a local minorisgelf-government may
assume control of an educational institution fromotaer authority only if it
can ensure the maintenance of the same standaedsicdtion...

As in the case of Macedonia, also the Hungariatesygprovides some room for minority

rights to be enjoyed also from a personal ratham from a mere territorial perspective.

In terms of content, the Hungarian Law on Minostgrovides other linguistic rights on the
public dimension such as: the right to choose it fiames in the minority languages
(Art.12), the right to use the minority languagettie course of civil or criminal proceedings
(Art. 51), the right to use the minority languagetlee level of the board of representatives of
a municipal government (Art. 52) and the right tartipate in education and cultural
activities in the mother-tongue (Art.13). In geregkdungary entitles everybody to “..freely
use his/her mother tongue wherever and whenevengéhes to do so” in the private as well

as in the public dimension, under the conditiorsvjgled by the State (Art.51).

In the case of Roma, Hungary has further strengttheait least on in its legislation, the set of
linguistic rights when the Hungarian Parliamenthauzed the Government the extension of

its undertakings under Article 2(2) of the Charterthe Romani languages (Romani and
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Beash) by virtue of Act XLIII of 2008?° These undertakings have extended, among others,
the use of mother tongues at different levels afcation, in the administration of justice, in

the public offices and in the media broadcast (@sfig in radio and television).

Despite the high promotional perspective entailgdHe Hungarian legislation on minority
rights in general and on linguistic rights in pewtar, the practical implementation of
linguistic rights has been challenged by the Conamibf Experts, especially in the case of
Roma. Also in this case, linguistic rights conndotéth the right to education (at all levels)
appear particularly under-implemented. Some pregeshowever, have been highlighted in

the realms of program broadcasting in Romanes ceslyein television??’

4.7. Critical remarks

The analysis developed in this chapter has revehidhroughout Europe, the recognition of
Roma linguistic rights generally appears very leditand unstructured. Linguistic studies
have shown that Roma linguistic rights canith@bstractoaddressed to the same linguistic
minority, yet neither at the European nor at natidevels a clear set of rights specifically
addressing the protection/promotion of “Roma aguistic minority” cannot be envisaged at

the moment.

At the European level, the very broad set of lisgairights identified at the international
level (which comprehends both territorial and nemitorial groups and both public and
private spheres), has been mostly interpreted feoterritorial perspective and through a
“weak” and “general” formulation of the public onedeed, at the CoE level, where minority

legal instruments have mostly developed, a subatampening to non-territorial languages

426 Eyropean Charter for Regional or Minority Langusigeourth periodical report presented to the Sagyet
General of the Council of Europe in accordance Witticle 15 of the Charter, Hungary, MIN-LANG/PRQ@9)
1 submitted on 2% January 2009, 31
427 European Charter for Regional or Minority LangusgEifth periodical report presented to the Secyeta
General of the Council of Europe in accordance Witticle 15 of the Charter, Hungary, MIN-LANG/PR(Q22)
4 submitted on'SMarch 2012.
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(and consequently to non-territorial groups) haanlggrovided, leadingnter alia, to the legal

recognition of Romanes as a non-territorial languag

Yet, such a recognition has shown to be quite “Wweakbe implemented at the domestic
level, since it has been devised in a legal imsémt which flexibly leaves Member States a
wide margin of implementation. This is true paraly with regard to the provisions which

have been more often applied to non-territoriableages (Part Il of the Treaty). On these
precarious foundations, the recognition of Romaguistic rights consequently appears to be

very low promoted as well.

At the end of chapter 2, a possible correspondéasebeen hypothesized while considering
the national legal definitions of “Roma” in paraligith the sets of rights recognized to this
social group. In particular, it has been argued tha legal definition “national minority”

offers a wider margin of protectiomis-a-vis other legal definitions (especially those of
“ethnic” and “linguistic” minority). In the case dinguistic rights, however, there does not
seem to exist any correspondence between the diggiaitions of Roma and the linguistic

rights provided. In other words, a stronger/wegkemotion of linguistic rights seems to be
an independent variable and not bound by the leggalgory identifying Roma at the domestic

level.

Indeed, not every State identifying Roma as a tmai minority” has “automatically”
recognized Romanes under the scope of applicaicheo ECRML*?® At the same time,
some States that have identified Roma by meanslefa definition other than “national

minority” have instead recognized Romanes undeE(BBML.**°

% This is the case of Finland, Latvia and Lithuaiacontrast, a number of States have recognizedaRas a
“national minority” and Romanes under the ECRML:sfia, Bosnia and Herzegovina, Germany, Norway,
Romania, Serbia, Slovakia and Sweden.

% These are the cases of Hungary, Montenegro anNetigerlands that have recognized Roma as an tethni
minority” and of Czech Republic and Slovenia thatvér recognized Roma as as a “national” and/or as an
“ethnic” minority. Seeinfra section 2.2.2.
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While looking at the recognition of linguistic rigghat the national level from the perspective
of the hierarchy of legal sources, there doessaetn to be either, any significant correlation
between the legal source and the level of promotitich can account for the different

degree of linguistic protectici® Moreover, not even the key to the reading propdsed

Piasere regarding the three “Gypsy Linguistic Eefép seems able to account for the
different recognition of linguistic rights to whidRoma have been entitled in relation to the
legal category defining them in each and every pe@o legal system. Against this very
incoherent framework, it is impossible to deduaned'general legal patterns” explaining the
different recognition of Roma linguistic rights @ite national level also in the light of the

diverse history of cohabitation within the diffeterational societies.

In the most promotional cases however, the anahassshown that the recognition of Roma
linguistic rights emphasizes more an individual/pte enjoyment rather than on a
collective/public enjoyment of rights (which can semmarized through the first doctrinal

categorization identified by Poggeschi).

However, also in these “promotional” cases, theegantrend in the implementation of
linguistic provisions for Roma, appears so undeetiged that this social group can barely be
attributed to the status of “linguistic minoritydarticularly with regard to the protection of its
linguistic rights in education field, as the regastibmitted before the Advisory Committee of
the FCNM and by the Committee of Experts of the BALRhave highlighted. As a result,
although the theoretical basis to found the redagniof Roma linguistic rights in terms of
linguistic minority, does not only appear intelleally fascinating but also scientifically

viable, the practical implementation of this ideams to be still very premature.

430 Countries identifying linguistic rights to Romathin their national constitutions are: Finland (Romre
identified as a national minority), Hungary (Rome adentified as ethnic minority), Macedonia (Rowmue
identified as constitutive nationality), Montenedi®oma are identified as ethnic minority), PolaRbiha are
identified as ethnic minority), Romania (Roma aderitified as a national minority) and Serbia (Roana
identified as national minority).

31 Seejnfra, section 2.2.
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In order for this idea to practically concretize,nmeore accurate recognition both at the
European and at the national levels of Roma etanéclinguistic identity of a non-territorial

group can possibly constitute the first “basic grdito root Roma linguistic rights. Once this
minimum legal recognition has been set, the reagown the recognition of “Roma as
linguistic minority” can effectively start to takgace at the level of legal recognition as well.
Such reasoning can follow the pathway proposeddgg®schi which foresees the articulation
of Roma linguistic rights on the third doctrinalassification. Within this classification,

linguistic rights are promoted in a way which stand between private/public dimensions

and in between public/private approaches.

Indeed, given the heterogeneity of European legalesns and the varied distribution of
Roma “Romanes-speaking”, the recognition of Romguistic rights at the European level
could articulate on just a minimum level of lingigsrecognition by foreseeing, for instance,
the recognition of Roma non-territorial linguistgroup and the parallel recognition of
linguistic protection/promotion of Romanes in soméblic areas (such as education and
media). Accordingly, “this minimum core of linguistprovisions” can subsequently be
translated at the domestic level on the basis @fnitional conception @thnosanddemos

underlying each legal system and on the basiseo€lims for linguistic recognition advance

by the different communities.

The practice has in fact shown that legal systdras liave been built on the ideaethnos
seem to be more likely to provide future recogmitio Romanes, since their political essence
has been formed around the same “cultural-lingtiistientity. Hence, at least onde jure
level, they are potentially more open to a morenptional recognition of the different

linguistic communities living within their territ@s**? On the contrary, legal systems that

*32To this regard, it can be noticed that recent#/@8/2012) in ltaly, one of the countries that bagn mostly
built around the idea athnosthere has been a proposal of amendment of theatifiying the ECRML in order
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have been built around the ideadeimosand which emphasize a “neutral” view of the citizen
seem more reluctant in recognizing diversity, ingral, and consequently linguistic diversity

in particular.

At the level of Romani linguistic claims, Germangncbe brought as a paradigmatic case
whereby notwithstanding the recognition of Romauneder the scope of the ECRML, the
parallel implementation of linguistic provisions &CRML affecting the promotion of
Romanes has not been achieved yet. On the one HRmmanes has still not been
comprehensively codified, on the other, its usagieé public/collective sphere has shown to
be not “forcibly” imposed by the State if Romaninmmunities (in the case of Germany,

Roma and Sinti communities) are not willing to abtsuch public recognition (yet).

to include Roma among the linguistic minoritiesagaized in Italy. Indeed, Italy has signed the EGRbt has
not ratified it treaty yet.
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Chapter 5

Economic and Social Rights

Summary: 5.1 Economic and social citizenship? 5-2. Economic and social rights at
international level. 5.2.1.Economic and social rights of Roma in internatignesprudence.
— 5.3. Economic and social rights at European level5.3.1.Council of Europe. —5.3.1.1.
Education. -5.3.1.2.Employment. -5.3.1.3.Health. — 5.3.1.4.Housing. -5.3.2. European
Union. — 5.4.Individual and collective economic and social rigght 5.5. Economic and social
rights at domestic level. 5.6. Reinforcing the enjoyment of economic and socights for

Roma at domestic level: European initiativess #. Critical remarks.

5.1. Economic and social citizenship?

In a Westphalian conception of State and natioe,rédguirement of citizenship was at the
foundation of any array of rights. In the curreeigdl and political frameworks, the
relationship between the “formal entitlement” am@ t'substantial enjoyment” of rights is
instead much more fluidly connected to the requéetrof citizenship, particularly in the
realm of economic and social rights. Indeed, “fdfneéizenship is no longer and not only a
necessary condition for “substantive” citizenshibSome democratic national systems have,
in fact, extended access to some economic andl sigtits to legally resident non-citizens as
well.*** Whereas other national systems have restricteth@substantial level, the access to
some economic and social rights to certain grodpstiaens which are nonetheless formally

entitled to the enjoyment of those rights, at |leaster the equality principle.

433 R. BrubakerCitizenship and Nationhood in France and in Germé@gmbridge Harvard University Press,
1992), 36-37. In T. Bottomore, "Citizenship ancci@bClass, Forty Years On " f@itizenship as Social Class
ed. T.H. Marshall (London: Pluto Press, 1992), 66.

“341n the most promotional cases to some rights ipaarly some economic and social rights, sucthasright
to health) can be extended to illegal resident ciimens as well. This extension of basic rightydoel the
citizenship requirement ensues from a natural quimme of human rights according to which a persooutd be
entitled to basic human rights, as a human beiogas a citizen of the State.
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The “flexible character” of economic and socialhtig is intrinsic to their own nature. In
doctrine, economic and social rights have in fagrbdefined as “programmatic rights®.in
this case, the State did not implement its letiis@aprerogative by refraining from any
unjustified intervention (negative obligation) rathby actively engaging to ensure the
implementation of these rights (positive obliga)idff Art.3.2 of the Italian Constitution
provides a forceful insight to clarify the “programatic’ meaning of economic and social

rights:

It is the duty of the republic to remove all ecomo@and social obstacles that,
by limiting the freedom and equality of citizensteyent full individual
development and the participation of all workerghia political, economic, and
social organization of the country.

In other words, the State should take any legisatadministrative, judicial or practical

measures necessary to ensure the implementatiies# rights to thgreatestextent*>” in a
way that enables citizens to access national ecionamd social context® in a non

discriminatory way (obligation to fulfil§*°

Accordingly, the effective implementation of ecoriorand social rights is more dependent
on the financial allocation of national resourcés-a-visother categories of rights. At the
same time, in case of violation, economic and $oigats are less justiciable than other sets
of rights which, for instance, imply a “negativeligation” from the Stateln abstracto
individuals can bring action before any nationairdgernational Court whenever any breach

of a “negative obligation” occurs (for instance aliminatory treatment in the employment

3% H.J. Steiner and P. Alstomternational Human Rights in Context: Law, PoktjdMorals(Oxford: Oxford
University Press, 2000), 275. Other categoriesigtits (especially civil and political rights) care linstead
guaranteed by means of a “negative obligation” Whiaquires the State to refrain from any intena@mthat can
potentially bring to their violation.

% geejnfra, section 2.1.1.

437 Economic and social rights should in fact be pesgively realized. As specified by Art. 2(1) of IBESCR
a State Party should ‘undertake steps individuatlgt through international assistance and co-operati to the
maximum of its available resources with a view ahiaving progressively the full realization of thights
recognized in the ... Covenant'.

institutions.
#39 On the non discrimination principle and the “oblign to fulfill” see,infra, section 1.5.
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field) but if governments do not engage at all @sifive actions even with regard to the most

excluded and discriminated groups, judicial acappears very difficult to be initiated.

Indeed, it is extremely hard to precisely determ8tate’s non-compliance to a “positive
obligation” which has brought to a violation of hamrights**® While, in theory, all citizens
are formally entitled to the full enjoyment of econic and social rights, in practice citizens
belonging to the most excluded social groups atecancretely benefiting from this set of
rights, in spite of their citizenship status. Tliespecially the case of Roma, whose overall
and widespread exclusion from the enjoyment ecoa@nd social rights in every European

State has been defined in literature, as “socimeatc trap™**

This “trap” has been represented through a (vigioysle that funds its roots on a limited (or
on a substantially inexistent) access to the rightducation. The insufficient level of

education produces lack of skills which in turnnigs about a high risk of unemployment, a
lack of income and a limited access to social test®. People living in this precarious socio-
economic dimension, easily fall in a condition ofligence which produces their social

exclusion. In order to survive, these socially exeld individuals start entering informal

40 According to Nowak: “It takes several factors tefide whether actual non-compliance with a positive
obligation to fulfill is no longer justifiable andherefore, constitutes a violation of the humahts in question.
These include amongst others: issues of stateitgrioolitical program, distribution of existing seurces),
issues of economic reasonableness (especially eggt-intensive rights such as the rights to a faal,
education, health, standards must be higher in indastrialized countries than in the poorest aitest see
articles 2(1) and 3 of CESCR), current social depelents (e.g. political or economic crises) measuie
progressive realization as well as the concretes faficthe individual case. These factors need tevdighed both

in advance to assess consequences of planned eedsopact assessment), as well as in retrospeictgdan
objective (ideally a judicial assessment), as vesl in retrospect during an objective (ideally aigiad)
monitoring and accountability procedure”. M. Nowaktroduction to the Human Rights Regirtieeiden:
Martinus Nijhoff Publishers, 2003), 50. On the otlh@nd, in cases where economic and social rigimsbe
justiciable, the judicial authority is invested wid wide margin of discretion as it has to inteesémthe “free
room” left by the legislator which normally implig®litical choices given the positive obligatiotrinsic to the
economic and social rights. See B. Pezziaidecisione sui diritti sociali. indagine sullarsttura costituzionale
dei diritti sociali (Milano : Giuffré Editore, 2001), 197.

4! Eyropean Parliament, "Measures to Promote theat®itu of Roma EU Citizens in the European Union.
Study," ed. Citizens' Rights and Constitutional aif§ Policy Department (Bruxelles : European Pawiat,
2011), 41. In the past instead, many European Statre completely disregarding the dimension oficsoc
cultural deprivation underlying the economic anctiab exclusion of Roma by focusing merely on the
dimensions of poverty and unemployment. S. BaldirConsiglio d'Europa e l'inclusione sociale &am e dei
viaggianti," inll Mosaico Rom. Specificita culturali e governaneriltilivello ed. S. Baldin and M. Zago
(FrancoAngeli: Milano, 2011), 162.
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activities which in turn make them increasingly manarginalized by local communities:
these individuals start in fact to be perceived“lasstile” precisely on the basis of the

informal activities that they perform.

The inter-related chain of circular causation eualtly ends where the “trap” begins: in the
limited access to the right of education. This ohaii economic and social exclusion is not
only continuously perpetuated but further exacethdf Indeed, the limited access to
economic and social rights reverberated on an ashrimited access to other sets of rights

given the relationship of indivisibility and intesdendency characterizing all human righits.

According to human rights theory, the developmenéanomic and social rights followed
after the evolution of civil and political right4? In other words, the formal entitlement to
civil and political rights was considered being five-requisite for the effective enjoyment of
economic and social rights. When considering tmeedision of “substantive citizenship” in
the current framework a countertendency seems angerthe enjoyment of economic and
social rights is increasingly becoming the pradtigeerequisite to fully access any other
category of rights. Indeed, citizens who are unabléully enjoy their social and economic
rights because there are constrained in the “seoomomic” trap cannot considered being

fully “State-members”.

5.2. Economic and social rights at international level
International law recognizes the wide spectrumaain@mic and social rights in a number of
legal instruments. The paramount treaty devotdtiégrotection and promotion of this set of

rights is the ICESCR. Economic and social rightsl fprotection, although incidentally, in

42 See also D. Ringold, M. O. Orenstein, and E. ke¥is, "Roma in an Expanding Europe. Breaking the
Poverty Cycle," (Washington, D.C. : World Bank 2D05
43 As established at points 4 and 5 of the 1993Viebealaration and Program of Action of the World
Conference on Human Rights. Seger alia, Nowak, Introduction to the Human Rights Regin28.
*44 More specifically, in legal theory economic andiabrights were identified as “third generatiorf’ rights
whereas civil and political rights were respectwalentified as “first” and “second” generations rights N.
Bobbio,L'eta dei diritti(Torino : Einaudi 2005).
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other international treaties as well, in particular the International Convention on the
Elimination of All Forms of Racial DiscriminationGERD), in the International Convention
on the Elimination of All Forms of Discrimination gainst Women (ICEDAW), in the
Convention on the Rights of the Child (CRC), in thmgernational Convention on the
Protection of the Rights of All Migrant Workers aMembers of Their Families (MWC), in
the International Labour Organization’s (ILO) Indigpus and Tribal Peoples Convention
(No. 169), and in the United Nations Educationatje8tific and Cultural Organization

(UNESCO) Convention on the Elimination of Discriration in Education.

Minorities are entitledin abstracto,to same economic and social rights of any otheplee
but in practice they may have particular diffice#tiin accessing these rights. Especially
provisions connected to the preservation of migoidentity do not often find substantial
implementation for minority groups (such as thentitp education), not only because they
require that States demonstrate an active involnérte implement these rights but also
because these social groups are more exposed dondmation based on ethnicity and

language.

In order to guarantee more effective access toetkesial groups that could potentially be
more excluded from the substantial enjoyment oiheadc and social rights, some treaties
have formulated these rights by explicitly addnegsininorities and indigenous peopfés.
The practice has shown that these social groupsfat&yparticular difficulties in accessing
economic and social rights especially in four maieas: education, employment, health and

housing.

* See,inter alia, Art. 30 CRC, Art. 27 ICCPR, CERD General Recomdation XXIIl on the Rights of
Indigenous Peoples, UN doc. CERD/C/51/Misc.13/Re®907; CERD General Recommendation XXVII on
Discrimination against Roma, UN doc. A/55/18, ankexX000. The scope and the application of econanit
social rights have further been specified in thenéal Comments of treaty bodies, in the rulingseafional
courts and in the opinions of regional commissions.
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As the “socio-economic trap” has revealed, edupatan in fact play either a “cohesive” or a
“divisive” role in regulating the existence of mnity groups within the mainstream society.
Especially in multicultural societies, educationase of the key medium through which
different (minority) cultures can be either anraltdd (by means of assimilationist educational
policies) or promoted (by means of multiculturaluedtional policies). The ways through
which such a right is effectively implemented aspteserve minority cultures very much

depends on the domestic level.

At the level of international human and minoritghis law, the right to education has been
firstly enshrined in the UDHR at Art.26. Soon aftér has been incorporated in several
binding international treaties, including the ICERAX. 5(e)(v); ICESCR (Arts. 13 and 14);
the ICEDAW (Art. 10) the CRC (28 and 29), and thdBEECO Convention on the Protection
and Promotion of the Diversity of Cultural Express (Art. 10). Although there are different
ways through which the right to education can fieffective implementation, at the
international law level some minimum core obligatidiave been identified with regard to the

right to education.

These obligations should be guaranteed to eveageniof the State, minorities included: free
access to public and educational institutions arafnams on a non-discriminatory basis,
primary education for all, adoption and implemeptatof a national educational strategy
which includes provision for secondary, higher daddamental education, free choice of
education without interference from the state ordttparties, subject to conformity with

minimum educational standarf§. As Wilson comments “the scope of education rights

extends beyond equal access to include the coatehteans of delivery of educatioff”.In

4 CESCR General Comment No,¥@ra. 57.

47 D. Wilson, "Education Rights," ifEconomic, Social and Cultural Rights: A Guide foinbtities and
Indigenous Peopleed. M.E. Salomon (available at www.minorityrightsualownload.php?id=50: Minority
Rights Group 200K 55.
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other words, the fact that the right to educatemagsured is not in itself sufficient: it requires

multicultural promotional policies for minorities effectively benefit of this principle.

In the realm of employment, international law reges the rights of the workers by means of
a twofold set of sources: the general protectidarefl by the United Nations system and the
standards adopted by the International Labour Qzgtian (ILO). As for the UN system, the
two International Covenants are the points of efee in setting binding principles. The
ICESCR provides for a set of rights which includes right to work (Art.6), the right to just
and favourable conditions of work (Art. 7), freedafassociation and the right to establish
and join trade unions (Art.8), the right to soaakurity (Art. 9), the right related to family
(Art.10)**® and the rights related to technical and vocatidraihing (Art.13). The ICCPR

offers instead a protection especially with regarttade unions rights (Art.22).

The ILO offers instead some more specific laboandards focused on minority rights and
indigenous people righté® Particularly the Discrimination (Employment and cDpation)
Convention, 1958 (No. 111) and its accompanyingoRenendation No. 111 are the main
general ILO instruments targeting minority labaghtis, whose implementation is monitored
by the ILO’s main supervisory body: the CommittdeExperts on the basis of periodical
reports submitted by States Parties. Other ILOrunsénts can offer an incidental protection
to minority rights as they specifically target atloategories of workers (such as indigenous

people?® migrant workerd>* and child labdl?).*>?

48 |ncluding the protection of working mothers andyention of exploitation of children.

“49 The rights provided by the ILO’s legal frameworkindigenous peoples is more extensively discussed

chapter 8.

40 5ee the ILO’s Indigenous and Tribal Peoples Corioar{fiNo. 169).

! gee especially the ILO Migration for Employmentn@ention (Revised), 1949 (No. 97) and the ILO
Migrant Workers (Supplementary Provisions) Convamtil975 (No. 143)

*52The ILO Minimum Age Convention, 1973 (No. 138) a¢hd Worst Forms of Child Labour Convention, 1999
(No. 182), provide for the elimination of child kalr in respect tall persons. Additionally, recommendation
No. 146, paragraph 2(c), provides that policies floe elimination of child labour should include the
development and progressive extension of socialrgg@nd family welfare measures.
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In the realm of health, the core provision is A2t.df the ICESCR which requires States
Parties to promote the highest attainable standhtaalth. On this legal formulation, other
definitional approaches have built such as thosghrémed within Art.24 of the CRC,

CEDAW (Art.12), ICERD (Art.5 (e) (iv)), ILO’s Indignous and Tribal Peoples Convention
(No. 169) (Art. 25). In General Comment No.14 of tBESCR has clarified some minimum

obligations that the States should assure wheremghting the right to health.

Of particular importance for minorities and indigeis people are the minimum obligations
referred to the accessibility to the right to healGeneral Comment No. 14 of the CESCR
interprets the notion of “health accessibility” eluding: the right to seek, receive and
impart information and ideas concerning healthass{d) so that health facilities, goods and
services are accessible to all in law and in fagir(cluding the economic accessibility (c) and

the overall accessibility also in suburbs area sascthe rural areas (b).

The CERD committee and the UN Special RapporteutherRight to Health monitor at the
international level the substantial enjoyment & tight to accessibility to the right to health
by minority groups. According to Yamin, in the casfedisadvantaged populations, such as
minorities and indigenous peoples, the State beesonsibility not only for protecting and
promoting the minimum health standards identifigdtire CESCR but also for eliminating

early mortality and greater morbidity considerethge pressing question of social justfcé.

In the realm of housing, the international prowetspecifically hinges on two international
provisions: Art. 11 (1) of the ICESCR and Art. 149 of the CEDAW. Although the

international jurisprudence has considered thet tigihousing as strongly linked to the right

453 L. Swepston, "Labour Rights," iEconomic, Social and Cultural Rights: A Guide foinbtities and
Indigenous Peopleed. M.E. Salomon (available at www.minorityrightsualownload.php?id=50: Minority
Rights Group 2006

44 A.E. Yamin, "Health Rights," irEconomic, Social and Cultural Rights: A Guide foinbtities and
Indigenous Peopleed. M.E. Salomon (available at www.minorityrightsualownload.php?id=50: Minority
Rights Group 2005 41.
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to access land, since often there can be no atewémsising without access to land, nowhere

it has been explicitly stated that the former “amiédically” gives right to the latter.

Practically, the right to housing concretizes omasic obligation on the State to respect
people’s own housing and land resources (for im&tday not carrying arbitrary evictions) to
promote housing and (where explicitly recognizea)d rights, to protect against violations
by other non-state actors (such as landlords, piypgdevelopers and multinationals) to fulfill
the rights through public expenditure and reguiatid As in the case of health, the
international monitoring over the domestic comptrario the international standards in the

realm of housing is carried out mostly by the UNe@pl Rapporteur on Housing.

Notwithstanding this wide set of economic and dogghts in international law, Roma, as

already discussed, often do not have access te thgists. For this reason, international
advocacy groups have used — especially in the dastade —international monitoring

mechanisms in order to bring gross violations aneenic and social rights suffered by this
group before the international arena. At the moméoivever, the cases considered by
international human rights monitoring bodies mogtigus on the right to existence of this
social group andynly incidentallyon economic and social rights, given the extertiuohan

rights violations suffered by Roma.

5.2.1. Economic and social rights of Roma in international jurisprudence
A first set of cases was brought before the CERDnRQidtee. In Koptova v. Slovak

¢**° the applicant complained a breach of severallestiof the CERD which mostly

Republi
referred to acts of public discrimination againsbnid. Ms. Koptova, the applicant,

complained that these discriminatory acts mostigrfere,inter alia, with her rights to free

55|, Byrne, "Housing Rights," iEconomic, Social and Cultural Rights: A Guide fonbtities and Indigenous

Peoplesed. M.E. Salomon (available at www.minorityrightsglownload.php?id=50: Minority Rights Group
2005, 29.
45®Koptova v. Slovak Republf2000) CERD/C/57/D/13/1998.
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movement and residence. Nonetheless, in this case@ental breach of employment rights

can be foreseen since Ms. Koptova started to moeeiqely because at the end of 1989, the
agricultural cooperative where she was working edoand she consequently lost her job.
Indeed, insofar as her living quarters at the coaipe were linked to their employment, she

was compelled tdeave the cooperative. Upon departure, the autbsriilemolished the

stables which shiead occupied.

In the examination of the merits, the Committee dmt engage with the question of
employment (as it was not formally raised in thenptaint) but it nonetheless required the
State party to take the necessary measures toeetimirpractices restricting the freedom of
movement and the residence of Roma under its jatisd were fully and promptly

eliminated (such as the freedom of movement andearese is guaranteed under article 23 of

the Constitution of the Slovak Republic).

In L.R. et al. v. Slovak Republ{2003)**’ the applicants alleged the violation of some non
discrimination provisions within the CERD espegiallith regard to governmental authorities
and public institutions to act in conformity witheiir obligations. In this case, about 1.800
Roma live in the town of Dobsina in a very unhealdmvironment “with most dwellings
comprising thatched huts or houses made of cardkarast without drinking water, toilets or
drainage or sewage systems” (82.1). In 2002, tbal Imayor prepared a project aimed at

securing better life conditions for the Romani commity living in the town.

Soon after, the local inhabitants of the town filedoetition in order to stop the housing
project for Roma, considered being in the petitimadaptable citizens” (§82.2.). The highly
discriminatory content of the petition opened arsly domestic controversy which concluded
before the Constitutional Court. In its decisidme Court did not analyze whether the content

of the petition was “lawful”, rather it found th#te petition “lawful” in form as it stated that

*7L.R. et al v. Slovak Republ{i2003) CERD/C/66/D/31/2003.
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citizens have the right to petition, regardlessitefcontent. The Committee built on the
previousKoptovacase by stating that racial discrimination has oeclisince it amounted to
the impairment of the recognition or exercise onegual basis of the right to housing

protected by Art. 5 (c) CERD and by Art. 11 ICESER

Another complaint was brought before the CEDAW Catter in 2004 by a Hungarian
Romani woman who was sterilized without formallpyiding her informed consefit? The

Committee found a breach of Art.12 (non discrimiratin healthcare) and of Art.16.1(e)
(equality between men and women in accessing irdoom) of the CEDAW and request the

State to provide adequate compensation.

This first set of cases considered by internati¢mathan rights monitoring bodies constitutes
a strong ground to root more specific case-law conemic and social rights in the next
future. However, as emphasized at section 5.1.nao@ and social rights are by nature
“programmatic rights”, thus even when more spediiéwvelopments will occur the effective
application and the substantial implementationhi$ et of rights primarily relies on the
State’s active engagement. Thus, their implememtatill be always strictly connected to

the availability of financial resources and to th&cretion of the legislator.

5.3. Economic and social rights at European level

At the European level, economic and social rights mostly enclosed in the geo-legal
spheres of the CoE and the EU. Indeed, the mamddtee OSCE does not specifically deal

with economic and social rights. As already disedsshis organization was created on the

%8 Other cases claiming racial discrimination agaRema have been brought before the CERD Committee.
Lacko v. Slovak Republi¢1998) CERD/C/59/D/11/1998 anBurmic v. Serbia and Montenegr(2003)
CERD/C/68/D/29/2003. They were cases of racial rdisoation against involved which, however, did not
involve economic and social rights.

49 A.S. v. Hungary2004) CEDAW/C/36/D/4/2004.
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legacy of the CSCE and thus its mission mostly Ive®the promotion of human rights more

in a cultural-political perspective than in a “plyfeeconomic and social orf&°

At the level of the CoE, economic and social rigate enshrined in several statutory
instruments, although it is through the jurispruckenf the ECSR and the ECtHR that this set
of rights has been developed in relation to thelsed Roma. At the level of the EU instead,
economic and social rights represents one of thheliars on which the European integration
has been developing. Yet, the current legal frammkevacks specific provisions addressing
the economic and social rights of minorities in gah and of Roma in particular. In order to
foster the effective enjoyment of economic and aawghts for Romani communities, the EU
has recently developed a “Framework for Nationam@dntegration Strategies up to 2020”
which has required Member States to actively prematonomic and social measures to

better target the European Romani community.

5.3.1. Council of Europe
At the CoE level, the rights to education, emplogitnéealth and housing are protected and
promoted — to different degrees and extents — withe main CoE treaties: the ECHR, the

FCNM, the ECRML and the ESE! Especially in the last two decades, the legahitgtof

%0 Nonetheless, in some documents the OSCE refeorélieteconomic and social rights area, especiaily w
regard to the right to education and right to empient. In “the Hague Recommendations regarding the
education rights of national minorities, and Expltamy Note, 1996” (see in particular the Sectiodicated to
“The spirit of international instruments), in “thstanbul Summit Declaration” (see in particular 850d in
“Decision No. 4/03 Tolerance and Non-Discriminatigeee in particular § 10) the OSCE generally meferto
the right to education for minority groups. A sgiecieference to the need to improve the educdtofRoma in
Europe can instead be found in the “Document ofMiaastricht Ministerial Council, 2003, Annex to D&on
No. 3/03: Action Plan on Improving the SituationRdma and Sinti within the OSCE Area” (see in paitr §
85 and 86). The OSCE considered the right to enmpéoy in relation to minorities in “Explanatory Ndte The
Hague Recommendations Regarding the Education Rafritlational Minorities” (see in particular thecBen
dedicated to “Minority education in vocational sols3) and in “the Lund Recommendations on the Hifec
Participation of National Minorities, and ExplangtdNote, 1999” (see in particular the Section dethid to
Advisory and Consultative Bodies).

“*11n particular, the right of education is protectiedhe ECHR by Protocol 1 Art.2; in the FCNM atté\r6, 12,
13 and 14; in the ECRML at Art.8; in the ESC atsAit.1, 7.3., 10.1, 11.2 and 15.1. The right tolegmpent is
indirectly and partially protected by Art. 4 of tlECHR and Art.12 of the ECRML and it is insteadedity
protected by ESC at Part 1 Paragraphs 20, 24 aaah@at in Part 2 at Arts. 1, 2, 3 and 4. It i®aixidentally
protected by Arts. 6,7.2 and 8. The right to hemtprotected indirectly as a form of restrictionather rights in
the ECHR and in the ECRML respectively at Art.8.2,90.2 and 11.2 and at Art.11.2. The right to thefihds
instead direct protection by the ESC in Part 1aatBraphs 3 and 11, in Part Il at Arts.2.4, 3, 7.3, 11, 13, 19,
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the CoE has focused on Roma in order to furthengthen the enjoyment of this set of rights

for this social group as well in the areas of etinooaemployment, health and housing.

5.3.1.1. Education

In the realm of education, the Committee of Ministef the CoE has recently advocated in
Rec(2009)4he “unhindered access to mainstream educatiolhlavals” for Roma according

to the same criteria as the majority of the popore®® In 2010, in the CoE “Strasbourg
Declaration on Roma” Member States were also idvite“ensure effective and equal access
to the mainstream educational system, includingsph®ol education, for Roma children and
methods to secure attendance, including, for imgtamy making use of school assistance and

mediators™%3

Overall Europe, Romani children face several ditties with regard to the effective access
to education. The school drop-out rate for Romailg has in fact generally shown to be
disproportionately highvis-a-vis mainstream pupils. Indeed, Romani pupils are often
excluded from accessing formal schooling and theguently face segregation and other
forms of separation or substandard educationahgeraents. In some Romani communities
which still preserve patriarchal practices, theeascto education for Romani girls is even
more difficult to be guaranteed than the accessdiacation of boys, as girls leave school

earlier in order to get marriég*

23, in Part 5 at Arts. E and G. The right to hogdinds explicit recognition in the ESC in ParttlParagraph
31, in Part 2 at Arts. 15.3, 16, 23 (a), 30 (a) ahd

62 The Council of Europe Committee of Ministers Reagendation (2009)4 on the education of Roma and
Travellers in Europe. See also Recommendation N20R0) 4 of the Committee of Ministers to membeaitest

on the education of Roma/Gypsy children in Europe.

463 Council of Europe High Level Meeting on Roma, S@urg, 20 October 2010, “The Strasbourg Declamatio
on Roma”, CM(2010)133 final §33.

%4 T0 this regard, the Open Society Institute hadiplied a study with specific reference to the @fsRomania
where it has been highlighted “there is a gendgr igaaccess to formal education between Romani wome
(among whom, 23 percent has not received any foedatation) and Romani men (among whom, 15 percent
have not received any formal education). The gagroess to formal education is even more signifibatween
Romani women and women in the general populatidr23Apercent, the number of Romani women who have
not received any kind of formal education is almest times higher than among women in the general
population (4 percent)”. M. Surdu and L. Surdurd&lening the Agenda: The Status of Romani Women in
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In the last years, the ECtHR has ruled in threesasth regard to the right to effective access
to education for Romani pupilB.H .and Others v. Czech Repulifié Sampanis v. Greet8

4% D.H. and Othersis the leading case of the ECtHR jurisprudence

and Orsus v. Croati
recognizing for the first time, a violation of Atd in connection to Art.2 Protocol 1 of the
ECHR*®® The case involved 18 Romani pupils who were plaitedgpecial schools for

mentally disabled children, on the basis of theultssof psychological tests aimed at
measuring children’s intellectual capacity. Thessts were neither objective nor reliable, as
they were devised exclusively for Czech childrenhaut being standardized for Romani

children who consequently presented both culturad Anguistic disadvantagegis-a-vis

Czech pupils.

The applicants supported their claim by presenstagistical data which demonstrate that
56% of pupils attending “special schools” in thiy @f Ostrava were of Romani origin. From
the analysis of these data, it derived that a Roqmapil was proportionally likely to attend a
“special school” 27 times more than a non-Romapilp@The data presented in relation to the
city of Ostrava were further supported through oteeidies developed by international
organizations. These studies demonstrated that¥@stvas not an isolated case since the

same indicators were part of a more generalizediire

However, since the law that was disciplining thesteyn of “special schools” in Czech
Republic was not openly discriminating Romani psiph the basis of their ethnicity, the

Court built its reasoning on the concept of indirdiscrimination in order to effectively deal

Romania " (New York: Open Society Institute 2008jted in CoE,Human Rights of Roma and Travellers in
Europe(Strasbourg Council of Europe Publishing 2012),-32.

D .H. and Others v. Czech RepubMkpplication No. 57325/00, Chamber decision of 7 fiiaby 2006 Grand
Chamber decision of 13 November 2007. The caseahaady partly discussed in section 4.4. The dase
further recalled in section 6.3.2.1.

456 Sampanis v. Greecdpplication No. 32526/05, European Court of HunfRights, decision of 5 September
2008.

57 Orsus v. CroatiaApplication No. 15766/03, European Court of HunRights Chamber decision of 17 July
2008, Grand Chamber decision of 16 March 2010.

%8 A minimum discussion on this case was anticipateskction 4.4.
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with this case. Notwithstanding some previous pruslential attempts which were already in

line with this new jurisprudential directidfi’ in D.H. the Court held for the first time that a

breach of the non discrimination principle can weaen in cases where the law is not openly

discriminatory but its application amounts to aadigantage for a particular social group. In
W70

the Court’s wording “such a situation may amouwritindirect discrimination™,"” which does

not necessarily require a discrimination inteHt".

Building on these premises, the Court found that @zech practicele factoamounted to
racial segregation and indirect discrimination simcdetermined the existence of a double-
standard educational system: “ordinary” schoolsnf@instream pupils and separate special
schools for Romani pupils. Indeed, that differeheenveen the two systems was not based on
any objective and reasonable justification, thesfa fully amounted to deprivation of the
right to education, as the curriculum followed pesial schools was inferior and pupils in
special schools were unable to return to primahostor to obtain a secondary education

other than in a vocational training cenffe.

In Sampanisthe Court ruled once again on a case of schookgation by finding a violation
of Art.13 and Art.14 in connection with Art.2 Pretd 1 of the ECHR? In this case, Romani

pupils living in the area of Psari were put in @spl school built exclusively for them in the

49D, Strazzari, "C'® un giudice a Strasburgo! Lat€&uropea dei Diritti del’'Uomo e la tutela camtta
discriminazione degli appartenenti all’etnia Romin"Il Mosaico Rom. Specificita culturali e governance
multilivello ed. S. Baldin and M. Zago (FrancoAngeli : Milag611), 196.
4701t has been highlighted that the ECtHR restribis motion of “indirect discrimination” only to thescases
“concerning the employment or the provision of &&8” (such as the educational sphere) where itois
necessary “to prove any discriminatory intent om plart of the relevant authorities” (§194). Asamls to other
cases that are more strictly connected to othesameich as civil and political rights, the appiicaas instead to
%rlove the “discriminatory intent” of public authtieis as to support the “indirect discriminationdich.

§184.
472 According to the CourD.H. and Others§ 196: “a difference in treatment is discriminatafyit has no
objective and reasonable justification”, that isjtidoes not pursue a “legitimate aim” or if theie not a
“reasonable relationship of proportionality” betwetbe means employed and the aim sought to beseea(see,
among many other authoritidsarkos v. CyprugGC], no. 29515/95, § 29, ECHR 1999-I; agtkc and Others,
cited above, § 51). Where the difference in treatnie based on race, colour or ethnic origin, tb&om of
objective and reasonable justification must berpreted as strictly as possible”.
473 The doctrine has repeatedly identified a paraitelid in the jurisprudential recognition of discnivaied
school access for Romani pupils in Europe withdasePlessy v. Ferguson (189@hereby the US Supreme
Court proclaimed the famous principle “separatedujtal”. Seeinter alia, J. Devroye, "The Case of D.H. And
Others V. The Czech Republidyorthwestern Journal of International Human Rigkitso. 1 (2009).
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commune of Aspropyrgos. This special school wak buR007 after that the “special needs”
classes for Romani pupils, housed in an annexgarthin building, got mysteriously fired. In
the case of Aspropyrgos, Romani children were mobirpa separate school system as a result
of psychological tests, as in the case of CzechuBlep rather as a result of the explicit
unwillingness of the mainstream society to acchptrt in regular schools. In fact, firstly in
the year 2004/2005 Romani children were deniedetim®iment to regular school by two
school directors, and successively in the year 20®% Romani children (that after the
intervention of national authorities were eventyadichieving the formal enrolment to
schools) were denied access to regular schoolsobyRoma parents who were strongly

protesting against their access to school.

In its decision, the Court based upbrH. and Otherdy reaffirming once again that racial
discrimination takes place whenever the enjoymémt fondamental right is restricted on the
basis of the ethnic origins of a person. Moreourethis case, the Court considered the right
to education for minor pupils and especially fornimi pupils as a “primordial right”*
Indeed, by recalling its previous jurisprudence @wrt reaffirmed also in this occasion that
special consideration on Romani needs and lifestfleuld be paid in the light of the
widespread vulnerability suffered by this sociabgy, and in the light of the fact that
protection of minorities is not only considered aue in the interest of the minority group

per sebut also in the interest of the society as a wHdte.

In Orsus,the Court found a case of school segregation irat@dy finding a violation of

Art. 6.1 and Art. 14 in connection with Art.2 Protd 1 of the ECHR. In this case, school
segregation involved fourteen  Romani pupils of irimary schools of in Orehovica,
Podturen and Trnovec who, at times, were put irtigbelasses for Romani pupils and, at

times, were attending mixed classes. While theeSatleged that pupils of Romani origin

4148 72.
475§ 73
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were often grouped together because they usuallyndt speak Croatian, and thus more
exercise and repetitions were needed for them &ten#he subjects, the applicants claimed
instead that the “Roma-only” classes were providgirigwer educational level both in volume
(about 30 percent of class less) and in scope cadpa the officially prescribed curriculum.
For this reason, the applicants claimed that theson described was racially discriminating

and it was violating their right to education.

In its decision, the Court recalled the principliebalancing exercise between competing

interests that was already usedDirH. and Othersvhen trying to assess the best means to
address learning difficulties of children lackinmpficiency of the language of instructioff.

In analyzing the schooling arrangements for Rongaildren, the Court found out that these

arrangements were not sufficiently attended bygafeds ensuring sufficient regard to the

special needs of Roma. Moreover, the schools watewing non-transparent and unclear

criteria when placing Romani pupils in separatess#ga or when transferring them to mixed

classes.

In conclusion, although the Court recognized theviant efforts made by Croatian authorities
to ensure that Romani children received schoolih@glso found out that there was no

adequate safeguards in place which could be capalitee Court’s words,

of ensuring that a reasonable relationship of pridgaality between the means
used and the legitimate aim said to be pursuedashieved and maintained. It
follows that the placement of the applicants in Reonly classes at times
during their primary education had no objective embsonable justificatioH.’

Yet, according to the dissenting opinions, thisecstsould have been considered substantially
different fromD.H and Othersalthough dealing with school segregatitm particular, the
eight dissenting judges argued that the consideratn indirect discrimination against Roma

was not sufficiently supported. Whilig, abstractg such consideration can be proved without

4768180.
475 184.
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statistical data, in practice it needs to concyesbbw the adverse impact on the applicants. In
this case, the dissenting judges considered th@ectddiscrimination alleged by the
applicants unfounded since even when attendipgrate classes Romani pupils, in the
words of judges, did not “have impeded or underhitieeir prospects of further education.
All those who completed primary school have the es@mssibilities of reaping the benefits of

their education™’®

Additionally, the dissenting judges argued, on aergeneral level, that whenever the ECtHR
has been declaring that a certain margin of apatieai has to be left to the States, the Court
has been nonetheless attentive in not oversteptgingle. This was particularly the case (as
in Orsug, where a large number of judges in the Court haymessed their support for the
approach promoted by the Croatian ConstitutionalrCdtherwise, the risk would be that
both the respondent State, or any other State partiyge Convention faced with schooling
problems in relation to minority groups, would bat effectively able to follow the present
judgment. According to the dissenting argumentatibis kind of decisions which “collapse”
with Constitutional Court’s tendency, risk insteadproduce the counter-effect of depriving

the Court’s decision of any concrete effé€t.

The controversial judicial positions on this casbeds some light on an issue which is
intrinsic to the development of the concept of fiedt discrimination” in the ECtHR
jurisprudence: how the alleged discrimination sddag proved by the applicant. InH. and
Othersthe Court, in fact, stated that in those cases@wing the provision of services, the
principle of “reverse burden of proof” should bepkgd in order to prove the alleged indirect
discrimination. Yet, both in the ECtHR first jurisglence on “indirect discrimination” and on

the more “matured” British and American jurisprutieh experiences, the evaluation of

78 § 11 Joint partly dissenting opinion of Judgesghiert, Vaji, Kovler, Gyulumyan, Jaeger, Myjer, Berro-
Lefévre and Vuini¢.
4798 19,ibidem.
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statistical evidence aimed at proving the indiistrimination appears quite probleméfit.
While in D.H. and Othersand in Sampanis the Court holds that statistical data can be
considered as relevant to prove “indirect discration” if the impact of the alleged
disproportionate measures is higher of 50 peraemélation to the affected group, @rsus
the Court controversially holds “indirect discrimtion may be proved without statistical

evidence”8!

The jurisprudential developments of the ECtHR hsewn an emerging legal trend which
addresses the rights not only of the individual blso of the social group of belonging
through the concept of indirect discrimination @asdinforce the equality principle. However,
this jurisprudence should further develop to bdigehtly strong to sort “concrete effects”

for Roma, particularly as the dissenting opinior©o$uss has hoped for.

5.3.1.2. Employment

As anticipated in the first section of this chaptee partial or (inexistent) access to the right
to education for the majority of Roma makes thetth ifathe circular causation chain of

deprivation called “socio-economic trap” whose direonsequence is the lack of skills to
successfully access the labor market. As a consequef under-education and high
discrimination, Roma have often managed to findnforof employment at the margins of

economy.

However in the employment area, the CoE has sondérdeveloped any jurisprudence
specifically addressing the needs of Roma from lastito perspective. According tonter
alia, the Advisory Committee on the FCNM, some coestrhave made some efforts to

improve the access of Roma to the labor market ithereincreasing their professional

480 Strazzari, "C'¢ un giudice a Strasburgo! La Cdfteopea dei diritti dell'uomo e la tutela contro la
discriminazione degli appartenenti all'etnia Rorh98.

“81 «In this connection the Court notes that the measi placingchildren in separate classes on the basis of
their insufficient command of the Croatian languagges applied only in respect of Roma children inesal
schools in Medimurje County, including the two paim schools attended by the applicants in the ptesese.
Thus, the measure in question clearly represediffesence in treatment”. § 153.
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gualifications and competitiveness or by attractana to self-employed projects, or finally
by trying to reduce their social exclusifi.Yet, a long-term commitment devised from a
holistic perspective with the aim of reinforcingocdination among national, regional and
local organizations in anti-discrimination perspextseems far from being achieved in line
with principles already enshrined in Rec(2001)1 At economic and employment situation

of Roma/ Gypsy and Travellers in Eurda.

5.3.1.3. Health

Throughout Europe, the overall life-expectancy adnfd is much shorter than other
individuals. This derives not only from the infamiortality rate but also from the general
factors precluding Roma from the effective acceshdalthcaré®* Additionally, the overall
enjoyment of the right to health is seriously jemizeed by the living conditions of the
majority of Roma who are often settled in slums mehthey experience very precarious

hygienic condition§®

Indeed, in the CoE Recommendation Rec(2006)10 tterb&ccess to health care for Roma
and Travellers in Europe, Member States have beguestedinter alia, that Roma living in
their countries are ensured equal access to hesikvell as adequate guarantees and resources
to guarantee the proper implementation of thedaegidgStates have been further requested to
pay special attention to the vulnerable groups ainen (especially with regard to sexual and
reproductive health) and children (especially welgard to postnatal care) and to train their

medical staff to Romani culture and Romani peculzeds'®®

82 CoE,Human Rights of Roma and Travellers in Eura#4-65.

“83 Council of Europe, Committee of Ministers, Recomuteion Rec(2001)1®n improving the economic and
employment situatiomf Roma/Gypsies and Travellers in Europe

“84 Ringold, Orenstein, and Wilkens, "Roma in an Exjiag Europe. Breaking the Poverty Cycle," 48.

85 F. Motta and S. Geraci, "L'accesso di Rom e Satdiritto e alla tutela della salute," ira condizione
giuridica di Rom e Sinti in Italiged. P. Bonetti, A. Simoni, and T. Vitale (MilanGiuffré Editore 2011).

#8 Council of Europe, Committee of Ministers, Recoemuiation Rec(2006)10 of the Committee of Ministers
member states on better access to health careofoaRnd Travellers in Europe.
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While the ECHR does not entitle individuals to aafic right to medical treatment, the ECS
entails instead an extensive set of rights pratgdiie health sphef&’ Although based upon
different premises, both the ECtHR and the ECSR @iti@e have highlighted the
persistence of the same legal gaps for the efieetnjoyment of economic and social rights of

Roma in the healthcare sphere, as already higklighy the CoE Rec(2006)10.

Even in the lack of a specific legal provision,weecently the ECtHR decided on three cases
which, inter alia, affected the protection of the right to healtlorenspecifically the protection
of reproduction rights in the Slovakia. These cat®sloped one of the “last frontiers” of the
ECtHR’s Roma rights jurisprudence on a path of Raights litigations that was already

started to be paved by the CEDAW Committee in #se4.S. v. Hungary®®

In V.C. v. Slovaki#® a Romani woman filed a complaint before the Caimte she was

sterilized in a public hospital immediately afteaving given birth to her second child. As a
result of her sterilization, the woman was ostradiby her community and dismissed by her
husband. The woman cited infertility as one of tbasons of her divorce. However, no full
and informed consent was given by the woman beftanglization since she claimed that she
signed a form without understanding that the precgas irreversible. In its decision, the

Court unanimously held that a violation of Art.3afrt.8 of the Convention occurred.

As for the violation of Art.3, the Court argued ttadthough there was no proof that the
medical staff concerned had intended to ill-treat M.C., they had acted with gross disregard

to her right to autonomy and choice as a patientelation to the violation of Art.8, the Court

“87 The right to health finds instead direct protettiny the ESC in Part 1 at Paragraphs 3(healthy ingrk
conditions) and 11 (right to enjoy the highestgildle standard of health), in Part Il at Arts.2td éliminate
risks in inherently dangerous or unhealthy occupe), 3 (right to safe and healthy working condisp 7.1
(minimum age to admission to employment as to aaoig harm to health), 7.5 (work prohibition for gnant
women), 11 (the right to protection of health), (68cial care facilities), 19 (The right of migrambrkers and
their families to protection and assistance), 28e(Tight of elderly persons to social protectiand indirectly
in Part 5 at Arts. E (non discrimination) and Gs{rietions).

88 See section 5.2.1.

489y C. v. SlovakiaApplication No. 18968/07, European Court of HuriRights, decision of 8 November 2011.

159



argued that the applicant’s sterilizatiaffected her reproductive health status and had
repercussions on various aspects of her privatefamdy life. However,in the light of the
ethnic origins of the womatie Court considerethat a violation of Art. 14 occurred as well.
Indeed, the Court considered only the interferemitie Art.8 as this issue affected one of Ms.
V.C.’s essential bodily functions and entailed numos adverse consequences for, in

particular, her private and family lifé°

In N.B. v. Slovaki®® a Romani woman was sterilized in a public hospétiér having
delivered her second child by caesarean sectiohowitinformed consent. Besides not
providing informed consent to the woman who wasangt that time, doctors also failed to
ask informed consent from their legal guardianseagired by the Slovak law. The Court
ruled, in the same way asVhC,, that both, Art. 3 and Art.8, had been violaded that there

was no need to separately consider a violationroflAl.

In I.G. and Others v. Slovaki¥ again three Slovak women of Roma origin, two ofowh
were minors at the relevant time, claimed that theyeinvoluntarily sterilized in 2000, 1999
and 2002 respectively in a public hospital durihddbirth via caesarean section. Building on
the previousV.C. and N.B. cases, the Court argued that sterilization as suaf not, in
accordance with generally recognised standardfg-adving medical intervention. Moreover,
the Court held that whenever sterilization wasiedrout without the informed consent of a
mentally competent adult, it was incompatible wilie requirement of respect for human

freedom and dignity. Following the same line ofs@ang as in previous cases\afC. and

*®n this case, the Court could not consider the ment of ethnic discrimination towards Ms. V.C. sirithe
materials before the Court indicate that the pcactf sterilisation of women without their priorfanmed
consent affected vulnerable individuals from vasi@thnic groups”. See § 177.

“91N.B. v. SlovakipApplication No. 29518/10, European Court of HumRights, decision of £2June 2012.
92| .G. and Others v. Slovaki@pplication No. 15966/04, European Court of HunRights, decision of 13
November 2012.
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N.B, the Court found a violation of Art.3 and a viabam of Art.8 with no need for

consideration of Art.14%

The first complaint brought before the ESC deadseiad with a breach of health rights in the

realm of national insurance legislation in Bulgafia ERRC v. Bulgaria*®*

the European
Roma Rights Centre (ERRE] precisely held that Bulgarian legal system of themisurance
breaches Art.11 and Art.13 taken alone or in cactjon with Art. E (the right to social and
medical assistance) of the European Social Chantee this legislation discriminates Roma
(together with other social groups) as it doesau®quately addresses the specific health risks
of the Romani communities. At the same time, ERR€yad discriminatory practices on the
part of health care practitioners against Roma kickvthe government did not actively
engage to put an end. In this case, the Committeed both breaches alleged by the

applicants funded and ruled against the Bulgar@aregiment both in relation to Art. 11 and

to Art. 13.

Yet, in its dissenting opinion, Judge Ciampi was agreeing on the majority opinion by
explaining, inter alia, that many Roma cannot exercise the right to stabsides health
insurance because they turn to be not “unable’eratiore or less consciously “unwilling” to
enter the security scheme. In particular, accordinthis dissenting opinion, in some cases
Roma are frequently not registered or have droppeidof the registers of unemployed
persons, while in other cases when they are eatitt social assistance — and therefore also
to health insurance — they have often failed tmstiapplications requesting health insurance

and have therefore also been excluded from heatirance (8 22).

938118,

49 ERRC v. BulgariaComplaint No. 46/2007, decision on the MeritsBBecember 2008.

9% The European Roma Rights Centre (ERRC) is anriatemal public interest law organisation workirg t
combat anti-Romani racism and human rights abudRoofia through strategic litigation, research anlicpo
development, advocacy and human rights educatieswsvw.errc.org
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In the second complainERRC v. Bulgari&® an alleged violation of Art.13.1. taken alone or
in conjunction with Art.E was claimed. The legaklzato settle the complaint was rooted on
the amendments brought to the Bulgarian Socialstasce Act which reduced the temporal
limit of social benefits of two-thirds (from 18 months). Following this reform, Bulgarian
Roma (and especially Romani Bulgarian women) waréiqularly exposed to deprivation of
social welfare support, as they were one of thetmamerous groups benefiting of social
assistance. The Committee unanimously held thaslatson of Art.13.1 had occurred and by
8 votes against 6 that it was not necessary to meamhether there has been a violation of

Article E.

The dissenting Judges Stangos and Berlogey inefgutiined that notwithstanding the fact
that, in this judgement, jurisprudential progresas hbeen made by considering the
disproportionate impact of an apparently neutrahsoee, such an impact should have been
considered discriminatory exclusively to unemploypdople (the beneficiaries of the

provisions of social assistance that have been éetgrand not on an ethnic ground.

5.3.1.4. Housing

Discrimination against Roma reflects in their dis@attaged access to adequate housing as
well.**” According to a recent report published by the Hindamental Rights Agency and
covering only EU Member States, in several coustresidential segregation of Roma often
appears as a widespread phenomenon and sometiraesasva result of deliberate State

policies?® This kind of discrimination may take several forrfrem the denial to access to

9% ERRC v. BulgariaComplaint No. 48/2008, decision on the Merit§' F&bruary 2009.
497 As the Fundamental Rights Agency of the EU cleastplains: “Segregated or insecure settlements mean
inadequate or interrupted access to schoolingydivin segregated sites means fewer opportunitibedo about
work or to use public transport to get to work, dhdre is evidence that having an address in aineRoma
area means that job applications are outright tejednadequate standards of housing lead to pealtthand
higher incidences of diseases, and segregatednsi#tas more difficult access to medical faciliti€here is also
evidence that segregation makes Roma and Travetiere susceptible to violent attacks”. FRA, "Hougsin
Conditions of Roma and Travellers in the Europeamohl. Comparative Report," (Luxembourg: Office for
ggﬁcial Publications of the European Communiti2809), 5.

Ibid.
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public and private rental housing on an equal faptvith others, to the unwillingness to sell
housing to Roma, to the preferential treatmentaf-Roma in the development of housing
infrastructure and to the systematic failure to alep infrastructure in Romani
communities™ In the worst cases, Roma live in encampments énsidoutside the towns

and in very precarious housing conditiGhs.

In recent years, at the CoE level, both the ECtHR the ECSR have focused on effective
implementation of the right to housing for Europd@mmani communities particularly with
regard to the dimensions of security of tenure fanced evictions. While (as in the case of
health) the ECHR does not enshrine any specifizipian related to the right to adequate
housing, the ECtHR has interpreted Art.8.1 (righteéspect for family and private life) as
guaranteeing the right to respect for the tradéiomay of life of a minority’®* In the first
decision that the ECtHR ever held on RorBackley v. United Kingdomi? the Court
considered the case to fall within its jurisdicti@asit concerned the applicant’s right to respect

for “home”.

In this case, the British authorities refused teedls. Buckley permanent permission to settle
with her children in a piece of land possessed &y fhat piece of land was part of six
neighbouring sites, all occupied by Roma. Permapenhission was given just to one spot,
while to the other five — Ms. Buckley’s spot incedl— the request for permanent permission
was denied. This denial provided the legal growrdstarting enforcement procedures against

permanent settlements.

9% CoE,Human Rights of Roma and Travellers in Eura28.

%% According to the 2009 FRA Report the most evideases are those of Bulgaria, Cyprus, Czech Republic
France, Greece, Hungary, Italy, Lithuania, Pold&uattugal, Romania, Slovakia, Slovenia and Spain.

%1 Chapman v. the United Kingdompplication No. 27238/95, European Court of Humadghis, decision of
18" January 2001, §71-74.

592 Byckley v. United Kingdonfypplication No. 20348/92, European Court of HumagH®s, decision of 25
September 1996, Reports of Judgments and Deci$@86-1V, no.16.
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In the applicant’s case, the Government refusedpthening permission on two grounds.
Firstly on the basis that adequate and sufficieotipions were provided elsewhere for Roma
(although according to the applicant, she could lmenefit of alternative accommodation
because of fights taking place in that area). Sélgompermission was denied because the
planned use of the land was deemed to detract faoohscape. Therefore, according to the
Government’s position, Art.8 could not find apptioa in this case, since Ms. Buckley was
not living in a legally established home. The Cdweld an opposite view in terms of scope of
application of Art.8 yet it found unnecessary taeide whether the case also concerned the
applicant’s private and family life. At the endgeti€ourt held, by six votes to three, that

United Kingdom did not violate Art.8%

In the following caseChapmanv. United Kingdont®* the reasoning of the Court built on
Buckleyby explicitly finding that measures affecting Rofhang in caravans did not affect
only the right to respect for their home in theroar sense, but also their ability as members
of ethnic minorities to live according to theirdityle®® It is interesting to note that, in
contrast toBuckley in Chapman the Court also entered the merits of the natiaouhority
interference by stating that any interference catweojustified in circumstances where there
are no alternative sites available and there isther way in which Roma can continue to lead
their traditional lifestyle. Moreover, according tthe reasoning of the Court, this
consideration shall be considered being applicaidée to Roma that have abandoned a
nomadic lifestyle in order to facilitaténter alia, the education of their children through a
more sedentary stance. In spite of these considesatin its final decision of this case the

Court did not find any breach of Art.8.

%3 Chapter 6 also discusses the c&espmarandBuckleymostly from the perspective of cultural rights.

%4 Chapman v. the United Kingdompplication No. 27238/95, European Court of Humadghis, decision of
18" January 2001.

% “Measures which affect the applicant’s stationiricher caravans have, therefore, a wider impact tmathe
right to respect for home. They also affect [thieility to maintain [the] identity as a Gypsy andl&ad [the]
private and family life in accordance with thatditaoon”. Chapman v. the United Kingdo&,73.
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However, the jurisprudential evolution brought ®gapmangoes further beyond the Court’s
decision. InChapmanthe Court in fact reaffirmed and clarified somexgal principles that
served as legal ground to further developing theedision of housing in the subsequent
Roma jurisprudence. InChapman,the ECtHR has established that the principle of
“interference according to the law” must not ony inderstood as formal legal basis for the
interference (for example a statutory discretidmi), that law which confers a broad discretion

must also give sufficient indication to the scopéhe discretior™®

Additionally, when the Court was assessing the pprtonality of the interference” with
Art.8 it recognizes both iBuckleyand inChapmanthat certain factors affects the width of
the margin of appreciation, in particular: (1) teture of the Convention rights in issue; (2)
the importance for the individual; (3) the natufdlee activities restricted and (4) the nature
of the aim by the restrictions. This means that wkietermining whether the State has
remained within its margin of appreciation, the HRt has also to consider that the
procedural safeguards available to the individualeafair and such as to afford due respect to

the interests safeguarded by Art’8.

In this case, the Court has also reaffirmed thacgle of “legitimate aim” according to
which the measures pursued by the government ierifcement of planning controls were
in the interest of the economic well being of theumtry and the preservation of the

environment and public health. In other words, éktent of the principle of “legitimate aim”

%% |n case the authority is in doubt as to whethpasicular power which it intends to exercise gisesficient
discretion to the scope of that discretion, it dt@sk itself whether the provision in questiorigatthe Malone
test according to which: “It would be contrary teetrule of the law for the legal discretion grantedthe
executive to be expressed in terms of an unfetteoseer. Consequently, the law must indicate thepsaf any
such discretion conferred on the competent authsréind the manner of its exercise with sufficielatrity,
having regard to the legitimate aim of the meaguiguestion, to give the individual adequate pridecagainst
arbitrary interference” itMalone v. the United Kingdom\pplication No. 8691/79, European Court of Human
Rights, decision of ® August 1984 § 68.

97 Chapman,§ 93-93 in M. Willers,Ensuring Access to Rights for Roma and Travell@® Role of the
European Court of Human Rights. A Handbook for LensyDefending Roma and TravellefStrasbourg :
Council of Europe 2009), 32. The general principdestified in relation to the national limitatiari the margin
of appreciation can possibly become a general iectn the (admissible) limitation of rights.
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was clarified as it has not been intended by therCo the words of the doctrine, as “merely
appeasing a vociferous or politically importantdbpopulation or group which is objecting to

the particular development®®

Finally, in Chapmanthe Court has recalled a key principle alreadyckraied inBuckley the
recognition of the vulnerable position of Roma asiaority which needs to be considered
especially while analyzing the relevant regulatplanning framework and while formulating
any specific decisions with regard to particulasesa To this regard, the Court clarified that
the peculiar needs of Roma and their differentstifie reflects on a positive obligation

imposed on States by Art.8 to facilitate the Ronveay of life>*°

Although in the subsequent cases decided immegiatedr Chapmanthe Court continued to
build its reasoning on analogous premise€laépmars,®*°in Connors v. United Kingdott
the Court adopted a new approach which built onstirae principles identified i@hapman
but in a key-to-the reading which considers a &rimargin of appreciation. According to the
Court, the margin of appreciation tends to be ‘oagr” where the right at stake is crucial to

the individual’s effective enjoyment of intimateykeghts.>*?

In this case, Mr. Connors complained that he seffea violation of Art.8 after he and his
family were evicted from a site as a result of teation of his license to occupy the site
where they were been living. After having expirdddmmestic remedies (judicial review

before the council), Mr. Connors filed a complaogfore the ECtHR. In its decision, the

% Ipid., 30.

%P pid., 33.

°19 See the caseBeard v. the United KingdanApplication No. 24882/94, European Court of HunRights
decision of 18 January 2001Coster v. the United Kingdormypplication No. 24876/94 European Court of
Human Rights decision of f8anuary 2001Lee v. the United KingdamApplication No. 25289/94 European
Court of Human Rights decision of U 8anuary 2001Jane Smithv. the United KingdomApplication No.
25154/94 European Court of Human Rights decisioa@fJanuary 2001. In these cases the Court's decision
built on homologous conclusions Ghapman’gno violation of Art.8).

L Connors v. the United Kingdopplication No.66746/01 European Court of HumagH® decision of 27
May 2004.

*12|pid., para 82.
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Court found a breach of Art. 8 by analyzing Mr. @ors’s complaint in the light of the
principles of “interference according to the lawjroportionality with the interference”,

“legitimate aim” and “positive obligation”.

In Connors the Court in fact established that the evictias\a serious interference with Art.
8 and it thus required weighty reasons of publterest (interference according to the law).
Yet, the Court was not persuaded that there wezar aleasons for evicting long-standing
occupants from Roma and Travellers sites. In othends, the power to evict without the
burden of giving reasons did not explicitly and woingly shown to respond to any specific
goal or to provide any particular benefit to mensbef Gypsy/Traveller community
(proportionality of the interference). Moreoverccarding to the Court, the reasons
underlying the legitimacy of the eviction shouldvlabeen examined by an independent
tribunal. Therefore, the eviction could not be ifiesi on the basis of a “pressing social need”
or be said to be proportionate to the legitimata @ursued (legitimate aim). Finally, in
Connorsthe Court recognized that the State violated atipesobligation to facilitate the

lifestyle of Roma.

In Yordanova and Others v. Bulgatta governmental authorities had planned to evict a
Romani community illegally living in the settlemeunit Batalova Vodenitsa, a municipal area
of Sofia. Yet, the removal order — although stillforce and enforceable — was temporarily
suspended, as a consequence of negotiations betyeamnmental authorities and civil
society in order to find an alternative housinguoh for Roma. Thus, the Court held that

enforcing the removal order would have been a timteof Art. 8.

Indeed, in its reasoning, the Court clarified itsition by building,nter alia on theConnors

case: while it was legitimate for authorities to seekrégain possession of land from persons

*13 Yordanova and Others v. Bulgar#spplication No. 25446/06 European Court of Humagh® decision of
24" September 2012.
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who did not have a right to occupyif. the fact that the applicants and their familied ha
lived for many years in the makeshift houses theytheir ancestors built on State or
municipal land in Batalova Vodenitsa, made consitier applicants’ houses in Batalova

Vodenitsa as their “homes” within the meaning of. &

Hence, as the casBsickleyandChapmanthe Court considered in its legal analysis whether,
the governmental decision-making process of evigtiwas fair and such as to afford due
respect to the interests safeguarded to the ingibidy Art. 8. Since national authorities, in
their decisions ordering and upholding the applisareviction, did not provide any
explanation or put forward any arguments demonsgahat the applicant’s eviction was
necessary, the Court concluded that the Stateisntege interest in being able to control its

property came second to the applicant’s right speet for his home.

It is interesting to note that in its last jurispemnce also the ECSR stated that access to the
right of (adequate) housing should be understootbiims of States’ positive obligatigth
Nonetheless, in contrast to the ECHR, the monigpantivity of the ECSR has built on a

wider set of rights specifically dealing with thight to housing*®

The first complaints were filed by the ERRC andeviermulated mostly in terms of negative
obligations from the State Party to the ECSR to dmtriminate Roma in their effective
enjoyment of the right to housings-a-visother citizens. In particular, IBRRC v. Greecé’

the ERRC complained before the Committee that 2ét(the right of the family to social,

148111,

*1> Although building on different legal basis anchaligh the later monitoring activity of the ECSR slomt
make any direct reference to the earlier jurispnggeof the ECtHR, it seems very improbable thahhbe
ECSR and the ECtHR produce their decisions witheing respectively aware of judicial opinion andetaw
of each other.

*1® The right to housing finds explicit recognitiontime ESC in Part 1 at Paragraph 31 (right to h@y)sin Part
2 at Arts. 15.3 (The right of persons with disdla to independence, social integration and ppdion in the
life of the community), 16 (The right of the family social, legal and economic protection), 23(Tdje right of
elderly persons to social protection), 30 (a) (Tigat to protection against poverty and social egitn through
effective access to housing) and 31(The right teshnm).

S"ERRC v. GreegeComplaint No. 15/2003, decision on the MerffstBcember 2004.
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legal and economic protection) was breached idighe of the fact that Roma are effectively
denied a right to housing botte jurein that the legislation discriminates against Rama
housing matters ande factoin that Roma are often subjected to force evisti@s a
consequence of the high degree of discriminatiaireg them. The Committee found Greece
in breach of the abovementioned provision. A samitomplaint was filed IrERRC v.
Bulgaria®'® where the Committee found a violation of Art.1&em into conjunction with

Art.E.

In ERRC v. Italy*® a breach of Art.31 together with Art. E (non distnation) in relation to
the effective enjoyment of the right to housingRgma, in Italy, (the right to housing) was
filed. In particular, the ERRC claimed before th&8REthat in Italy Roma have no access to
accommodation other than camping sites where tlieyri conditions of segregation. Also in
this case, in its final decision, the Committeeerees the complaint of the applicant by
finding unanimously that the insufficiency and thadequacy of camping sites constitute a
violation of Article 318 of the European Social @ea taken together with Article E; forced
eviction and other sanctions constitute a violatafnArticle 31.2 of the European Social
Charter taken together with Article E; lack of pamant dwellings constitutes a violation of

Articles 3181 and 3183 of the European Social @nastken together with Article E.

It is only since 2008, through the cdSRRC v. Franc&® that the right to (adequate) housing
was started to be formulated by the applicant aisterms of positive obligation from the
State, in particular as a failure from the Stateaie the necessary steps to improve the living
conditions of Romani migrants from other Statedi®amwhich was in breach of Art.19.4 (c).
The Committee, however, did not find any breactdf 19.4 (c) in this case but only for

Arts. 16, 30 and 31 which were complained by thgliagnt together with Art. 19.4 (c) (the

18 ERRC v. BulgariaComplaint No. 31/2005, decision on the Meritd Tictober 2006.
SI9ERRC v. Italy Complaint No. 27/2004, decision on the MerftsDecember 2005.
50 ERRC v. FranceComplaint No. 51/2008, Decision on the Meritd Tctober 2009.
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right of migrant workers and their families to pration and assistance). Yet, ERRC v. France
set the legal ground for the Committee to consalso, but not exclusiveR?* a breach of
Art. 19 in the following casesCOHRE v. Italy’*COHRE v. Franc®® and European Roma

and Travellers Forum v. Francé?

More recently, inlnternational Federation of Human Rights (FIDH) Belgiunt® the

Committee unanimously decided that the failureftectively enjoy the right to housing as a
result of,inter alia, eviction procedures against Roma who are unlawfsditled on land

because they have been unable to find a place @uttworized site, constitutes a breach of
Art. E read in conjunction with Art. 30. IndeedgetiCommittee has regarded the right to
housing as strongly related to the sphere of ddiaticin on which access to several important
rights and services (in particular social allowa)cdepends. Thus, the lack of coordinated
housing policies as regards to Roma communitiesrberates on their overall condition of

poverty and social exclusion.

The activity of both the ECtHR and of the ECSR imaseasingly provided some legal ground

to set at the level of the CoE non discriminatitandards to ensure the access to the right to

*2LERRC v. PortugalComplaint No. 61/2010, Decision on the Merit§'30ne 2011, In this case the Committee
found in fact only violation of Arts. 16, 30 and.31

S22COHRE v. Italy Complaint No. 58/2009, Decision on the Meritd'2Bine 2010. In particular in this case the
Committee found a breach of Art. 19 paragraphsafh@®8 (besides Arts 31.1, 31.2, 31.3, 30 and 16).
*ZCOHREV. France Complaint No. 63/2010, Decision on the MeritsJ28e 2011. In particular in this case the
Committee found violations of Arts. E in conjurmctiwith Arts 31.2 and 19.8.

%24 European Roma and Travellers Forum v. FranG@®mplaint No. 64/2011, Decision on the Merits"24
January 2012. In particular in this case the Cotemifound violations of Arts. E in conjunction kifrticles
19.8, 30, 31.1, 2, and 3.

% |nternational Federation of Human Rights (FIDK) Belgium, Complaint No. 62/2010, Decision on the
Merits 2T March 2012. In this case the Committee found alboeach of Art. E read in conjunction with Art.16
because of the lack of sites for Roma and the 'Statadequate efforts to rectify the problem; bessaof the
failure to take sufficient account of the specifizcumstances of Roma families when drawing up and
implementing planning legislation; because of tiheasion of Roma families with regard to their dioo from
sites on which they have settled illegally and @ning the situation of Roma with regard to doratibn.
FIDH is an International umbrella organization gathg 164 organization working in the human rigfietd.
See www.fidh.org
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housing for Roma as required by the recommendatibtize CoE Committee of Ministers in

relation to the housing conditions of Roma in gafi€tand in encampments in particufaf.

However, further activity is necessary to put effeddy into practice a general framework of
housing policies, especially to guarantee: thecéffe enjoyment of the right of people to
pursue sedentary or nomadic lifestyles, accordmgheir own free choice by making
available necessary conditions in order realize tight; the guarantee of equal access to
adequate housing for Roma through appropriate cov@apolicies, particularly in the area of
affordable housing and service delivery and thesibtes deterrence of ghettos-creation by
prohibiting regional, or local policies or initisés aimed at ensuring that Roma settle or
resettle in inappropriate sites and hazardous aseashat they would no longer lived

segregated from the majority of the soci&f.

5.3.2. European Union

Within the EU geo-legal sphere, the definition dhd implementation of European policies
and activities are undertaken as to promote a leghl of employment, the guarantee of
adequate social protection, the fight against $oex&lusion, a high level of education,
training and protection of human healtAThe protection of economic and social rights i th
EU geo-legal sphere predominantly hinges on threee dDirectives: EU Freedom of

Movement Directive®® EU Racial Equality Directivd" and EU Employment Directiv&?

Under these three directives, the promotion of ento and social rights is mostly rooted in a

non discrimination perspective which entails a tiegaobligation to protect the areas of

%26 Council of Europe, Committee of Ministers, Recomuition Rec(2005)4 of the Committee of Ministers to
member states on improving the housing conditafifi@oma and Travellers in Europe.

*27 Council of Europe, Committee of Ministers, Recomuetion Rec(2004)14f the Committee of Ministers to
member state®n the movement and encampment of Travellers iofgur

°% Council of Europe, Committee of Ministers,Recomugion (2005)4 of the Committee of Ministers to
member states on improving the housing conditidridooma and Travellers in Europe.

%9 gee Art. 9 of the Lisbon Treaty.

30 The Freedom of Movement Directive (2004/38/EC).

*31 The Racial Equality Directive (2000/43/EC).

*32The Employment Framework Directive (2000/78/EC).
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employment, welfare systems and access to supplygamids and servicéd® Non
discrimination provisions referring to the areaeofiployment are enshrined in each against
three European directives. The ECJ has extendegdrttection of non discrimination in the
area of employment as including: access to emplayneenditions of employment including
dismissals and pay, access to vocational guidamck pay, working and employment

organizations>*

In the area of access to welfare and forms of §seieurity only the Race Equality Directive
provides some forms of protection which can be wstded to be also complemented by the
Gender Social Security DirectiVé> Yet, the exact meaning of “social protection” ahe
precise legal area of protection appear uncletroagh both the Explanatory Memorandum
of the Commission’s proposal for the Racial Eqydlirective, as well as the wording of the
Directive itself does imply that this should be arstood as wider than that of “social

security”.

Accordingly, it seems that the areas of applicavbrthe Racial Equality Directive overlap
with each other so that for instance the scopb@ptotection from discrimination in the field

of healthcare can both include the access to pgulghiovided healthcare and to insurance

3 This approach is also recalled at Art.10 of thebbh Treaty: “In defining and implementing its p@s and
activities, the Union shall aim to combat discriation based on sex, racial or ethnic origin, religor belief,
disability, age or sexual orientation.”

%34 As regards to the dimension of “access to empéiin Meyers v. Adjudication Office{Case C-116/94
[1995] ECR 1-2131, 18 July 1995), the ECJ held that access to employmewérs ‘not only the conditions
obtaining before an employment relationships comesbeing’, but also all those influencing factdinat need
to be considered before the individual makes asitatiof whether or not to accept a job offer. Agarels to the
“conditions of employment” always in Meyers the Eli&ld that the Equal Treatment Directive (now reeth
by the Gender Equality Directive) would not be ddased inapplicable solely because the benefituastjon
formed part of a social security system. Insteadjder approach was adopted looking at whetherbreefit
was given in connection to a working relationstip.regards to the “access to vocational training) guidance”
the ECJ adopted a wide definition whereby also #leévities that fall do not directly provide for eh
qualification required of a particular definitiomauld be understood as “vocational training” (ske tase
Gravier v. Ville de Liége and Other€ase 293/83 [1985] ECR 593, 13 February 1985A,FRiandbook on
European Non-Discrimination Law " PPublications Office of the European Uni@lruxembourg 2011), 65-68.
%3 Council Directive 79/7/EEC of 19December 1978 on the progressive implementatiothefprinciple of
equal treatment for men and women in matters dbkeecurity.
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services and the area of education can presumabhap with that of vocational training’

As for the access to supply of goods and servités,area is again mostly protected by the
Race Equality Directive which does not offer anfirdgon of housing. Indeed, this directive
suggests that the right to housing should be inégegd in the light of international human

rights law>®’

Although in the case of Roma, this anti-discrimim@tiegal framework undoubtedly holds the
potential of integrating this social group withimet European society, on the practical level
this framework still appears, according to Ahmethatiequate to ensure a significant
contribution to the specific preservation of Rordaritity”>*® Indeed, this framework has
shown to be unable to impose a strong legal olatigain Member States to accommodate the
nomadic lifestyles of Roma in the economic and aaphere, particularly with regard to the

education system or the free movement housingipslic

5.4. Individual and collective economic and social rights

As repeatedly discussenh, abstractothe preservation of a distinct minority identitgncbe
better guaranteed through the recognition of cbllecrights. Nonetheless, in the sphere of
economic and social rights, States have generaliy lbeluctant to recognize this set of rights
in a collective dimension, often justifying suchreluctance with financial constraints.
Particularly in the employment sphere, however, fitvenulation of economic and social

rights from a collective perspective has shown ¢oumavoidable to guarantee their inner

*% “Given the intended breadth of the provisionhbsld be understood that any form of benefit offebg the
State whether economic or in kind would be caugthinthe category of social protection, to theesmttthat it

is not caught by social security. In this sensés highly probably that the individual areas opbgation of the
Racial Equality Directive overlap with each othefRA, "Handbook on European Non-Discrimination Lgw
70.

37 |n particular, in relation to the right to respdot one’s home enshrined in Art. 7 of the EU Céramf
Fundamental Rights and in Art. 8 of the ECHR arel ilght to adequate housing contained in Art. 11hef
ICCPR see, European Race Equality Directive, Art(B).

%38 T, Ahmed,The Impact of EU Law on Minority Right®xford and Portland Oregon: Hart Publishing 2011),
193.

%% Yet, as clarified by the CESCR General CommentLBl@mn the Right to Water, UN doc. E/C.12/2002/11,
para. 37 “Resource constraints do not relieve stafetheir obligations to give immediate effect ttweir
undertakingto guarantee the Covenant rights, and include @rgsuoertain core obligations”.
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existence in relation to the participation of mihomworkers and migrant workers in all
employment relevant decision-making (see for instathe freedom of association and the

recognition of the right to collective bargain).

While no general rule can be inferred in the eratmn of economic and social rights (which
can either been tailored from an individual or #embive perspective), it can be argued that
especially for minority groups the vast majorityefonomic and social rights despite being
individually or collectively worded, needs to bellectively exercised in order to be fully
enjoyable in respect to minority identt{f As the case-law of both the ECtHR and the ECSR
Committee has shown, the collective exercise ohenoc and social rights for Roma is
particularly needed in the areas of education, eympént and health in order to overcome the
barriers of the “poverty trap”. Yet, the extentwtbich such a collective exercise of economic
and social rights is effectively possible can dmdyanalyzed, as previously maintained, at the

domestic legal level.

5.5. Economic and social rights at domestic level

In those CoE Member States legally recognizing Rdhmcatalogue of economic and social
rights varies both in the extent of formulation andhe target of beneficiaries. As for the
extent of formulation, a significant number of ctigs devise at a very minimum level of
economic and social rights within their constitago either by including this set of rights
within a general non discrimination clause or bynpoehending this set of rights in general
human rights provisions. This is for instance thasec of United Kingdom that has
incorporated, in 1998, Human Rights Act entered fioirce in 2000 the whole set of rights

enshrined within the ECHR! Other States, such &ermany and Spain, have enshrined

40 M.E. Salomon,Economic, Social and Cultural Rights: A Guide foinbtities and Indigenous Peoples
(available at www.minorityrights.org/download.phg250: Minority Rights Group 20058.

> These are cases where “the formulation of priesifis only apparently scanty as it appears futhefinings
and references. Often the [economic and socialicfpies are only mentioned without being extengivel
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within their constitutions a far richer cataloguerights, whose beneficiaries are all citizens

of the State in the name of the equality princiffe.

In other legal systems, the recognition of econoramd social rights is even more
promotional by expressly addressing some econonmucsacial rights to minority groups as
well.>** This is for instance the case Afistria, whereby the 1976 Austrian Federal Act has
declined to the Ethnic Advisory Boards the competeto represeninter alia, the economic
and social interest of ethnic groups, which accadio the law, shall be taken into
consideration “before issuing legal norms and réiggrgeneral planning in the area of public

funding affecting the interests of the ethnic grsui*

In other legal systems, the specific translatiorthef general economic and social provisions
into a minority rights perspective explicitly re¢eto the areas of education, employment and
housing by means of different legal extents. TBidar instance the case Bfosnia and
Herzegovinawhereby the Law on Minorities specifically reféoseducation and vocational
training (Art.13)°* The right to education is indeed one of the legahs which finds a more

extensive elaboration with regard to minority eaomoand social rights.

This right can in fact considered being multi-facktas it embodies different legal areas:
linguistic rights, cultural rights and economic asatial rights. Hence, even if this right is
often devised especially to protect and promote lithguistic and cultural dimensions of
minority rights, the complementary economic andiaodimension inevitably appears

protected and promoted as well. While, in some gage right to education is exclusively

formulated because they are the expression of tie@a@nd of a constellation of normative staters&Riezzini,
La decisione sui diritti sociali. Indagine sullawgttura costituzionale dei diritti socialiO.

*2This is also the case of Albania, Bulgaria, Fidlathe Netherlands, Norway, Portugal, Russia,Sweden.

*3 As already clarified in Chapters 1 and 2, Maceddsithe only legal system legally recognizing Raamaa
constitutive nationality of the State. Hence, ihiat obviously translate the catalogue of econcemid social
rights at a minority legislation level.

*¥ gection Il paragraph 3.1.

%45 Bosnia and Herzegovina Law on Minorities of"1&pril 2003 Bosnia and Herzegovina Official Gazette
12/03.
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articulated on a linguistic dimensidff, in other cases this right is formulated as to be
guaranteed at different didactic lev&lsand through public as well as through self-orgadiz
private arrangementé® In one case, the financial budget to concreteppstt the promotion

of this right is even secured in 1a%.In some other cases, such as inlttsh legislation and

the Italian regional legislation some mention is also made as regards to the afeas
employment and housing in relation to a specifith@ugh at time not exclusive) minority

exercise’°

In a very limited number of cases, the set of eaon@nd social rights is devised as to either
generallyaddress the needs of Roma ospecificallyaddress the needs of Roma in the areas
of education, employment, health and housing. Whiilethe case oMontenegro>* a
general mention to the economic and social righRama is made, in the case of Slovenia a
more specific one can be envisaged. Tievenian Roma Community Act? in fact

enshrines the State’s positive obligationitder alia, actively engage for the integration of

>4 Romania Art.32.4 of the Constitution, Slovakia.AB.2. (a) of the Constitution.

47 Croatia Art.11, Hungary Art.43, Moldova and Litmim Art.2 (Interesting enough, the Lithuanian Law o
minorities at Art.3, also foresees the possibility train specialists to respond to the needs ofipdar ethnic
cultures in the realm of education”). At the Italisegional level this provision is enshrined in .Brof the
Regional Law of Umbria (32/90), Art. 8 of the Reggd Law of Sardegna (9/88), Art. 10 Toscana (2/2000
Art.13 Regional Law of Friuli Venezia Giulia (11/88Some Italian regional laws promote also the fadul
education namely Art.8 Regional Law of Sardegn8&g/Art.7 of the provincial law of Trento (Law 11®).

%48 Czech Republic Act on the Rights of Members ofid¢atl Minorities of 2001 No107/819 Official Gazzett
273/2001 Art.11, Moldova Law of the Republic of Mola on the Rights of Persons Belonging to National
Minorities and the Legal Status of their Organizat N0.382-XV of 07.19.2001 (Official Gazette ofth
Republic of Moldova no.107/819 04.09.2001) Art.6.

*49 Serbia Law on Protection of Rights and Freedoational Minorities, Official Gazette of FRY No. Iof

27 February 2002. Art.20.

> reland guarantees the rights to education andayment also but not exclusively to Travellers iffatent
acts, namely: in the Employment Equality Act Nodf11998, in theEqual Status Act No.8 of 2000 faldnd,

in the Equal Status Act No. 24 of 2004 and in tlmusing (Miscellaneous Provisions) Act No. 9 of 20Raland
refers to the protection of economic and socidhtegpf minorities through a positive obligation/at.6.1.2 of
Act of 6" January 2005 on national and ethnic minorities amdhe regional languages. (Dziennik Ustaw No.
17, item. 141, with the amendment of 2005, No.i&2n 550). Ukraine refers to the economic and saimats

of minorities at Art.1 Law no. 2494-12 of June"23992. Latvia refers to equal rights of minoritiesaccess
work (83) and develop material conditions of edimca(810) in Law about the Unrestricted Developmemd
Right to Cultural Autonomy of Latvia's Nationalsieand Ethnic Groups, adopted on March™ 1991 and
amended on June"61994. The ltalian regional laws of Lombardia (8rLaw 77/89), Veneto (Art.5 Law
54/89), Emilia (Art.10 and 12 Law 47/88) and LigurfArt. 5 and 6 Law 6/92) also promote to the docia
integration of Roma in the areas of education angdleyment.

1 Art. 7 Law on Minority Rights and Freedoms Lawtbé Republic of Montenegro, Official Gazette of the
RMN, No. 31/06, 51/06, 38/07.

52 Official Gazette of the Republic of Slovenia, N8/07, 13 April 2007.
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Roma community members into the system of educatisop by means of appropriate
scholarship policies (Art.4). Specific referencdhe right to education of Roma is also made
in a couple of Italian regional laws which foresee the opportunity to include Romanilisd

in specific educational projects’

Slovenian and Italian regional legislation are ag#ie only two sources specifically
intervening on the area of employment (in partidylay mentioning educational trainifig
and by promoting traditional Romani working aciigs)>*° In the area of health, only Italian

legislation dedicates a specific mention to thednefeRoma for the time being’

In the realm of housing, the legal system$Slivenia, Ireland andUnited Kingdom provide
some specific recognition to the needs of Romaalch of the three cases, such a recognition
requires national and/or local authorities to pdevihe conditions of spatial planning for
Roma settlement8® In Ireland, the Housing Travellers Accommodatioct equires as well
local authorities to acquire appropriate accomniodaby introducing a statutory framework

for housing authority loans for caravans or siteschravans>®

The Irish legislation further provides for the ddishment of the National Traveller
Accommodation Consultative Committee on a statuttagis to advise the Minister on any
general aspect of Traveller accommodatinin United Kingdom instead, a Gypsy or a

Traveller living on a local authority caravan sitees not fully enjoy an effective protection

%53 At the Italian regional level this provision isstmined in Art.9 of the Regional Law of Umbria, At of the
Regional Law of Sardegna, Art. 10 Toscana, Art.EgjiBnal Law of Friuli. Art.8 Regional Law of Sardey
Art.7 of the provincial law of Trento.

%54 Art.8 Regional Law of Sardegna, Art.7 of the Prmval Law of Trento.

%% Art.4 Roma Community Act of Slovenia, Art. 8 oktiRegional Law of Toscana, Art.8 of the RegionaliLa
of Lazio, Art.11 of the Regional Law of Friuli, At of Liguria

%% Arts 8-9 Provincial Law of Trento, Art.12 of theefional Law of Emilia, Art.6 of Liguria

57 Art.9 Toscana, Art.4 Lombardia, Art.14 Emilia, At iguria.

%8 See, Art.5 of the Roma Community Act of Slovetédter a) of the Explanatory and Financial Memorand
of Housing Travellers Accommodation Act No.33 oB8%f Ireland and Sections 7 and 8 of the Caravess S
Act of 1968 of United Kingdom.

%59 Letter h) of the Explanatory and Financial Memaham of the Housing Travellers Accommodation Act
No.33 of 1998.

%0 | etter e) of the Explanatory and Financial Memdiam of the Housing Travellers Accommodation Act
No.33 of 1998.
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against eviction provided that he or she has beeamdour weeks’ written notice and a court

order has been obtainéd.

This excursus on economic and social guaranteesirgngrom domestic legislation has
shown that in the vast majority of cases, natideghl systems have addressed this set of
rights merely by means of general legal provisidifsus Roma, and especially Romani EU
citizens, aran abstractoentitled to enjoy the whole spectrum of econommd aocial rights.
However, their general formulation is, by and langeable to extend these rights algofacto

on Roma populations. It is also unable to effetyilmeak the vicious circle of the “poverty
trap”. The partial (or inexistent) enjoyment of aomic and social guarantees by Roma has
already emerged in the previous sections. In pdaticas shown by the increasing number of
cases presented before human rights monitoringebaati the European and at international
levels. Moreover, a recent survey edited by the Euhdamental Rights Agency in
collaboration with the United Nations Developmenbdgtamme (UNDP) has also confirmed

this trend>%?

5.6. Reinforcing the effective enjoyment of economic and social rights for

Roma at the domestic level: European initiatives

Following the number (and the extent) of the esmalaof highly discriminatory attacks
towards Roma that have been occurring in Europecify in the last three yeat® the EU
has recently intervened to guarantee the overaidkmclusion for Roma on a more effective
stance by working on the four socio-economic dinmrsthat have been analyzed along the

Chapter: education, employment, housing and hellibhvever, so far, the action of the EU

%1 wiillers, Ensuring Access to Rights for Roma and Travell@e Role of the European Court of Human
Rights. A Handbook for Lawyers Defending Roma amaséllers 65.

52 See,inter alia, FRA and UNDP, "The Situation of Roma in 11 Eu MemliStates. Survey Results at a
Glance," (Luxembourg: European Union Agency for lunRights, 2012).

*53|n particular, this need of actively acting formRa socio-economic inclusion explicitly emerged ep@mber
2010 when EU Justice Commissioner Viviane Rediogdemned the French deportation of Roma and Sinti t
Romania. See the Introduction of this dissertation.
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has concentrated more on the promotion of policéser than on the improvement of its

legal framework.

The political engagement of the EU in the enhancgnoé the social inclusion for Roma,
already took place by supporting local projectsotigh structural fund®* Yet, a more
systematic approach to the issue has taken pla2z@lih when the European Commission set
a Framework for National Roma Integration Strategigp to 202G°° Through this
framework, the European Commission has aimed akeadithg Romani needs by means of a
targeted approach with “explicit measures to preaerd compensate for disadvantages they
face”>® This approach hinges on the idea that positivesnmes are urgently needed to foster

economic and social rights for Roma.

In line with the Racial Equality Directive, the peciple of equal treatment embedded in
national legal systems does not in fact prevent bEmStates from maintaining or adopting
specific measures to prevent or compensate foddigdages linked to racial or ethnic origin.
The Commission has thus required Member StateddptdNational Roma Strategies (NRS)
in order to meet the EU targeted goals in the acdasducation, employment, health and
housing. The EC’s idea of NRS has been borrowenh ftle Decade of Roma Inclusion
(2005-2015) which involved 12 countries, all of alinihave a significant presence of Roma
living in a disadvantaged economic and social fmsi’ In line with the Decade’s goals, the

NRS as well aim at intervening in the areas of atlan, employment, health and housing.

*% See to this regard, section 9.2.2.
°%° European Commission, Communication from the Corsimisto the European Parliament, the Council, the
European Economic and Social Committee and the Gtiemof the Regions. An EU Framework for National
;Fégma Integration Strategies up to 2020. COM(20ZB)final.

Ibid., 4.
*7 |n particular, the idea of the Roma Decade emeteihg the Conference "Roma in an Expanding Europe
Challenges for the Future" held in Budapest in 200Bollowing this Conference, in 2005 the prime Miers
of the first eight participating governments sigried “Declaration of the Decade of Roma Inclusion'Sofia
where they committed themselves to foster the emamand social conditions of Roma in Europe in parship
with a number of international governmental and -gomernmental organizations (such as the World Bank
the Open Society Foundations, the United Nationgel@ment Program, the Council of Europe, the Ciwic
Europe Development Bank, the Contact Point for Ram@ Sinti Issues of the Office for Democratic ilingions
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For each of the economic and social areas concethed2011 Framework has set some
minimum standards to be achieved. In the area ofatn, Member States are required to
ensure that Romani children could have accessatityeducation and that are not subject to
discrimination or segregation, regardless of whetiey are adopting a nomadic or sedentary
lifestyle. The completion of primary education @&dhall be guaranteed as a minimum
standard while the attendance to secondary andrieycles of education shall be strongly

recommended to Romani pupils.

In the area of employment, Member States are reduo guarantee Romani people with full
access to the job market in a non discriminatory \&kso through access to policies of
vocational training, self-employed tools and otimtiatives (also personalized) in the public

as well as in the private sector.

In the area of healthcare, Member States are mejun activate any measure aimed at
reducing the gap in the health status between thaRand the rest of the population,
especially with regard to women and children. Hinah the area of housing Member States
are required to promote non discriminatory accedsousing, including social housing as to
close the gap between the share of Roma with atedssusing and to public utilities (such

as water, electricity and gas) and that of thea&#te population.

According to the Framework, the NRS should havenbmémitted by the end of 2011 by
including, inter alia, the following approaches: sufficient funding fromational budgets;

strong monitoring methods to evaluate the impactRoima integration actions; close

and Human Rights of the Organisation for Secunity @o-operation in Europe, the European Roma Indéion
Office, the European Roma and Traveller ForumBhmpean Roma Rights Centre, UN-HABITAT, UNHCR,
the United Nations Children's Fund (UNICEF) and Werld Health Organization (WHO). See
http://www.romadecade.oyg In line with the Decade’s goals, the EuropeanmB Strategies as well aim at
intervening in the areas of : education, employmlesalth and housing.
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cooperation and continuous dialogue with Roma dwitiety, regional and local authorities

and national contact point for the national Romagration strategy’®

In spring 2012, the Commission assessed the NRSegmited to the European Parliament
and to the European Council on the progresses rpdeU Member States. After having
analyzed the NRS, the Commission highlighted, cag&in, that the main responsibility in
assuring the economic and social integration of oeties firstly and foremost on Member
States that are called to refine their NRS by “didhgpmore concrete measures, explicit
targets for measurable deliverables, clearly edetafunding at national level and a sound

national monitoring and evaluation systetf?.

In particular, the Commission asked Member State®ntinue regular bilateral dialogue both
with European Institutions and relevant stakehaldespecially civil society and regional and
local authorities), in order to ensure that NR8 emherent with EU laws and policies, to
ensure effective use of both national and Europesmls, to promote and monitor the
concrete implementation of the strategies and gt fdiscrimination convincingly’® The

Commission has nonetheless identified the progsessede by Member States in the four
economic and social areas of intervention guiding tlesign and implementation of the

strategies’*

In the area of education, the Commission has ifledtamong the most relevant key elements

to be considered to foster the social inclusionRafma: the introduction of tailor made

%% |bid., 8-9.
°% European Commission, Communication from the Corsimisto the European Parliament, the Council, the
European Economic and Social Committee and the Gtieamof the Regions. National Roma Integration
Sgrategies: a first step in the implementatiorhef EU Framework COM(2012) 226 final 16-18.

Ibid.
*"1 Commission Staff working document accompanyingdbeument Communication from the Commission to
the European Parliament, the Council, the Eurofigamomic and Social Committee and the Committethef
Regions. National Roma Integration Strategies: rat fstep in the implementation of the EU Framework
SWD(2012) 133 final.
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measures’? teachers training to multiculturalistft adult educatiort’* recognition of lessons
from some previous experiend€s activation of pilot programs against early school
dropout>’® approach to intercultural educatidi,incentive to improve participation of Roma
in higher educatiof’® measures focused on the education of young mgtfecsmpilation

of textbooks and programs to teach Romafiasd training and hiring of Romanes language

teachers®?

In the area of employment, the Commission has ifieshtamong the most relevant key
elements to be considered to foster the sociabsn@wh of Roma: the activation of training
courses regarding entrepreneurship and managéfierthe appointment of Roma

representatives in the employment agencies in msgiwhere there is a predominant
percentage of Romani populatidi, the support to local busine¥$,the recognition of

lessons learnt from previous past experientesailored-support measures at the local
level ®® integrated approach to Roma communitieand the introduction of special mentors

»588

“bridge builders™

"2 See the NRS sent by Austria and United Kingdone fiifl text of NRS sent by each EU Member States ar
available at www. http://ec.europa.eu/justice/dimaration/roma/national-strategies/index_en.lftast accessed
on November, 282012).The paragraphs to which the following fotéisarefer contain some specific references
to the operational advice made by the EC of\I@ay 2012 while initially assessing the single NRSpart of
this operational advice has been cited in ordgartwide the reader with a “grasp” on the ways tigtowhich
economic and social rights can find concrete taimsi for Roma in  Europe. See
http://ec.europa.eu/justice/newsroom/discriminatiens/120523_en.htm(last accessed on ®5November
2012).

>3 Bulgaria.

" Austria, Finland, Lithuania.

"> Denmark.

"% France, the Netherlands, Spain.

" |reland.

8 Italy.

> Italy.

%0 poland, Sweden.

°81 Romania, Slovakia.

%82 Bylgaria, Czech Republic, Romania.

*83 Bulgaria.

%84 Czech Republic, France, Greece, Ireland, Italyiugal.

%5 Denmark.

% Germany,

87 portugal.

%8 Sweden.
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In the area of healthcare, the Commission has remnded the national consideration over
these key elements to foster the social inclusidRama: information of health professionals
on Romani culturé® support to awareness programs at the local R&¥eltive involvement
of the civil society representatives ahdvaccination campaigrs? In the area of housing, the
Commission highlighted the following elements fhe tenhancement of the social inclusion
of Roma: increase access to social housing for Rbmseholds with low incomé&® no
differentiation in housing provisions on the basishe ethnic origin>* the resettlement of
Roma living in illegal settlementS® the eradication of slums and sub-standard housfray,

97 the involvement of traveller

clear and strong position against the “system ohps,
accommodation consultative committees both at landlat national levefS® the connection
with water supply’® the social housing construction progf4frand the consideration to the

housing needs of Roma in plannii?g.

5.7. Critical remarks

This chapter has built on the consideration thawitbstanding the legal guarantees enshrined
in contemporaneous democratic constitutions, tnd fiature of economic and social rights is

not indissolubly attached to the requirement ofzertship. While, in some cases, the

enjoyment of economic and social rights can be neldd much beyond the citizenship

requirement (such as in the case of “new” min@)tién other cases the enjoyment of this set

of rights can be restricted also within the citl@p requirement, since there are groups of

°% Bulgaria, Poland and Portugal.
>0 France.

*1 Hungary.

%92 |taly, Romania.
%93 Czech Republic.
%4 Germany.

% Greece.

% gpain.

> taly.

%8 |reland.

9 poland.

9 Romania.

691 United Kingdom.
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citizens, such as Roma, that notwithstanding tteemal entitlements to economic and social

rights cannot substantially benefit from these miowns.

Indeed, the analysis on the recognition of econa@nit social rights at the domestic level has
shown that even the most promotional legal systemsgnizing Roma with the widest set of
economic and social rights entitlements (all definRoma as a “national minority®j? have
several difficulties in assuring the full implemation of these provisions on the substantial
level for Roma who are national of the State. Gitriatly de jurelevel, the analysis presented
in this chapter has shown that the need to addhessincomplete” economic and social
“citizenship” of Roma which make them fall in thedtio-economic trap” is increasingly
emerging both at international European levels @apg within the monitoring activity of
CERD and CEDAW Committees at international levell #CSR Committee at European

level and within the jurisprudence of hte ECtHR).

Some of the principles elaborated by these intemakt monitoring/judicial bodies have
already started to permeate to the domestic f8%eYet, the articulation of the set of
economic and social provisions enshrined withinomall legal systems is often generally
worded (through the reference to non discriminaggsmciple or through a reference to
international human rights law. Accordingly, thisakes it impossible to specifically tackle
Romani needs in order to break the “socio-econdnaig” where the vast majority of this

social group are still falling.

To foster the process of effective enjoyment ofnecoic and social rights for Romani

individuals, in 2011 the European Commission leagiired each Member State to design a

892 Croatia, Bosnia-Herzegovina, Serbia, Germany, WajsRomania, Slovakia, Moldova, Ukraine, Latvia,
Lithuania, Finland, Norway, Sweden and partialie&re (recognizing only the Muslim community of Véest
Trace).

693 Seejinter alia, Willers, Ensuring Access to Rights for Roma and TravellBng Role of the European Court
of Human Rights. A Handbook for Lawyers Defenditogn® and TravellersC. Cojacariu, "Improving the
Effectiveness of the Implementation of Strasbouogi©€©Judgments in Light of Ongoing Reform Discussit
Roma Rights Quarterl§(2010). G. Kostadinova, "Substantive Equalitysife Action and Roma Rights in
the European Union," ed. Briefing (London: MinorRyghts Group International 2006).
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“National Roma Strategy” (NRS) with the aim of imoping the life condition of Roma living
within their national territories in the areas afueation, employment, health and housing.
Accordingly, Member States are now required to gfu# development and effective
implementation to NRS in a medium-term perspectine2020. The operational device that
the EC provided on the NRS is a valuable tool tdemstand the minimum economic and
social standards that should be considered whilkking on the effective enjoyment of this

set of rights for Roma, also in the light of thean-territorial belonging.

In the area of education, the Commission h&sy alia, suggested considering tailored-made
measures, multiculturalism and the teaching of Rwwawhile working for fostering the
enjoyment of education rights for Roma. In the anéa@mployment, the Commission has
advised Member States to implement the relatedoSeights by, inter alia, adopting an
integrated approach to Roma communities and bydnotring special mentors as “bridge
builders” between employers and employees. In tha af healthcare, the Commission has
recommended considering Romani culture and theafbtavil society to foster the access to
the right to health by Romani population. Finaltythe area of housing, the Commission has,
inter alia, condemned the “systems of camps” and advocatetthéoeradication of slums and
sub-standard housing in order for Roma to fullydfgtrof the related set of rights in respect

to their dignity.

The potential enshrined within the NRS is furthewiehed by a process of constant
monitoring (both by governmental and non-governmlerdrganizations) which should

accompany their overall implementation stage. Nugless, the full realization of the NRS
appears quite difficult to be translated on thectical level, especially for Western European
States that have generally developed a more lindtedestic set of minority righta@s-a-vis

Eastern European States.
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In particular, given the “programmatic” nature aoaomic and social rights, some doubts
arise as regards to the full implementation of S which strongly commit States on a
political level but are intrinsically unable to kirthem on a legal one. Hence, the risk is that
even in this new European framework, economic amuak rights for Roma appears only
“reformulated” (even in the light of their culturapecificity though) but not more strongly
justiciable at the domestic level. Overall it seethat even if the elaboration of Strategies can
undoubtedly represent a first coherent Europeamutment to eradicate the “poverty cycle”
for EU Romani citizens, the ERS lack incisive posvalowing Roma to escape from their
conditions of “citizens of the State” but “foreigsan the enjoyment of their economic and

social rights” %%

€4 D. Borgonovo Re, "La scolarizzazione di Rom etiSia I'Europa e il Trentino " iffutela delle identita
culturali, diritti linguistici e istruzione: dal Tentino-Alto Adige Sudtirol alla Prospettiva Comptaaed. E.
Ceccherini and M. Cosulich (Padova : CEDAM 2012% .2
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Chapter 6

Cultural Rights

Summary: 6.1. Romani cultural identity. -6.2. Cultural rights at international level. 6:3.
Cultural rights at European level. 6:3.1. Organization for Security and Cooperation in
Europe. -6.3.2.Council of Europe. -6.3.2.1.Romani cultural identity in the jurisprudence of
the European Court of Human Rights.6-3.3. European Union. -6.4. Collective cultural
rights: National Cultural Autonomy. 6.5.Minimum recognition of Romani cultural identity. —
6.6. Cultural rights of Roma at domestic level. 6:6.1. Cultural rights in a territorial

perspective. 6.6.2.Cultural rights in a personal perspectivé.#. Critical Remarks.

6.1. Romani cultural identity
Romani cultural identity cannot be precisely defiire it is neither a static nor a homogenous
concept. Indeed, the general notion of “cultudgntity” has been defined as a “living

concept®®

which means that any consideration on the culidemtity of any social group
has to be taken in the light of what the group lsome, besides than on what the group is,
as it implies a reflection on the past as muchrathe future®®® In the specific case of Roma,
their cultural identity besides continuously “lighunder re/de-construction has also been
defined as being “boundary crossing” i.e. as stagan between public and private spheres:
between the (private) sphere of the social groupthe (public) sphere of national cultures
607

belonging to the territories where Roma have bessiding.””" These spheres have been

continuously merging and overlapping.

%05 Costantin and Rautz also present the idea ofreulia a “living concept” although from a legal perstive,
as their the jurisprudential analysis show. Cdgta. and Rautz G., "Culture and ldentityEuropean
Integration25, no. 3 (2003).

%y, DondersTowards a Right to Cultural IdentityAntwerpen/Oxford/New York: Intersentia 2002), 30.
897 C. Silverman cited in B. Mundall, "Insights into/@y Culture,"Old Oregon(1988).
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As discussed in chapter 4, Romani cultural ideniitystrongly connected to Romanes,
although not exclusively. According to Okely, noofRa have habitually defined Romani
cultural identity through a biased perspective \WHiar a long time has been perceiving Roma
in a state of isolation, with unique and self-caméd tradition$’® These biased

misrepresentations of (supposedly) “Romani seltaioed traditions” have built around both

“ethno-genetic” and “socio-genetic” narratives oonfani origins.

On the one hand, the ethno-genetic narrative dnrted to create “romantic” but unfounded
images of Roma, which mistakenly fixed Romani aatudentity in biology with the aim of
reifying the former existence of some “pure-bloodade” of Indian ancestral origifis’ On
the other hand, the “socio-genetic” narrative dboted to create “real” but obsolete images
of Roma, which wrongly attributed Romani culturdentity especially to the traditional
image of caravan-dwellers which referred to a nambig-style, currently abandoned by the
vast majority of Rom&™® This “socio-genetic” narrative promoted an obs®letpresentation
of Roma which is still reverberating at the Eurapéavel and which can still be found in the

socio-legal categories of “travellers” and “nomagfs”

Roma have instead traditionally identified theidtgral identity in the corpus of Romani
traditions which are transmitted to grand-paremtd parents to children and which cover
every aspect of life, from birth to death, for m&tations as well as for conflicts, for family
life, hygiene and so on. In the lack of a kin-state. of an “abstract entity” incarnating and

regulating the social life of Romani community byans of national public laws, Romani

698 3. Okely,The Traveller - Gypsie&Cambridge: Cambridge University Press, 1983), 28.

%9 However, as Bonhann maintains “Race in any cas®isore than a social category, it is not a plasic
reality for any group”. In Ibid., 34.

%1% |n Great Britain, where the image of Roma mostyive from a “socio-genetic” rather than an “ethno-
genetic” account, some Romani communities have Ipaeadoxically denied acknowledgement of their iethn
affiliation precisely because they do not confonthe nomadic stereotype. See |. Hancock, "Romafxce
Reality: Popular Notions of the Gypsygoma2, no. 1 (1976).

b1l See,inter alia the written questions and answers presented befereEuropean Parliament C 192/97,
No0.84/84 (84/C 213/24), No0.1141/87 (88/C 93/73)] #me CoE Resolution No. (75) 13 “Social Situatmi
Nomads in Europe”.
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cultural identity has in fact predominantly hinged the social unit of family and the

lineage®*?

This social unity has been customarily granted HeyHKris, the traditional Romani judicial
body, which has been regulating the intra-groufstiomships through decisions taken by the
most authoritative people of Romani communities twe basis of the principle of
consensu8®® In those Romani communities where the judicialybotiKris still exists, this
traditional device of self-government still maimigia strong binding force: those who do not
comply to the rulings as well as those who comhetrnost serious crimes are banished from

the community.

Although the ritual procedures regulating the adstiation of Romani justice within theris
may slightly vary within the various communitiespecially in the Central-Eastern Europe
where the highest percentage of Romani populatven the variousris are characterized by
very similar “institutional patterns:* Historically, theKris has deemed to be one of the
strongest means of preservation of Romani cultudantity since it guaranteed the
maintenance of social norms also in those conteuts) as the former Soviet Republic, where

the diffusion of Roma in wide territorial areas bhave potentially undermined their unity.

Nowadays, it is impossible to precisely identife thauthentic” and “common” components

of an “European traditional Romani cultural ideyititeven from a Romani standpoint, since

®12 geeinfra, http://www.rroma.org/rroma-traditior(ist accessed on 09/05/2012).

®13 On the Romani administration of justice sewer alia, W.O. WeyrauchGypsy Law. Romani Legal
Traditions and CulturéBerkeley/Los Angeles/London : University of Califiia Press 2001).

14 “When the trial starts, both parties present tpesition, followed by a discussion by the counttigipants -
circumstances are clarified, withesses are summbwgedabth parties, etc. In the course of hearingdgés are
the ones who most often take the floor, yet anymmesent has the right to speak, to give evidencback their
opinion on the relevant question by citing pastnepkes. Discussions are not limited by time, anceeigtly in
difficult cases the hearing may take several day& main aim is to bring the parties’ positionsseloand to
allow for a consensus to be reached through matrapromise. After the judges decide that a comnasitipn
has been established, they hold consultations,ultate a decision which is acceptable to everyowelved, and
then publicly declare it (usually this is done lne tmost respectable among them).” Krés has generally
“jurisdiction ratione materid over the following areas: disputes concerningreenic interests, disputes related
to family, moral and ethical disputes, problems c@ning the entire community (or parts thereof)e Se
http://romafacts.uni-graz.at/index.php/culture/ardt2/the-roma-couifast accessed on 09/05/2012).
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the differences existing among the various comnesibave been further emphasized with
the process of transition to modern societies hatgresent time, three main “derivations” of
traditional Romani cultural identity have been itifieed: Roma who have abandoned many of
their traditional beliefs and customs, Roma whoakpsome form of Romanes but have
abandoned part of their traditional beliefs andaws, and Roma who have maintained part

of their culture but not their languaffe.Yet, as Marushiakova and Popov clarify

Roma culture, as any other European culture, i® .dynamic, constantly
evolving and enriching system. From this perspecttvbecomes clear how
pointless the often occurring opposition is betwéeeaal Roma” (i.e.,
preserving the traditional elements of Roma cujtamed “fake Roma” (who
are adhering to modern forms, characteristic ohytl globalised world). The
Romani culture in today’s globalised world is camély changing, and in
many cases it is preserved only as ethnic culturatitage. Cultural
development of the Roma (as well as of any otheoji@an nation) cannot and
should not be restricted, as it is simply impossitdr any culture to remain
frozen in its traditional formi*®

In this light, it can thus be inferred that theecessence of the self-contained system of values
and symbol&’ forming Romani cultural identity in Europe, can deductedex negativoas
mostly rooted in the juxtaposition with the non-Romorld. This idea has been supported in
an operational perspective by Alvaro Gils-Roblég, former CoE Commissioner for Human
Rights, when he pointed out that notwithstanding tistory of Roma “as integral part of
European culture”, they have been generally peecklwy the majority of the population as
“others, as foreigners in their home countri&§”From an academic perspective, Williams

has further developed this idea by recently desailbhe condition of Roma in Europe as

1> Hancock, "Romance Vs. Reality: Popular Notionghef Gypsy."

616 E, Marushiakova and V. Popov, "Roma Culture "http://romafacts.uni-
graz.at/images/stories/pdf/c_1.1_culture-ii.@dfE, Project Education of Roma Children in Europe.

17 Stavenhagen has defined culture as a “coherefcamiained system of values and symbols” in R.
Stavenhagen, "Cultural Rights and Universal HumaghtR," in Economic, Social and Cultural Rights: A
Textbooled. A. Eide (Dordrecht : Martinus Nijhoff Publisked995), 66.

18 A, Gil-Robles, "Final Report by Mr Alvaro Gil-Rt#s Commissioner for Human Rights on the Situatibn
the Roma, Sinti and Travellers in Europe for theeAtion of the Committee of Ministers and the Ramiéntary
Assembly " (Strasbourg CoE 2006). § 5.
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“immerse” in territories inhabited by other popidats, “disperse” in different territorial areas

and generally considered to be as “illegitimate’oblyer social group%:

6.2. Cultural rights at international level

The nature and the scope of cultural rights aifetlstinterlinked with the concepts of culture

and cultural identity. As discussed in the previsestion, the concept of culture cannot be
precisely defined not even in relation to a spea#ihnic group, because its “fluid” nature
continuously escapes any possible definition. Comeetly, at the level of international law,

both jurisprudence and statutory legislation rdferthe notions of “culture” and “cultural

rights” by means of a very broad “margin of appaton”.

Within international jurisprudence, the referencette concepts of culture and cultural rights
covers a wide spectrum of rights: from the rightstgcting creativity (such as copyright,
artistic and intellectual freedom) to the rightdinectly protecting culture in its various forms
(such as the rights to language, education, religroexpression). At the level of international
statutory legislation, cultural rights are protecie various legal documents, which cover

different cultural area®®

By and large, the doctrine has described cultughits as “the Cinderella of the human rights
family” since, from a legal standpoint cultural g can be considered being as the less
developed rights of the human rights spectfdmAt the level of their effective
implementation, cultural rights have also beendbrgegarded as “weak rights”. For a long

time, international organizations have been igrgpanneglecting cultural rights, and national

9P williams, "L'ethnologie des tsiganes "Dees tsiganes en Europed. M. Stewart and P. Williams (Paris :
Editions de la Maison des sciences de 'homme, 2021
620 UNESCO and ILO are two most active internationrglamizations working for the protection, promotiamd
fulfillment of cultural rights, should be in parti@r mentioned. For an overview over the legal doents
produced by these two organizations see in paaticthapters 5 and 8 in Dondefgwards a Right to Cultural
Identity?.
2L 4. Niec, "Casting the Foundation for the Implenagioin of Cultural Rights " itCultural Rights and Wrongs,
a Collection of Essays in Commemoration of the S58tiiversary of the Universal Declaration of Human
Rightsed. H. Niec (Paris: UNESCO Publishing 1998), 178edCin Donders,Towards a Right to Cultural
Identity?, 65.
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systems providing legal recognition to culturahtigghave assured their practical enforcement

quite difficultly.?%?

For the purpose of this analysis, the discussiooubtural rights is restricted to the sphere of
the right to culturei.e. to that set of rights which refers to thghtito preserve, develop and
have access to a distinct culture other than thahe® majority within a national state as
defined by the recent UNESCO Convention on thedetmin and Promotion of the Diversity

of Cultural Expressions of 2065

In the case of minority rights, the most importaradvision that recognizes “a right to culture”
at international law level is Art. 27 of the ICCP&, it has been seen in the case of linguistic
rights®2* This provision specifically refers to minoritiesdait opens to a collective enjoyment
of cultural rights, as the wording “in community tivithe other members of the group”
clarifies. Nonetheless, according to General Contri8ron Art.27, this collective dimension
should not be interpreted as a corollary of ACICPR on the rights of people to self-
determination. Indeed, the scope of Art.27 is retsttl to individuals belonging to minorities

and it should be compatible with the sovereignty amritorial integrity of the Staté$>

Moreover, the UN Declaration on Minorities has It clarified, although in a non-binding

perspective, that the state obligations under ACCPR, should also be interpreted in terms

22\W. Mannens, "The International Status of CultiRajhts for National Minorities," iMinority Rights in The
"New" Europeed. P. and Wheatley Cumper, S. (The Hague/ Londisté : Martinus Nijhoff Publishers
1999), 187.

2 |n particular, Art.1 of the Convention establistieat “Cultural diversity can be protected and poted only

if human rights and fundamental freedoms, suchreedbm of expression, information and communicatimn
well as the ability of individuals to choose culllirexpressions, are guaranteed. No one may invb&e t
provisions of this Convention in order to infringaman rights and fundamental freedoms as enshiméte
Universal Declaration of Human Rights or guarantegdnternational law, or to limit the scope thdfe&or a
critical discussion over the concept of culturaridty in the recent UNESCO legal instrument $eter alia, L.
Zagato,Le identita culturali nei recenti strumenti Unesddn approccio nuovo alla costruzione della pace?
(Padova : CEDAM, 2008).

624 Seejnfra chapter 4.

6% Donders;Towards a Right to Cultural Identity2170.
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of “positive obligations” i.e. in terms of State&ctive engagement to secure the effective

enjoyment of this provisiofi*®

More recently, the right to culture has also beweruided in the 2005 UNESCO Convention
on the Protection and Promotion of the DiversityCalltural Expressions which enshrines, at
Art.2.3, the principle of “equal dignity of and pest for all cultures” whose recognition
includes also persons belonging to minorities artigenous people. This legal instrument,
further promotes the right to cultural expressidnpersons belonging to minorities and
indigenous people by requiring States Parties éateran environment which encourages the
creation, production, dissemination, distributiord @ccess to cultural expression (Art.7.1. (a)
). Against this background, it can be noted thalevtinis broad set of international cultural
norms strongly contributes to found the generahqpiles for protecting Romani cultural
identity, the effective implementation of thesenpiples can only be set at European and

national levels.

6.3. Cultural rights at European level

In European law, minority cultural rights have fdurecognition — at different degrees and in
diverse legal realms — in each geo-legal spherghéncase of Roma, the recognition of
cultural rights is usually quite underdevelopednsidering that the recognition of their
specific cultural identity is still at an embryorstage as well. Yet, some forms of recognition
of both Romani cultural identity and specific cu#tlirights have progressively started to
develop particularly at the levels of the OSCE #&@uE. While the OSCE has recently
recognized Romani cultural identity in a thematpart presented by the HCNM, the CoE
has been increasingly promoting Romani culturahiite on a more binding level through the

case-law of the ECtHR. At the level of the EU imstethe recognition of both Romani

626 This interpretation of Art.27 of ICCPR in terms $fate’s positive obligations has been quite intivea
given that the wording of the article “shall not #enied the right” has traditionally been interpceonly in
terms of negative obligations.
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cultural identity and specific cultural rights isllgoo weak, notwithstanding the existence of

some hard-law instruments which can fit Roma’'s seed

6.3.1. Organization for Security and Cooperation in Europe

The OSCE has been highlighting in several occastbesimportance of protecting the

cultural heritage and the cultural rights of mities through private as well as through public
efforts®?” Cultural life has in fact deemed to be a cruciaient for the maintenance of free

societies and democratic institutiohis.

In 1992, the Oslo Recommendations have advocateldiln the establishment of national
institutions which can take care of cultural comseat the domestic level and for the effective
access to appropriate judicial resources to sustitutions (as ombudsmen or human rights
commissions}?® Yet, the practical implementation of these recomadagtions as far as the

realm of cultural rights are concerned, appeararylarge quite underdevelop®d.

In 1999, the Lund Recommendations have clarifiedt tthe effective participation of

minorities in public life can be guaranteed also rhgan of both territorial and/or non-
territorial arrangements of self-government. Intigatar, non-territorial arrangements have to
be understood, according to the wording of the LuRecommendation, as including
“education, culture, use of minority language, gielh, and other matters crucial to the

identity and way of life of national minoritie§2*

Where forms of minority self-government are acthtby mean of non-territorial

arrangements, the Lund Recommendations specifyctiiaitral rights can also be promoted

27*Towards a Genuine Partnership in a New Era", peda1994 Chapter VIII § 39.

28 The Document of the Moscow Meeting of the Confeeeof the Human Dimension of the CSCE 1991 § 35.
29 See in particular, Recommendation 16 of the Ostedfmendations regarding the Linguistic Rights of
National Minorities, and Explanatory Note, 1998.

630 A. Eide, "Cultural Rights and Minorities: On Hum&ights and Group Accomodation " iregal Cultures
and Human Rights. The Challenge of Diverség. K. Hastrup (The Hague/London/New York: Kluvi@aw
International 2001).

831 See the Lund Recommendations on the Effectivedifzation of National Minorities, and Explanatoryté,
1999. Part lll, Point 18.
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by setting some peculiar educational standardsciwkor instance, can take the form of
educational curricula aimed at the promotion ofanity culture also through activation of the
courses in the minority language. Moreover, aceqydo the Lund Recommendations non-
territorial devices for the promotion of culturaghits can allow,inter alia, the usage of

minority symbols and other forms of cultural exgies.®*?

In 2008, the Bolzano/Bozen Recommendations haessstd the importance of respecting the
cultural diversity of minorities against any attasipf assimilation of minorities against their
will. In this occasion, the OSCE has further empteasthe need to preserve minority cultural
identity also through the facilitation of trans-ter relationships with persons lawfully

residing in other Stat&§®

In the case of Roma, the OSCE has reiterated ierakoccasions, mostly through declaratory
documents, the need to protect Romani culturahtie from any form of racism and
xenophobi&®* Although these documents lack binding force, thaye strongly contributed
to set the legal ground on which the Office of & NM has built its thematic report on
Roma. In particular, the report prepared by the NChas emphasized a high discrepancy
between the living conditions of Roma and the ppies enshrined at Paragraph 33 of the

Copenhagen Document. While Paragraph 33 advoaatékd protection of “ethnic, cultural,

®%2 |bid. Point 18.

633 See in particular Recommendations 6 and 8 of Bwlozen Recommendations on National minorities in
Inter-State relations and Explanatory Note, 2008.

%3 |n the CSCE Meeting of Experts on National Miriest(1-19' July, Geneva) where the particular problem of
Roma (Gypsies) concerning the proliferation of aftsacial and ethnic hatred was recognized. InMoscow
Meeting of the Conference on the Human Dimensiothef CSCE (1B September4 October 1991) it was
acknowledged that effective human rights educationtributes to combat intolerance and ethnic piegud
against Roma (§42.4). In the Helsinki Documente“@hallenges of Change” (13une, 1992 Helsinki) it was
recommended to develop appropriate programmes s&idgeproblems of Romani people (835). The Budapest
Document, “Towards a Genuine Partnership in a nea @Budapest, 1994) represents a mild effort wnprte
Romani cultural identity by welcoming Romani orgaations and institutions to actively contribute tte
activities promoted by the CoE (824). These soft-tacognition of Romani cultural identity has béarther
recalled in the Report of the Chairan—in-Officettte Lisbon Summit (including the Reports of the urs

of the Working Group), (Lisbon, 29 November,1996)the Seventh Ministerial Council Meeting“2nd 3’
December 1998 “Enhancement of the OSCE’s Operdtapabilities Regarding Roma and Sinti Issues0p.2
in the Charter for European Security (Istanbul, SD®C/1/99, 18' November 1999) § 20 and in the Istanbul
Summit Declaration (SUM.DOC/2/99, 1®ovember 1999) § 31.
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linguistic and religious identity of national minixes on their territory” and the creation of
“conditions for the promotion of that identity”, @rding to the HCNM, in the case of Roma
the implementation of such recommendations neetie fout in place with a particular focus

to the access of Roma to the public and the privesdia®*®

The HCNM has further highlighted that the full den@ment of Romani cultural identity can
be realized once their physical integrity, freedimom discrimination, the right to education,
freedom from want and equality of opportunities| v effectively ensured. Indeed, in the
perspective of the HCNM, in the lack of minimum ddions guaranteeing human dignity,

the full social integration of Roma cannot be asdfi#®

The report of the HCNM has additionally emphasit#tesl need to improve the dimension of
education for Roma also in Eastern Europe, whezeptbtection of Romani cultural rights
has historically being more promotional. In fachce the Soviet Bloc has collapsed the
practice of including Romani pupils in schools fdrildren with special needs has been
dramatically increasing. The HCNM has thus proposeduphold the good practice of
“multicultural schools” that can guarantee both tifillment of the cultural right to

education for Romani pupils and the reinforcemeinthe elimination of racial biases for

mainstream pupil&’

6.3.2. Council of Europe

At the level of the CoE, both the ECRML and the RCIdrotect and promote the cultural
rights of minorities. As seen in previous chaptéhe ECRML aims to protect minority
languages, therefore this treaty indirectly addredbhe protection of minority cultural rights

through a linguistic dimensioti® Both the preamble and Art.7.1 (a) of ECRML undezlthe

635 OSCE-HCNM, "Report on the Situation of Roma anatiSh the Osce Area," (OSCE-HCNM 2000), 9.
63 |bid., 15.

837 |bid., 82.

%38 See to this regard particularly section 4.4.
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need to protect minority languages as a mean totamiand develop Europe's cultural wealth
and traditions. Art.8 (g) invites States Partieadtivate the necessary arrangements in order to
guarantee besides the teaching in a minority laggyadéso “the teaching of the history and the

culture which is reflected by the regional or mityolanguage”.

ECRML offers a more prominent protection of culturghts at Art.12. This provision requires
States Parties to protect and promote the cultliaénsion of linguistic rights by providing

cultural activities and facilities “especially ldmies, video libraries, cultural centres,
museums, archives, academies, theatres and cinemawgell as literary work and film

production, vernacular forms of cultural expressiéestivals and the culture industries,
including inter alia the use of new technologiestcording to a recent report of the CoE, at
the moment, no European States seems to have pdowoncrete implementation to the

“cultural provisions” enshrined within the ECRLM f& as Romanes is concerrf&d.

In the case of the FCNM, the cultural life of nabminorities is promoted by means of a more
wide-ranging spectrum of rights. Art.5 specifieattthe idea of “cultural life of minorities”
(enshrined at Art.4) should be understood as imglyhe preservation of “religion, language,
traditions and cultural heritage”. To this purpgsasagraph 2 of the same article specifies that
States Parties are bound to refrain from “policepractices aimed at assimilation of persons

belonging to national minorities against their Will

At the same time, this provision requires Statedidzato “protect these persons from any
action aimed at such assimilation”. Moreover, ti@&NM identifies in the States Parties the
positive obligation “to take appropriate measu@$itotect persons who may be subject to
threats or acts of discrimination, hostility or oce as a result of their ethnic, cultural,

linguistic or religious identity” (Art.6). The eftéive participation to the cultural life of

639 CoE, Minority Language Protection in Europe: Into a Néecade vol. Regional or Minority Language
No.8 (Strasbourg: The Council of Europe PublisBéd,0).
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persons belonging to national minorities is recegdias well as a positive obligation of

States Parties (Art.15).

As for Roma, the CoE has started to explicitly ggope the need to promote their cultural
identity as a mean to effectively combat their abeixclusion only in 2005 during thé?3

Summit of the Heads of State and Governni&hNonetheless, in the last fifteen years the
recognition of the Romani cultural identity hasoaltarted to appear — in different forms

though — in the ECtHR jurisprudence.

6.3.2.1. Romani cultural identity in the jurisprudence of the European Court of
Human Rights

In the absence of a specific treaty provision agaivith minority rights in the ECHR, the
recognition of Romani cultural identity in the jsprudence of the ECtHR developed by
means of a “jurisprudential legal revolution” whighstill in progres§* Traditionally, the
ECtHR’s approach towards minority rights (and tadgaany other form of recognition of

social difference) has been characterized by aitmim interventionism”.

In its early jurisprudence, the Court in fact engphed the formal equality of treatment of
persons in accordance with the principle of the fl law without substantially recognizing
different social identities, especially minorityheic identities*? Indeed, the first cases
claiming minority recognition before the ECtHR wérieging on an individual basis but they
lacked open reference to a specific cultural idgrdaf (minority) social groups to which the

individuals belonged. Soon after, the ECtHR hadesiato progressively develop a doctrine

640 CoE, 3rd Summit of Heads of State and Governmafairgaw, 18-17" May 2005), Part I1l “Building a more
humane and inclusive Europe”, Points 1 and 5.

841 J.A. Goldston and C. Hermanin, "Corti Europeease pilota: una finestra di opportunita per cotebatla
discriminazione dei Rom in Italia?," iba condizione giuridica di Rom e Sinti in Itgliad. P. Bonetti, A.
Simoni, and T. Vitale (Milano: Giuffré Editore, 20} 205.

842R. Sandland, "Developing a Jurisprudence ofdbéffice: The Protection of the Human Rights of Tifane
Peoples by the European Court of the Human Righisrian Rights Law Revie8y no. 3 (2008): 480.
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of collective recognition of cultural identity, giemularly in the realms of religious pluralism,

freedom of expression (mostly in relation to the aa minority language) and educatféh.

While an increasing consideration of minority cudtiuidentity started to emerge in the
jurisprudence of the ECtH®? it did notper sepave the way for the parallel recognition of
Romani cultural identity as well. Some legal evimntdeveloped at European level (hamely
the adoption of the EU Race Equality Directive 0@ and the entry into force of Protocol
No.12 of the ECHR in 2005) contributed to frame tight of non discrimination as an
autonomous right also in European $authus further laying the basis for the legal frarogw

for a recognition of Romani cultural identity.

In this light, the evolution (or rather the “revttn”) of the ECtHR’s approach in the
consideration of Romani cultural identity has sdrto progressively develop. According to
Roma rights advocates, besides substantial evidetitee main procedural litigation
strategies have strongly contributed to push tmsideration of Roma rights violations before

the ECtHR: positive obligations, burdens of prood aebuttable presumptiof¥.

43 DondersTowards a Right to Cultural Identity2299.

644 Benoit-Rohmer foresees a first approach of theHRClowards the legal consideration of minoritieada
especially national minorities) in four cases whgréhe Court considered the Russian speaking coritynoh
Latvia (Podkolzina v. LatviaEuropean Court of Human Rights, Application N6726/99 decision of'®April
2002) the Kurdish “people” of Turkeyfeedom and Democracy Party (Ozdep) v. Turl&yropean Court of
Human Rights, Application No. 23885/94, decision &fDecember 1999) the Greek Macedonians with
“irredentist” aspirationsSidiropoulos and Others v. Greedeuropean Court of Human Rights, Application No.
26695/95 decision of fDJuly 1998.) and the Macedonian minority of Bulga(tankov and the United
Macedonian Organisation llinden v. Bulgari&uropean Court of Human Rights, Application NB8221/95
and 29225/95, decision of%0ctober 2001.). Benoit-Rohmer identifies a fifdse that can be attributed to this
initial approach to minority issues in  whereby tteligious minority in Moldova claimed to belong the
Metropolitan Church of Bessarabisétropolitan Church of Bessarabia and Others v. éma European Court

of Human Rights, Application No. 45701/99 decisin13" December 2001). F. Benoit-Rohmer, "“La Cour
Européenne des droits de 'homme et la défenseldes des minorités nationales’Revue trimestrielle des
droits de 'lhomme.3, no. 51 (2002).

%45 The consideration on the right to non discrimioatas an autonomous right already existed in iaternal
law at Art.26 of the ICCPR.

%46 Goldston and Hermanin, "Corti Europee e causetailana finestra di opportunita per combattere la
discriminazione dei Rom in Italia?."

199



Accordingly, the early jurisprudence of the ECtHR Roma rights has mostly concentrated
on two clusters of cas&%’ The first cluster focused on cases involving pateof gross
human rights violations against Roma (mostly inuajvthe right to life, the prohibition of
torture, and the right to an effective remedy, eespely Art.2, Art.3 and Art.13 of the
Convention) by police officers. In these casesjeStdailed to investigate or to promptly
provide remedy. A second cluster of cases concedmsiminatory attacks against Roma
mostly in the spheres of education and housing fsnasvolving the right to respect for
family and private life, the right to a fair triathe protection of property and the right to

education, respectively Art.8, Art.6 and Art.1 ghdf Protocol 1).

As for the first cluster of casesssenov v. Bulgarf4® has been considered being the trigger
case which paved the way for subsequent jurisptisdedevelopments particularly on
practices of police abuse against RdfiaOne of the most relevant cases which built on the

achievements oAssenovs Nachova and Others v. Bulgaria which the Court clarified that

%7 The two clusters of cases have been identifiethbyauthors Goldston and Hermanin cited above. thiit,
should be considered just as a doctrinal distinatiot as “purely” jurisprudential one.

648 Assenov and Others v. Bulgaridpplication No. 90/1997/874/1086, European CafrtHuman Rights,
decision of 28 October 1998. In this case, the Clound a violation of Arts. 3, 13, 5.3., 5.4. a2fl1.

%49 See inter alia among the most relevant caBekos and Koutropolos v. Greedgplication No.15250/02
European Court of Human Rights, decision of C&cember 2005 (violation of Art.3 and Art.14 im@unction
with Art.3 ); Secic v. Croatia Application No. 40116/02, European Court of HunRights, decision of 31
August 2007 (violation of Art.3 and Art.14 in congtion with Art.3),Cobzaru v. RomanjaApplication No.
48254/99, European Court of Human Rights, decisibr26" July 2007 (violation of Arts. 3, 13 and 14 ),
Angelova and lliev v. Bulgarjapplication No. 55523/00, European Court of HunRights, decision of 6
July 2007 (violation of Art.2 and Art. 14 read ilmrguction with Art.2 ),Petropoulou-Tsakiris v. Greece
Application No. 44803/04, European Court of Humaghis, decisiomf 6" December 2007 (violation of Art. 3
and 14);Moldovanand Others v. Romani@pplication Nos. 41138/98 and 64320/01, EuropeaarCaf Human
Rights, decision of 30 November 2005 (violation of Art.8, Art. 3, Art.16, Art. 14 read in conjunction with
Art. 6 and Art. 14 read in conjunction with Art.8)ndStoica v. RomanjaApplication No. 42722/02, European
Court of Human Rights, decision of March 2008. In particular, in this last case thri€ held two violations
of Art. 3 and a violation of Art. 3 in conjunctiamith Art.14 (As it the decision reads“the Court saters that
the remarks from the Suceava Police report desgriltie villagers’ alleged aggressive behaviour @sre
Gypsy”, are clearly stereotypical and prove that plolice officers were not racially neutral, eitltring the
incidents or throughout the investigation” (§12B)ore recently, the Court has similarly ruled Koky and
Others v. SlovakiaApplication No. 13624/03, European Court of Humagh®s, decision of 12 June 2012
(violation of Art.3); Gergerly andOthers v. Romaniapplication No. 57885/00, European Court of Human
Rights, decision of 28 April 2007 ; Kalanyos and Others v. Romanplication No. 57884/00, European
Court of Human Rights, decision of 26April 2007, Tanase and Others v. Romarigplication No. 5269/02,
European Court of Human Rights, decision of A2igust 2009 (violation of Art.3 and of Art.5.3remiaSova
and Pechova v. the Czech Republaropean Court of Human Rights, Application N®2&/04, decision of
16th February 2012 (violation of Art.2).
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States hold a “positive obligation” in actively exgng to prevent and stop racist attacks

against Roma, thus indirectly considering Romattucal identity as welf>°

Notwithstanding the importance that this first ¢dwsof cases holds in bringing before the
international attention serious cases of humantsigibuses against Roma as a systematic
pattern of discrimination towards this social grpitps in the second cluster of cases that the
jurisprudential consideration of Romani culturagémtity emerges clearly. In particular, while
considering the violation of Art.8 of the ECHR, t@eurt interpreted the right to respect for
private and family life as giving rise to a “posdiobligation to facilitate the Gypsy way of

» 651

life” >~ thus fully taking into account Romani cultural rdigy .

In Buckley v. UR® the applicant complained that her rights wereatid under Art.8 and
under Art.14 of the ECHR since, after a nomadidqgagrshe decided to settle with her
children on a caravan in a piece of land possesgdubr. Although the home was established
unlawfully, this did not prevent the ECtHR to cailesi the proportionality of the State’s
interference. Nonetheless, in this case the Coigit bt decide whether the case also

concerned the applicant’s right to respect for ‘ipeivate life” and “family life” and in the

0state authorities have the additional duty to taereasonable steps to unmask any racist moiiketa
establish whether or not ethnic hatred or prejudiesy have played a role in the events. Failingdosd and
treating racially induced violence and brutality an equal footing with cases that have no racistrtones
would be to turn a blind eye to the specific natfracts that are particularly destructive of fuméamtal rights”.
Nachova and Others v. Bulgaridpplication Nos. 43577/98 and 43579/98, Europ€anrt of Human Rights,
decision of & July 2005, § 160. In this case the Court foundotation of Art. 2 and a violation of Art. 14
taken in conjunction with Art.2 in that the authi@s failed to investigate possible racist motiwasi causing the
deaths of the applicant’s relatives. Interestingugih, the Court however did not consider that #atimn of Art.
14 taken in conjunction with Art. 2 occurred comérg the allegation that the deaths of the appt&aslatives
constituted act of racial violence.

%51 This principle is considered in cases involvinigraach of Art. 8 ECHR in United Kingdom discussed\e.
For a consideration on the definition of Romanitaral identity within the ECtHR’s jurisprudence sBe
Farget, "Defining Roma Identity in the European @amf Human Rights 'International Journal on Minority
and Group Right49, no. 3 (2012).

%2 Buckley v. the United Kingdompplication No. 20348/92, European Court of Humaghis, decision of 25
September 1996, Reports of Judgements and Decit8961V, no.16.

201



conclusion it held that United Kingdom did not \t@ Art. 8 when refusing Ms. Buckley

planning permissioft?

However, the influence that tiguckleycase had on the following case-law on Roma went
much beyond the Court’s non-recognition of violatiaf Art. 8. One of the three dissenting
judges, Judge Repik, held that the margin of apgtiea that the Court invoked to justify its
decision was too strict since it did not take iatount the possible consequences for the
applicant and her children on her private and faiifie. Additionally, Judge Repik found that
the closest site where the applicant could haveewaw live with her children, in the

Government’s opinion, was not an option since i§ &a unsafe place.

In another dissenting opinion, Judge Pettiti foandolation of both Arts. 8 and 14 as Roma
were suffering from disproportionate government soees. Judge Pettiti further argued that
the ECHR could provide a remedy for the disrespact non-recognition of Romani culture

in the past by imposing “positive obligations” dretStates in order to ensure that in future

fundamental rights were guaranteed without diseration.

This first case slightly opened the historical ERtsijurisprudential approach to consider the
social diversity of Roma also in terms of cultuidgntity, yet in subsequent cases the Court
detected the full range of nuances of human rightsses against Rorfid.Indeed, in the case

law that followed immediately afteBuckley®® the Court embraced the same line of
argumentation which substantially failed to recagnihe differences entailed in the distinct

Romani identity and the highly discriminatory apgeb perpetrated by the mainstream

53 The case was already discussed at section 3.1.3.

654 sandland, "Developing a Jurisprudence of Diffeeerithe Protection of the Human Rights of Travelling
Peoples by the European Court of the Human Righ85.

%% Such as in the casaglikova v. Bulgaria Application No. 41488/98, European Court of HunRights,
decision of 18 May 2000 andAnguelova v. BulgariaApplication No. 38361/97, European Court of Human
Rights, decision of 13June 2002.
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society. After the casthlimmenos v. Gree®8° which established the precedent that different
people should be treated differently in order tbssantially fulfil the right to equality, the

way was paved for a differentiated recognition offani cases.

In Chapmanv. UK’

the Court held that the planning and enforcemeaasures taken
against the applicant did fall under the scope daf8Abecause of the applicant’s right to
respect for her home, but also because of the toghgspect private and family life. While in
this case, the Court made a step forward in coriegléhe scope of Art.8 with regard to
Romani cultural identity, it remained stuck in theld position” which completely
disregarded any possible violation on ethnic greuasl well. In conclusion of its decision,
the Court supported its reasoning (no violationAot.8 and of Art.14) by noting that
governmental authorities could not treat a Romagemho illegally established a caravan

site, differently from a non-Roma person who dié #amé>® However, by referring to

Buckley the Court recognized that

..the fact of belonging to a minority with a tradital lifestyle different from
that of the majority does not confer an immunitynfrgeneral laws intended to
safeguard the assets of the community as a whadd, &s the environment, it
may have an incidence on the manner in which swhs lare to be
implemented.. [Nonetheless] the vulnerable positbiGypsies as a minority
means that some special consideration should e dostheir needs and their
different lifestyle both in the relevant regulatgsianning framework and in
reaching decisions in particular cases ... To élkient, there is thus a positive
obligation imposed on the Contracting States biugiof Article 8 to facilitate
the Gypsy way of lif&>

In a dissenting opinionGhapmancase) seven judges argued that according to angemge
consensus among the countries of CoE regardingrtitection of the rights of minorities —

Roma included — not only means of abstention or disaorimination are required but also

%% |In Thlimmenoshe Court held that “The right not to be discriatied against in the enjoyment of the rights
guaranteed under the Convention is...violated whiaes without an objective and reasonable juatifia fail

to treat differently persons whose situations &yaificantly different”. Thlimmenos v. Greed@pplication No.
34369/97, European Court of Human Rights, deciefos!” April 2000) § 44.

657 Chapman v. the United Kingdorpplication No. 27238/95, European Court of Humagh®s, decision of
18" January 2001. See again chapter 5 for furtheyaisabn this case.

% See § 95.

659 § 96.
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positive action through legislation or specific grammes. The new approach that the Court
started to uphold witihapman marks a watershed with the previous jurisprudendbat it
eventually recognized the equality principle by sidering the different effects of law on the

basis of the different identity of the individualsbject to it

Some of the following cas&s continued to be built on similar logical premisgs<Chapman

by leading to analogous conclusions: neither viohaodf Art.8 nor violation of Art. 14. Other
cases instead, opened for a more different-seasitpproach. In the dissenting opinions of
these cases in fact, the judges emphasized thatation of Art.8 had occurred and that the
Court should not have continued to stick to theadied image that vacancies for Roma sites

were available elsewhere in UK, in the light of gfadl of places.

As seen in the previous chapter as well, the nawsgrudential attitude, more sensitive
towards Romani specific cultural identity, led tBeurt to consider, itConnors v. UK® a
margin of appreciation that “tends to be narrowéere the right at stake is crucial to the
individual's effective enjoyment of intimate or keights”°®® Notwithstanding the series of
cases reporting gross violations of Roma rights raétation to the prohibition of

discrimination®®* the Court did not openly considered cases of tlickscrimination of

650 sandland, "Developing a Jurisprudence of Diffeeerithe Protection of the Human Rights of Travelling
Peoples by the European Court of the Human Righ91.

®61Beard v. The United KingdonApplication No. 24882/94, European Court of Hun®Rights decision of 18
January 2001Coster v. The United Kingdompplication No. 24876/94 European Court of Humaights
decision of 18 January 2001tee v. The United KingdgnApplication No. 25289/94 European Court of
Human Rights decision of 18 January 2001Jane Smithv. The United KingdomApplication No. 25154/94
European Court of Human Rights decision of J&nuary 2001.

€2 Connors v. United Kingdompplication No. 66746/01 European Court of Humagh® decision of 27
May 2004.

3 |bid., para 82.

4Anguelova v BulgariaApplication No. 38361/97 European Court of Humagh® decision of 18 June
2002;Nachova and Others v Bulgaridpplication Nos. 43577/98, 43579/98, Europeanr€ofiHuman Rights
decision of & July 2005;Moldovan and Others v RomaniApplication Nos. s nos. 41138/98 and 64320/01
European Court of Human Rights decision of"38ovember 2005Bekos and Koutropoulos v Greece
Application No. 15250/02, European Court of HuniRights decision of 13December 2005Secic v Croatia,
Application No. 40116/02 European Court of HumagH®$ decision of 1%June 2006.
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Roma®®® until the reconsideration of the ca®eH. and others vs. Czech Repuliiefore the

Grand Chambet®

In 2006, the Second Section of the ECtHR foundhis teading case that there was no
violation of Art. 14 combined with Art. 2 of Protokcl. The case regarded 18 Romani
students, born between 1985 and 1999 who were glacespecial schools for mentally
disabled children in the Ostrava Region of the @ZRepublic. When the applicants filed an
appeal to the Grand Chamber, the issues relatetthetoadmissibility of the case were
reconsiderede novo.The Grand Chamber eventually found the educatipraatice of Czech

Republicvis-a-visRomani pupils in breach of Arts. 14 of ECHR and.2Rrotocol 1.

Among the major finding identified by the Grand Giteer, a violation of Art.14 in relation to
a pattern of racial discrimination in a particulsphere of public life (education) was
recognized. Especially in this case, the Court easjzied that the Convention does not only
address specific acts of discrimination but alseystemic practices which deny the rights to

some ethnic groups, precisely in the light of tistinct cultural identity®’

In this case, the Court further established, ¢tatitind reaffirmed other principles. In the case
of indirect discrimination it is not necessary tmye any discriminatory intent of judicial
authorities (i.e. subjective elements or intentraverequired). Also the burden of proof falls
on the respondent State which has to prove that difference in treatment is not
discriminatory. Moreover, patterns of discriminatican be identified even when the wording
of a particular statutory provision is neutral biis application leads to a racially

disproportionate manner without justification. T@eurt finally reiterated the idea that, as a

%5 Such as the breach of any provisions involvingefiective enjoyment of individual intimate or keghts in

the light of the specific Romani cultural identity.

%% D.H. and Others v. Czech Republieuropean Court of Human Rights, Application N@385/00, Chamber
decision of 7 February 2006 Grand Chamber decisibn3" November 2007. The case has already been
discussed by chapters 4 and 5 respectively froguigtic and socio-economic perspectives.

%7t is interesting to note that in its reasoning tBourt made reference to Directive 97/80/EC anediive
2000/43/EC.
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result of history, Roma have become a specific tfpdisadvantaged and vulnerable minority

in Europe who require special protectfSh.

On the groundbreaking foundation &fH. and Others the Court further recognized a
violation of Art.14 and Art.1 Protocol 1 in the easlufioz Diaz v Spainn this case, the
applicant was a Romani woman to whom the SpanislefBment refused to grant a pension
since she had married in accordance with Romaditiwaal rites in 1971. The applicant
presented the argument that the legal treatingeohtarriage amore uxoriocohabitation by
Spanish authorities was to be considered as albrelért.14 of the ECHR and Art.12.
Indeed, in previous equivalent cases, the Spaogibial authorities had recognized the right
to pension to survivors who were not married adogrdo the statutory formalities. Mrs.
Mufioz Diaz maintained that at domestic level hienietbelonging had never been taken into
account which constituted discriminatory treatmémtparticular, according to the applicant
the alleged violations were rooted in the applaratof the constitutional principle of equal
treatment which in its extreme form of “equalization different situations” can produce

discrimination®®®

The Court recognized a breach of Art. 14 togethéh vArt.1 Protocol 1 of the ECHR
(protection of property) in that it deemed the meaof the Spanish State disproportionate, as
it previously had granted large-family status, jded health coverage to the Mr. Mufioz
Diaz’s family and collected Mr. Mufioz Diaz’s socsalcurity contributions for over 19 years.
Thus, the subsequent refusal to recognise theteftédvirs Mufioz Diaz’s Roma marriage for

the purpose of the survivor's pension was seennastark contrast with the former

%8 On D.H. and Others v. Czech Repubtiee J. Devroye, "The Case of D.H. And Others We Tzech
Republic,"Northwestern Journal of International Human RigFtsho. 1 (2009).

9 This argument could have been supported beforeEfBHR thanks to the precedent established by
Thlimmenosthe precedent ruling8eard, Coster, ChapmarSmithandLee v. United Kingdorthat highlighted
the position “the vulnerability of the Roma entagjiving special attention to their needs and tlpgirticular
lifestyle” together with the vision of “democracyg a society in which diversity is not perceivedadbreat, but
rather as a source of wealth” outlinedNachova and Others v. Bulgaria (2005).
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measure§’® As regard to Art.12, the complaint was rejectedrasifestly ill-founded since
according to the Court “The fact that Roma marriagd no civil effects as desired by Mrs

Mufioz Diaz did not constitute discrimination prated by Article 147"

In a more recent casedksu v. Turke§’? Romani cultural identity was brought into question

again. Mr. Aksu, the applicant, complained aboatdiscriminatory representation of Romani
cultural identity in the remarks and in the expi@ss used in three government funded
publications (a book about Roma and two dictior®}fi€ However, in this case the Court
considered the case unfounded from a proceduradijgtent the case unfounded since Turkish
authorities took all necessary steps to comply withir obligations although the Court
recommended that “it would have been preferablaliel such expressions as “pejorative” or

“insulting”, rather than merely stating that thegne metaphorical®’*

By considering the overall jurisprudential expederdeveloped by the ECtHR in relation to
the different aspects of Romani cultural identitygcan be noted that the legal definition of
Romani cultural identity is still under evolutioBuch a developing definition combines an

“integrated approach” which progressively departsnfthe nomadic lifestyle and the life in

670 |ndeed, as the reasoning of the Court makes tfleaiCourt could not accept the Government's arguriet
the applicant could have avoided the discriminatignentering into a civil marriage: to accept thatictim
could have avoided discrimination by altering orieth® factors at issue would render Article 14 ddvof
substance”Mufioz Diaz v Spai(2009)Application No. 49151/07, European Court of Humagh® decision of
8" December 2009, §70.

1 |bid. § 81. On the casdlufiozsee F. Rey-Martinez and S. Giménez-Giménez, tDigtation against a
Romani Woman before the European Court of HumahtRjgRoma Rights Quarterl2(2009).

672 Aksu v. TurkeyApplication nos. 4149/04 and 41029/@uropean Court of Human Rights decision of 15
March 2012. After the Court clarified that the caseld not be considered under Art.14 in that Mksé could
not prove that the publications had a discriminatotent or effect and that discrimination withimetmeaning of
Art. 14 could only be understood as treating pedpleelevantly similar situations differently, th@ourt
considered the case under Art.8 since the allegeach potentially interfered with Mr.Aksu’s effeairight to
respect for his private life as a member of the R@mmmunity.

673 In particular, the applicant referred to the digifim of Roma as “who make a living from pick-potike,
stealing and selling narcotics” and to the expmssi[tlhe Gypsies of the central district of An&agarn their
living from stealing, begging ... zercilik (robbifpgwellery stores) ...". contained in the book iregtion and to
the definitions of ‘Gypsy wedding”: a crowded andigy meeting”, “Gypsy fight: a verbal fight in vith
vulgar language is used” and “Becoming a Gypsyspthying miserly behaviour” contained in the dictaries
in question. See § 2-3.

674 § 85.
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caravans as the main elements accounting for Rderdiiy®’®> Moreover, in the most recent

jurisprudence, the Court went increasingly beyolne initial “stereotyped conception” of
Roma which considered this social group mostly émms of a “population seeking

exemption®’®and in terms of a “vulnerable groufy”.

Indeed, as Farget clarifies “judges are not thg agknts in reproducing representations. On
the contrary, they are mainly drawing their insppima from the applicants’ and the States’
complaints™’® Thus, the more the jurisprudence of the Court@glthe more is able to
develop a more precise and comprehensive defintioRomani cultural identity and, in
parallel, a more specific and fully-fledged protestof Roma rights. Such a protection does
not merely comprehend the cultural legal spherés-as seen in case-law — also the socio-
economic one. Indeed, any form of discriminatioaiagt Roma involving cultural identity is
part of a systemic problem that will be more corhpresively tackled only when a more solid

jurisprudential basis will develop also in othediftial international and national legal fota.

6.3.3. European Union

At the EU level, although no legal instrument i®@fically addressing cultural rights and
cultural identity, the doctrine has envisaged ie tlecognition of “cultural diversity” a
constitutional principle of the Unioff’ Since this principle is embedding a number of

documents of different legal nature (frdrard-law, to soft-law; to post-lawand topara-law)

7> Farget, "Defining Roma Identity in the Europearu@of Human Rights ": 314.

676 According to Farget, this conception especiallyeages in the cas@onnors v. United Kingdom.

877 According to Farget, while the first stereotypesheeption particularly emerges @onnors v. United
Kingdom the second stereotyped conception especiallygaaen the casBuckley v. United Kingdonfarget,
"Defining Roma Identity in the European Court ofrian Rights ": 300-01.

®78 |pid.: 305.

679 Goldston and Hermanin, "Corti Europee e causetailana finestra di opportunita per combattere la
discriminazione dei Rom in Italia?."

80D, Ferri,La costituzione culturale dell’'Unione Europé@adova : CEDAM, 2008).
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cultural diversity is more and more considered @écobe of the core elements underlying the

construction of the European identify.

As anticipated in previous chapté&féthe explicit recognition of minority rights hasiged to
be considered after the entry into force of théars Treaty in 2009. Since such a recognition
is still at an early stage, the EU has not developst any specific legal document dealing

with the recognition of minority cultural rights.

In the case of Roma though, the recognition ofrtbeltural identity can be partially rooted in
the non discrimination provisions enshrined in soexésting legal documents of broader
scope than minority rights: the Race Equality Dire®® and in the Equal Treatment in
Employment and Occupation Directi%¥. These anti-discriminatory legislation can in fact
provide the EU with some legal ground to take axgito support the cultures of Roma since,
as Ahmed explains, “they allow Roma to be identifias Roma without their facing

inequality in a range of areas related to privai public life” °%°

To the same token, the Free Movement Direfff/ean also provide some legal ground to
foster the recognition of Romani cultural identitgspecially with regard to those
communities still adopting a nomadic lifestyle. this regard, the EU geo-legal sphere should
be, at least theoretically, the most suitable Idgainework protecting and promoting this
peculiar Romani cultural aspect, since the riglitée movement is one of the bulwarks of the
EU acquis Yet, the recent practice of Italy and France hdemonstrated that this directive
does not find concrete application as regards édfuhl recognition of the rights of Roma as

European citizens. To this regard, O’Nions has easjzed that,

%1 bid., 157.

%82 See in particular chapter 2.

%83 The Racial Equality Directive 2000/43/EC.

%84 The Employment Framework Directive 2000/78/EC.

%85 T, Ahmed,The Impact of EU Law on Minority Right®xford and Portland Oregon: Hart Publishing 2011),
184-85.

%% The Free Movement Directive 2004/38/EC.
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the intransigence of the European Commission rsfl@construct of European
identity, which views the Roma as outsiders whoehaw legitimate claim to
the bundle of rights given to true European citi&&h

In other words, the migration of Roma to Italy dagnce which were legitimate under the
scope of the Free Movement Directive, have higdigha paradox on the practical level:
notwithstanding the EU’s legalcquis the construction of the European cultural idgntit

seemde factoto go in the direction of either excluding or elgdug Roma.

6.4. Collective cultural rights: National Cultural Autonomy

The analysis of international and European recagniof cultural rights has shown that

notwithstanding the recent evolution in the juriggence of the ECtHR, Romani cultural
identity is far from being fully tackled by the sient sets of legal provisions. As seen in
previous chapters as well, Roma are in fact expeirg a sort of “paradox of citizenship”: on

the one hand they need to be citizens of the Stateder to fully benefit of human and

minority rights entitlements provided at the donestvel, while on the other hand, when
Roma are recognized as national citizens, they rheceomehow “entrapped” within a

territorial conception of rights which can only palty account for their peculiar cultural

identity.

In Europe, the territorial paradigm has tradititpdleen the predominant device to manage
minority claims. Nonetheless, as seen in secti@¥?2.already in 1899 Renner and Bauer,
two Austrian statesmen, theorized the National @altAutonomy (NCA) model in order to
devise minority rights (and especially culturalhtig) on a non-territorial basis, as a way to
foil the nationalistic claims undermining the unibf the Habsburg empire. This non-

territorial management of cultural rights, consetkethe minority group from a “collective

7 H. O'Nions, "Roma Expulsion and Discrimination: eTtElephant in Brussels,European Journal of
Migration and Lawl3, no. 4 (2011): 361.
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perspective” by recognizing its ethnic identity ‘ab-nation” living in the territory of the

State®®

The difference between a territorial and a nonittatal conception of minority rights can be

summarized in these terms. When national autonemgdognized on a territorial basis, the
central power of the State is devolved, in relationspecific legal areas, to sub-national
entities by means of federalist (or regional) #ogibnal arrangements. When national
autonomy is recognized on a non-territorial basis,central power of the State is devolved,
in relation to specific legal areas, to sub-natierities by means of personal institutional
arrangements instead. In other words, within nentéeial national autonomy arrangements,
the recognition of minority rights shifts from tlerritory where the minority group lives to

thepersonbelonging to the minority group. In Renner’s wqrds

totalities of persons can be divided only accordiogpersonal and not
territorial characteristics. Unsatisfied fragmeottgeople and points of conflict
remain. [where] the conflagration is localized bat extinguishe§®®

However, the NCA model is not the only model thibdves a personal devise of minority
rights. In the Ottoman empire, for instance, alee tegal institute ofmillet pacifically
regulated the coexistence of people belongingfterdnt religious communities by devolving

the administration of some legal issues of privateto religious communities themseh8s.

In the idea of Renner and Bauer, the NCA modelrisctured on a system of dual federalism
where the central power is devolved both to tenatoand to non-territorial lines. On

territorial lines, the central power is devolved ttee historic crown lands or provinces

%88 T H. Malloy, National Minority Rights in Europ@Oxford : Oxford University Press, 2005).

9 K. Renner, "State and Nation " lational Cultural Autonomy and Its Contemporaryties ed. E. Nimni
(London and New York : Routledge, 2005), 32.

69 Although the idea that Renner and Bauer foundiiagpn in themillet system to devise their NCA model is
not supported by evidence, it can nonetheless asormably hypothesized given the geographical prigxim
between the two empires (the Habsburg and the @ttpnyet, the NCA model differs from thrillet on the
basis of one key element: the individual consettteiong to this form of self-government. AccordiegRenner
and Bauer, in the NCA each individual can freelgide to have access to this form of cultural seleynment
of cultural rights, whereas in thmillet system the religious affiliation of an individuahs already decided at
the moment of birth. On the millet system see akstiion 1.3.
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(Landep that constituted the basic building blocks of State (which at the time of Renner
and Bauer were coinciding with the Austrian mongjclon non-territorial lines, the central
power is devolved to the nations forming the Stageto the communities of people that do
not belong to the national majority (which at tirad of Renner and Bauer were represented

by a cosmos of minority groups such as the CzdhksHungarians, the Jews and the Roma).

More specifically, within the NCA model, the centpower is devolved to national councils
(Nationalrat) belonging to each different national community doltural areas such as
education, culture, the arts, sciences and museduantisese national councils, representatives
of “cultural nations” are elected on the basishd@it cultural belonging and not on the basis of
the territory(Land) where they are residing. In Renner’s original pcgjéhe territory of the
State should have been administratively dividedumts according to each and every

province **

However, it must be clarified that in its origirt@keoretical conception, the NCA model was
not conceived to be a complete substitute to amgn fof national autonomy territorially
device. Rather, it was deemed to be a complemergalytion which could be applied
particularly to those groups that, in the reasonheir diffuse presence within the national

territory, could not be precisely attributed topaafic territorial area.

Even if in the Habsburg empire the NCA model diderefind concrete implementation, at
the beginning of the #Dcentury the model started to circulated to otheropean legal
systems, through the medium of the socialist idgpldo which Renner and Bauer

philosophically affiliated. The NCA model firstlyrculated in the liberal and socialist circles

%91 Administrative units whose composition was unioéil (Kreis) would have the right to return three deputies
to the appropriate national council. Administratiugts whose composition was binational would héneeright

to return two deputies to the national council lbé tocal majority and one to that of the local nnityo
Accordingly, the jurisdiction or each national coilrwould have been non-territorial: it would exteto all
persons in uninational counties or the nation iasgion and to persons registered as belongingatontition in
binational counties. J. Coakley, "Approaches tsdReion of Ethnic Conflict: The Strategy of Non+Titorial
Authonomy,"International Political Science Reviel, no. 3 (1994): 300.
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of the Tsarist Russia, finding its way in the agemd Constitutional Democrats and of the

Socialist Revolutionary Parfi?

In particular, Lenin instrumentally supported th€ A model to uphold its revolutionary
views on the self-determination of people in gehemad of workers in particular. However,
Lenin was critical with the idea of nation undenigithe NCA model since, in his view, the
model could not eradicate capitalism and its besmmmodity production. Moreover, Lenin
was quite skeptical in the concrete implementatibthe model, since in Renner and Bauer’s
theorization it was not clear whether all ethnicnamity groups could have been equally
represented in every region, without requiring mowesaucracy and laws to fully secure the

rights enshrined in the NCR?

After the turmoil of the Red Revolution and of thiest World War, some residual part of the
NCA model remained in the territory formerly conlied by the Russian empire to which the
Soviet Union succeeded. In that context, the NCA agaplied in a way that was very far from
the two Austrian statesmen’s vision: it subvertieel personal nature of the NCA through a

territorial applicatior?®*

An additional circulation of the model can be foundthe Europe of the inter-war period.

This circulation was limited to the Estonian casee, after the establishment of the League
of the Nations at the end of the First World Whg sanctity of State sovereignty was raised
as one of the bulwarks of international order. eilehe creation of any intermediate public
legal institutions between the State and the inldizi was avoided in the fear of creating

“States within States” which could precisely desiad that political order.

%92 D.J. Smith, "The Revival of Cultural Autonomy ineain Countries of Eastern Europe: Were Lessons
Drawn from the Inter-War Period?," 8cience and Technique of Democracy. The Parti@padf Minorities in
Public Lifeed. CoE (Strasbourg: CoE Publishing, 2011), 88-89.

693 5.C. RoachCultural Autonomy, Minority Rights and GlobalizatifAldershot: Ashgate, 2005), 47.

69 “The Communist Party not only possessed a top-dowemopoly on political power, but also explicitly
rejected Renner and Bauer’s personal principleingghstead for the creation and institutionaliaatiof sub-
national, territorial-based identity” Smith, "Thee®val of Cultural Autonomy in Certain Countries Bastern
Europe: Were Lessons Drawn from the Inter-War R&xi089.
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In Estonia, the Law on Cultural Autonomy for NatmMinorities of 1925, was built almost

literally on the NCA model in the way it was dewdskey Renner and Bauer. In this context,
NCA was providing to territorial minorities (RussiaGerman and Swedish) as well as to
non-territorial minorities (Jews) recognition td ialdividuals belonging to these communities

the right to elect their representatives in théoma cultural council§>®

Nevertheless, the Estonian case showed that the i@del could present some problems at
the implementation stage, which were not foresdethea theoretical one. In fact, in the
theorization of the model it was not precisely expéd how by providing minorities with
cultural autonomy, all outstanding points of comitam between the minority group and the

State could find eradication.

Moreover, at the ideal stage, the boundary betveeéinral and political autonomy was very
fuzzy, hence if minority groups were provided with extensive degree of autonomy which
was overlapping with the political sphere, this ldopotentially enshrine a first incubation of
new nationalists claims. That was in fact the aafsthe German minority in Estonia which
started to raise political issues initially at thaternal level and subsequently at the
international level when, in 1925, it proposed @A as a guiding principle of the European
Congress of Nationalities. According to some satsff® the Congress would have
constituted the political basis for the developmehthe Nazi Germany Foreign Policy in

1930.

After the Second World War, the support to the N&idnificantly decreased. Nowadays, the
legacy of the model remains even within the curféatopean framework. In Russia, for
example the legacy of the model can be considerduetas mostly “definitional” since its

practical implementation has almost totally disdrtits original meaning. In other cases

% bid., 91.
5% |bid., 92.
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instead, such as in Hungary, the legacy of the inedairly substantial, although contrary to

Russia, this institutional device has been ideedifoy means of a different legal category.

In the case of Roma, although the vast majorityEafopean States does not currently
recognize neither their distinct cultural identityr their cultural rights, in some legal systems
the legacy of the NCA model encompass Roma cultighats as well. According to Klimova-

Alexander, the NCA model appears particularly saédo uphold Roma cultural rights, since
its non territorial structure can comprehensivalgreass Romani cultural identity of diffuse
minority. Yet, the practical application of the NOAodel can present some problematic
issues in the case of Roma. The first issue relatabe equal attribution of power to all

nationalities by completely disregarding their po#il and economic clouts within each
national system. In other words, given the low fu@i and economic power that Romani
communities generally hold in European Stateseénss quite unrealistic that they NCA

council can benefit of the same degree of strevigta-visother nationalities.

The second issue relates to the self-declaratiamddfiduals to be attached to a NCA system.
Given the persistent stigma existing against Ram#jeir case this self-declaration might be
very problematic as it can openly expose Roma tmpkobic attacks. A third final issue may
derive in the case of Roma from the autonomy a$giction in the cultural areas provided by
the NCA: the demand for such cultural autonomy seémnbe put forward, according to

Klimova-Alexander, only by Romani élites and ngtfhomani population as a whdl¥.

Furthermore, as the historical development of tleleh has shown, although in theory the
NCA can potentially offer an effective way to esedpe “territorial trap” inherent to the

effective enjoyment of Roma rights, in practice toecrete application of the NCA model to

897 1. Klimova-Alexander,The Romani Voice in World Politics: The United Nat and Non-State Actors

(Aldershot: Ashgate, 2005), 128-29.
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Roma can further exacerbate the distinctive culidentity of this minority group, especially

in cases where high degree of autonomy is provided.

An additional doubt that can be raised when mowom a theoretical to a practical analysis
of the NCA model, relates to the right to not bglda a minority group. Although in theory
the patrticipation to the cultural life of the mirtgrgroup is based on the free consent of the
individual, in practice this cannot always be takes a general rule. When the cultural
management of minority rights through NCA is extethdo the realm of education as well, it
appears unclear how individuals of minor age caaly choose to be attached to NCA model
of reference of their parents’ social group. Fattrly in the case of Romani children which

for instance “follow” the nomadic lifestyle of thigparents.

6.5. Minimum recognition of Romani cultural identity

As the previous section has anticipated, only atéicthnumber of CoE States recognize — to
different degrees though — Romani cultural idensityl Roma cultural rights. Among these
national systems, an even smaller group providemaRwith cultural rights either from a

territorial perspective or from a personal perspects devised by the NCA model.

Where Romani cultural identity is recognized, thergtlel recognition of cultural legal

entittements does not however come “automaticallfhe cases of Germany, United
Kingdom, Ukraine and Romania specifically show tivien these legal systems recognize
Romani cultural identity, such a recognition carsbdimited that is unable to set the basis for

any “parallel” cultural guarantee.

As seen in chapter 4, @ermany the public recognition of Romanes (one of thergiest
characterizing elements of Romani cultural idetigystill highly disputed by the German
Romani communities notwithstanding the recognitbfRoma as a “national minority” under

the FCNM which potentially provides a strong ground the national recognition of their
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minority rights®®® Accordingly, the public process related to the fatognition of Romani
identity is still under development since appaneatfull agreement has not been reached yet
between the Roma and the Sinti communities on thgswthrough which such public

recognition should be realized.

In somelander though, some initial attempts for promoting Romanltural identity have
started to take place especially in the school énaarks plans (as in Hesse, in North Rhine-
Westaphalia and in Baden-Wurttemberg) more thaacadke ag8®® Other initiatives, aimed
at the promotion of Romani cultural identity havterted to take place at the level of cross-
border cooperation (especially with Austria) pari@ely in the perspective of awareness-
raising of Romani cultural heritage afrrajmosduring the Nazi period® Yet, all these
initiatives can be attributed more to a dimensibpadalitical recognition than to a dimension

of “specific legal recognition” of Romani culturiaentity.

In theUnited Kingdom, the idea that underlies the recognition of arlyucal identity, can be
found in the ideal “sense of inclusion and sharetidh identity” to which every British
citizen is entitled on the basis of common oppadtiesm and mutual expectations
indiscriminately offered to every citizen despites/her belonging to a minority/majority
group. Indeed, as officially stated by the BritiSbvernment: “the UK Governmebklieves
that integration in the United Kingdom is not abasgsimilation into a single homogenous

culture” /%t

In the case of Roma, British Gypsies and Travelied a minimum and quite unsatisfactory

recognition of their cultural identity mostly indfprovisions of non discrimination enshrined

%% Report submitted by Germany pursuant to ArticleP2Gagraph 1 of the Framework Convention for the
Protection of National Minorities ACFC/SR(2000)0@Leived on 24 February 2000, 21.

°9bid., 73-74.

"% Third Report submitted by Germany pursuant tocketR5 Paragraph 1 of the Framework ConventiorHer
Protection of National Minorities ACFC/SR/III(20f@®3 received on"®April 2009, § B.18.2.4.

"1 Third Report submitted by the United Kingdom purstuto Article 25 Paragraph 1 of the Framework
Convention for the Protection of National MinoriieACFC/SR/I11(2010)003 received on"@@arch 2010, § 3.
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in the 1976 Race Relations ACE Nonetheless, as already argued, the categoriepsiGy
and “Travellers” which can be especially found bittegislative acts and in the government
guidance regulating caravan sites, derive fromagitsgenetic” idea which isot based on
ethnicity. As a consequence, this legal categaamamplies that a person who is ethnically a
Romani Gypsy or Irish Traveller can onig abstractofind protection of his/her ethnic
identity in the provisions related to racial anatimination. In practice in fact, a Romani
Gypsy or an Irish Traveller is not entitled to relgon the positive advice on the provision of
accommodation, if he/she has ceased travelling figason not included in paragraph 15 of
the Office of the Deputy Prime Minister Circular/0& “Planning for Gypsy and Traveller

caravan sites*®

In Ukraine, the constitution besides promoting the consalidaand the development of the
Ukrainian nation, also supports “the developmenttieég ethnic, cultural, linguistic and
religious identity of all indigenous peoples andioraal minorities of Ukraine” (Art.11) on the
basis of the principles of equality (Art.24) anéddom of association for cultural purposes
(Art.36). In the case of Roma, the effective traheh of these constitutional provisions is
promoted mostly through the action of some Romammations which support the revival of
Romani language, culture, traditions and custonet, any holistic approach has been taken
so far to coordinate this activity of promotiomae according to the national report submitted
to the Advisory Committee, these organizations dowork neither in coordination nor in

cooperation among theff*

%2 Race Relations Act, (Statutory Duties) Order 2001.

"3 «persons of nomadic habit of life whatever theice or origin, including such persons who on greumaly
of their own or their family’s or dependants’ ediicaal or health needs or old age have ceasedateltr
temporarily or permanently, but excluding membédrsio organised group of travelling show people iocus
people travelling together as such”. S. Barton EhdVillers, "Race Discrimination," iiGypsy and Traveller
Lawed. C. Johnson and M. Willers (London Legal Act@moup, 2007), 292.

%4 Third Report submitted by Ukraine pursuant to é\ei25 Paragraph 1 of the Framework Conventioriter
Protection of National Minorities ACFC/SR/III(20®6 received on'7May 2009, 62.
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Finally, also in the case dRomania, the Constitution recognizes the rights of persons
belonging to national minorities in terms of “peegtion, development, and expression of
their ethnic, cultural, linguistic, and religioudentity”(Art.4.1). These “cultural protecting
measures” shaltle jure conform to “the principles of equality and non alisination in
relation to the other Romanian citizens” (Art.4 2% already seen in chapter 2, the Romanian
Constitution protects the rights to learn and tcetacated in the minority mother tongue as

well (Art.32.3).

Currently, Romania mostly promotes the culturalnidg of minorities together with their
cultural rights by means of a number of politicedgrams and initiatives which are targeting
Roma as well® It is interesting to highlight the fact that in Rania, the cultural identity of
Roma, is also at the basis of an ethnically corthgtarty (Pro Europe Roma Parfy.
Notwithstanding these positive examples of Romaitiucal recognition in Romania, the
analysis of international reports highlights thatts recognition has not already developed to

the stage of protection/promotion of Roma’s cultaights as well.

6.6. Cultural rights of Roma at domestic level

In a restricted number of cases, the recognitioR@hani cultural identity entitles Roma to a
set of cultural rights as well. More specificaltyltural rights can either find expression in the
classic, Westphalian territorial perspective ortie more dynamic personal perspective.
Broadly speaking, in the cases of Italy, Czech R&puMacedonia, Montenegro, Poland,
Slovakia and Bosnia-Herzegovina, cultural rights articulated in a territorial perspective
and mostly refer to the sphere of the freedom @ression particularly with regards to the

protection/promotion of the Romani cultural herégag

"5 Third Report submitted by Romania pursuant tooletR5 Paragraph 1 of the Framework Conventioritfer
Protection of National Minorities ACFC/SR/II1(2000D2 received on f6May 2011, 32.
706 i

Ibid., 28.
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While in the cases oRAustria, Russia, Serbia, Hungary, Finland and Croatia where
cultural rights are articulated in a personal pecsipe, cultural rights fulfill (more or less
explicitly) an ideal ofself-determinatiorof people by promoting on a more promotional foot
the cultural expression and development of theitucal identity. This ideal, is often
embodied by the NCA model which, as seen, emphagtpedifferent degrees) a collective

and self-governed enjoyment of cultural rights.

In those legal systems where minority groups ardaict guaranteed a high degree of
autonomy in the form of NCA, the collective enjoymheof cultural rights may set the
foundation for a more effective enjoyment of pahti rights as well. Indeed, when minorities
are provided with strong guarantees to enjoy theltural rights in a collective (and in a

personal) perspective, their overall participaiioithe public sphere is strengthened.

This participation which emphasizes the distinchaonity cultural belonging, may represents
an embryonic form of political participation. Accangly, in those national contexts where
the NCA provides minorities with high degree of andmy it might turn that the ideal
boundary distinguishing cultural rights from paél rights may be difficult to identify

because of possible overlaps between cultural afitical sphereg®’

6.6.1. Cultural rights in a territorial perspective
In Italy, the recognition of cultural rights for Roma isopided by some regional laws,
although at a very minimum level. Indeed, as alydaidghlighted in the previous chapters, in

ltaly there does not exist (yet) any legal recdgnitof Roma at the national levé@f When

%7 This aspect is discussed more extensively at ehdpt

%8 As anticipated in chapter 4, in Italy a proposatezognition of Roma as a “linguistic minority” $iaecently
been presented before the Parliament (see foottR2¢ For the sake of comprehensiveness, it shbald
pointed out that the Italian legal system minimahd discriminatorily recognizes the Romani cultigiantity
at the level of criminal law and procedure. In rdcgears, the Italian criminal system has introdutiee
hypothesis of “culturally motivated crime”. Thisasform of mitigation of the criminal sanction thatgenerally
applied with the aim of favoring the charged perssho, in the reason of a different cultural beloiggmay
perceive the crime committed as less relevant tsecafl the different system of values to which thésson
refers to. Yet, in the case of Roma, Masera expldiat the ethnic considerations regarding the Roowtural

220



such recognition is provided at the regional leveljs often biased by the common

misrepresentations on Romani cultural identitydestified by Okely®®

In the Italian regional laws, the cultural rights Roma entail the distorted images mostly
ensuing from an “ethno-genetic” narration, whicpresent Roma almost exclusively in terms
of “nomads”. In this context, the spectrum of ctdluights covered by regional legislation is
quite variable as it entails measures aiming abriag the knowledge of the Romani cultural

heritage’*°

the intercultural dialogue, the right to nomadiand free movemerit; the access
to socio-economic right¥ with a particular focus on educati6t; “Romani crafts
activities””** At the level of practical implementation, the alilg poor content of these
cultural rights devised for Roma is further impasked by the lack of financial resources

which affects almost every regidtr.

In the case o€zech Republi¢ the cultural rights of minorities are protectédhae national
level, by mean of ordinary legislation. Act No.2Z801'*° protects the rights of minority
culture in terms of protection of cultural tradi® (Art.12) and of freedom of expression in
the minority language (Art.13). In the case of Roibhaeems that these legal entitlements

have been scarcely implemented up to now.

belonging sometimes play the opposite role of isifging rather than mitigating the criminal sanatiol his
legal attitude is totally in breach of the inteioatll human rights non discrimination principle aing to
which any consideration over the ethnic/culturdbhging of the accused person is totally inadmissib the
criminal system. L. Masera, "Diritto penale dirite a Rom e Sinti," iha condizione giuridica di Rom e Sinti
in ltalia, ed. P. Bonetti, A. Simoni, and T. Vitale (MilanGiuffré Editore, 2011), 1104-05.

"9 Seejinfra, section 4.1.

"0 Art. 2 Regional Law of Lombardia 77/89, Art. 4 Rempl Law of Sardegna, Art. 2 Regional Law Emilia
47/88, Art. 1 Lazio, Art. 1 Regional Law of Liguré92, Art. 3 Regional Law of Friuli 11/88.

"1 Art. 1 Regional Law of Toscana 2/2000, Art. 1 Regil Law of Umbria 32/90, Art. 1 Regional Law of
Sardegna 9/88, Art.1 Regional Law of Veneto 54/89.

"2 Regional Law of Toscana 2/2000 Art.11.

"3 Art. 7 Regional Law of Piemonte 26/93, Art. 9 Rewil Law of Umbria 32/90, Art. 5 Regional Law of
Veneto 54/89.

"4 Art. 8 Regional Law of Piemonte 26/93, Art. 9 Rewil Law of Umbria 32/90, Arts. 3 and 8 Regionail_a
of Lazio 82/85, Art. 7 Regional Law of Liguria 6/92

"SE. Furlan, "Rom e Sinti nelle legislazioni regadirt' in La condizione giuridica di Rom e Sinti in Italied. P.
Bonetti, A. Simoni, and T. Vitale (Milano: Giuffiditore, 2011), 722-23.

18 Act on the Rights of Members of National Minoritislo.273/ 2001 Coll. 2 August 2001.
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In this realm, the protection of Romani culturaditions has been mostly delegated to civic
associations which promote Romani traditional hget as a mean to foster their social
inclusion. However, on the practical level it idffidult to determine the impact of the

activities performed by these organizations as sofn¢hem exist only formally in the

registration lists whereas the practical activity the presumed existing ones is not
recorded’’ The promotion of the freedom of expression throtighusage of Romanes as a
medium language has been recorded in the medmmuglh with some concerns, particularly

with regard to the effective support to Romani peicals.

Moreover, some other issues of concern have bésgdras regards to the opposite side of the
coin relating to expression of Romani identity: tinesatisfactory presentation of Romani
culture, multicultural education projects and awass raising campaigns to the mainstream
public/*® Accordingly, in the case of Czech Republic as wielseems that the insufficient
recognition of Romani cultural identity is a by-przt of the overall segregation of Roma at

the socio-economic level which reflects also iraati-Gypsy rhetoric in the medf&’

In the case oMacedonia, cultural rights have started to be envisagedafioMembers of the
Macedonian communities, already at Art.48 of thei@Agreements. This right guarantees
the freedom of expression and the development afnmonity attributes byjnter alia,
allowing the usage of minority symbols and the l@gthment of institutions for culture, art,

science and education in order to protect the etlwaitural, linguistic and religious identities

M. Horékova and P. Bare$, "The Aspect of Culinrthe Social Inclusion of Ethnic Minorities. Eualion
of the Impact of Inclusion Policies under the Opégthod of Co-Ordination in the European Union: Assseg
the Cultural Policies of Six Member States. FinapBrt Czech Republic," iMEU Programme, Minorities in
Etilge EU(Prague: European Centre for Minority Issues 2008)

Ibid.
9 Advisory Committee on the Framework Conventiontfoe protection of national minorities, Third Omini
on Poland, adopted dii* July 2011, ACFC/OP/I11(2011)008, § 12 and §18.

222



of every constitutive community of Macedonia. Amerahts VIII and IX of the Macedonian

Constitutiod®° recalled these provisions more extensively.

At the moment, however, it is not possible to cetaly assess the ways through which these
legal provisions have been implemented for eacheldacian constitutive nationality, since at
the time when the national report was submittecbieethe FCNM, data were still under
collection/?* As far as the situation of Roma is concerned,néonal report clarifies that
some programs have been activated, sucdntas alia the Decade and the Strategy for the
Roma inclusiorf?? with the aim of fostering the effective enjoymesft Romani rights,
cultural rights included. Moreover, according tae theport presented before the FCNM

Committee two Roma representatives are currentlskig at the Macedonian Ministry of

Culture’®®

In Montenegro, the protection and the promotion of minority oudtl rights is also

guaranteed at the constitutional level. Art.79,particular, guarantees the enjoyment of
minority cultural rights both from and individuah@ from a collective perspective. This
article recognizes minorities with cultural rightsthe forms of: expression of their cultural
peculiarities, public usage of national symbolshljmu and official usage of language,
inclusion in the curricula of the history and thealtare of persons belonging to minority
nations and other minority national communities astablishment of educational, cultural

and religious associations, with the material suppbthe state.

20 Amendments adepted by the Assembly of Macedonighe session held on“16lovember 2001.

21 Comments of the Government of “The Former Yugo&apublic of Macedonia” on the Third Opinion of the
Advisory Committee on the implementation of the rReavork Convention for the protection of national
minorities by “The Former Yugoslav Republic of Mdoeia” GVT/COM/III(2011)007 received on®1
December 2011.

22 Third Report submitted by “The Former Yugoslav Rt of Macedonia’pursuant to Article 25 Paragrdph
of the Framework Convention for the Protection atibinal Minorities ACFC/SR/I11(2010)002 received 1"
March 2010, 13.

22 Ipid., 14.
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Despite the highly promotional potential enshriiethis provision, the scarce availability of
financial resources jeopardizes the overall impletaigon of this provision, as emphasized by
the Advisory Committee of the FCNM. In the casdroina, their socio-economic situation is
SO precarious, that the implementation of cultugtits seems to be an even more distant goal

vis-a-visother social groups, even after the adoption ohtiteonal Roma Stratedy?

In Poland, minority cultural rights find recognition at theonstitutional level in a strong
collective perspective, by providing the establishitmof educational and cultural institutions
aimed at the protection of minority cultural ident{Art.35). These provisions find further
specification at Art. 17 and 18 of the Law on Miities’> which define cultural rights in
terms of cultural activities aiming at supportiradsp in financial terms) the development of
minority cultural identity. Some of these actiggi are: publications, support for media
programs made by minorities, protection of the @daassociated with minorities, activation
and management of libraries and documentation ofonty cultural and artistic life and

education of children and youth.

Art. 21 of the same law establishes both at theonalt and at the local levels “agencies in
charge of national and ethnic minorities” which argrustedinter alia, with the mandate of
contributing to the maintenance of minority ideptiioth on a cultural and on a linguistic
level and with the mandate of disseminating thewkadge of a specific minority culture. At
the domestic level, a national or ethnic minoridgency is included in a joint commission
formed by representatives of Government and reptaees of national and ethnic

minorities which holds the legal status of a cotadive body for the Prime Minister (Art.23).

24 Advisory Committee on the Framework Convention flee protection of national minorities, Opinion on
Montenegro, Adopted on #8ebruary 2008, ACFC/OP/I(2008)001.

725 Act of 8" January 2005 on national and ethnic minorities@mthe regional languages. (Dziennik Ustaw No.
17, item. 141, with the amendment of 2005, No.i&?n 550).
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According to Art. 24. 2 (I) two seats are reseniadthe joint commission for the

representatives of the Roma minofify.

Notwithstanding the strong emphasis on the collectinjoyment of minority cultural rights
in Poland, local and national agencies, do not seerfully articulate the promotion of
minority cultural rights through a personal pergpec Indeed, according to the wording of
the law, in these agencies the promotion of migodtltural rights is not necessarily
embodied, at the local level, by minority themsslbeat by the “competent minister in charge

of religious denominations and ethnic and nation@lorities” (Art.21.2).

At the national level where the law explicitly fees the participation of national minorities
to contribute to the protection/promotion of theudtural rights, this participation is shared
also with governmental representatives. In thiktli@ccording to the wording of the law, the
competence of these agencies does never foresderamgf full self-determination and self-
organization of minorities which can ascribed thgpgment of their cultural rights fully to a

complete personal dimension.

Minority rights are also promoted in Poland in othegislative act$?’ In the case of Roma,
the respect of their cultural identity can find sifie protection in the Regulation 220/206%3.
Particularly Arts. 2, 9 and 13 protect minority tcuél heritage at the school level. To this

regard, the recent report of the Advisory Committeesents some concerns on the practical

%6 According to the Advisory Committee, in the cageRmma the Polish Government has given practical
implementation to this provision. See Advisory Coittee on the Framework Convention for the protecid
national minorities, Second Opinion on Poland, Addpon 28 March 2009, ACFC/OP/I1(2009)002, §197
The role of the Agency can be compared to that n&t@onal human rights body (such as that of a “Hom
Rights Commission” or the Office of the “Ombudsmpgnt the light of its powers, to take measureshat t
different territorial levels, in order to ensurespect for minority rights also by mean of consigtatwith
agencies and organizations working in this field.

2" See Annexes to the Second Report submitted bynéotairsuant to Article 25, Paragraph 1 of the
Framework Convention for the protection of Nationahorities, Annexes 1-9 ACFC/SR/II(2007)006, reegi

on 8" November 2007.

28 Regulation of the Minister of National EducatiamdaSport of 3 December 2002 on conditions and nustho
of performing tasks allowing to sustain the serfseational, ethnic, linguistic and religious iddagtof students
from national minorities and ethnic groups by palsithools and educational facilities. (Journal afve No 220,
item 1853).
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implementation of such provisions for Romani pupMot only the teaching of Romani
history and cultural traditions remain low for Ramaupils but also for the mainstream
pupils. Moreover, where “ethnic attention” is paad Romani cultural identity, this is often

done by mean of segregationist policies in the fofffspecial classes” for Romani pupffs.

In Slovakia, the Constitution protects the development of migaulture at Art.34 of the

Constitution. In particular, this article proteth® cultural rights of minorities in the forms of:
right to education in their own language, use ef linguage in dealing with authorities and
right to participate in the solution of affairs @@mning national and ethnic minorities. Act
270/199%% further specifies this constitutional provision gyaranteeing the right to use a
minority language especially in the realms of etioca(84) and in the media, public events

and public gatherings (85).

In the case of Roma, the Advisory Committee hasmnig noted with satisfaction that
representatives of the Romani community have orgahtheir private radi6* Yet, at the
level of education the promotion of the linguistdonension of Romani cultural identity
through a teaching in Romanes is already very didhitas already emphasized in chapter
while analyzing the linguistic dimension: the Corttee of Experts has also found cases of

segregations towards Romani pupis.

In Bosnia and Herzegovinathe cultural rights of minorities are enshrinedthe Law on
National Minorities 12/2003 at Arts. 15-1% The content of cultural rights mostly relates to
the freedom of expression in the public sphereutino the free display of insignia and

symbols of the national minority, the establishmemtdia (radio, TV, newspapers), the

2 pAdvisory Committee on the Framework Conventiontfa protection of national minorities, Second Qgin

on Poland, Adopted on 2March 2009, ACFC/OP/11(2009)002, 30-32.

30 Act of the National Council of the Slovak Repubtio the State Language of the Slovak Republic No.
270/1995 Coll. 18 November 1995.

31 Advisory Committee on the Framework Conventiontfoe protection of national minorities, Third Omini

on Slovak Republic, adopted on"28lay 2010, ACFC/OP/I11(2010)004, §105.

32V/edi, infra, section 4.1.

33 Law on Rights of National Minorities Official Gagite of BiH, no.12/03 ofLApril 2003.
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establishment of cultural centers and institutiiitrary, museums, archive&¥* According

to the Advisory Committee, in Bosnia and Herzegawime protection of the cultural heritage
of minorities is generally quite underdevelopedpdstsally at the educational level “the
cultural heritage, history and languages of theonat minorities are virtually absent from

schools syllabuses and textbook¥”.

In each realm, the cultural realm included, Romatiooe to perceive themselves as “second
class citizens” since they cannot fully benefittbé rights ensuing from their citizenship
status”*® In the second report presented before the FCN®,Gbvernment of Bosnia and
Herzegovina discussed the establishment of a “R@mancil” at the level Parliamentary
Assembly of the Republic with the purpose of prawygbetter recognition of Romani cultural
identity and right<3” Nonetheless, the legal personality of this botiypiecise tasks together
with its possible territorial/personal articulatiblave not been clarified yet, as requested by

the Advisory Body in relation to the general adiiva of all Minorities Councils®®

6.6.2. Cultural rights in a personal perspective

In a small number of legal systems, the recognitiboultural rights in a personal perspective
builds on the legacy of the NCA model devised byrite and Bauer. The NCA model can
still be found with some modifications and evolagan Austria and Hungary, (the States that
currently control the territory formerly belonging the Hapsburg empire), in Russia (where
the model circulated through the medium of the 8latiideology already at the time of the

Soviet empire) in Slovenia, in Croatia, in Serlna & Finland.

3% These cultural rights find application in Bosniaszegovina under the minimum requirements minority
numerical representation in each Entity, cantasy,amd municipality (see Arts. 16 and 17).
735 Advisory Committee on the Framework Conventiontfa protection of national minorities, Second Ggin
%rg3 Bosnia and Herzegovina, Adopted 8h@xtober 2008, ACFC/OP/11(2008)005, §27.
Ibid., §18.
87 Second Report submitted by Bosnia and Herzeggwimauant to Article 25 Paragraph 1 of the Framework
Convention for the Protection of National MinoritieACFC/SR/I1(2007)005 received off 2ugust 2007, 80.
738 Advisory Committee on the Framework Conventiontfa protection of national minorities, Second Ggin
on Bosnia and Herzegovina, Adopted §h@xtober 2008, ACFC/OP/11(2008)005, 7.
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In Austria, Art. 3 of the Federal Act of 1978 provides national minorities with the rigtat
establish advisory boards to “preserve and reptdberoverall cultural, social and economic
interests”. According to this article, the presdéiora of minority cultural identity can be
fulfilled through the opportunity to submit propésdor improving the general situation of
the ethnic groups and their members. These praposay imply, for instance, the request to
use promotional funds (Art.10) which are allocateith the purpose of promoting
“associations, foundations and funds that servadmtain and secure a national minority, its
specific folklore and tradition, as well as its deristics and rights” (Art. 9.2).
Furthermore, ethnic group advisory boards are aidiled to present minority proposals to
promote general minority cultural interests befimeLander Governments whenever they are

requested to do so (Art.3.2).

At the level of internal organization, members lod £thnic advisory boards are appointed by
the Federal Government for a term of four yeargrafaving heard, the respectivénder

Governments (Art.4.1). According to the Federal,Asthnic advisory boards are organized
through a variable numerical composition which stablished by considering the general
numerical proportions of the minority groufs-a-visother minorities and by considering the
best ways through which it is possible to providiecuate representation to the political

opinions of the ethnic group concerned (Art.3.3).

As a national minority, Roma ame jure entitled in Austria to organize ethnic advisory
boards. However, from the analysis of the Austrizational reports submitted before
international monitoring bodies, it seems thataoRoma have not activated their own ethnic
advisory bodies yet. According to the last natiorggort submitted before the Advisory
Committee of the FCNM, a first attempt to promotenkani representation in the public

sphere has been registered in the city of Linzh&t context, an advisory council was set to

39 Federal Act 396 dated 7th July 1976 on the legalis of ethnic groups in Austria (Ethnic Groups)Ac
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specifically deal with the issues of integratioml ativersity’*® Yet, it is not clear whether the
structure of this Roma’s council does fully corresg to the structure of other ethnic groups
advisory boards and whether the activities thpeiforms are also developing the promotion

of cultural rights.

Indeed, the socio-economic situation of Roma intAaisappears overall still quite uncertain .
In particular, there still persists a substantiab gn the enjoyment of socio-economic rights
between Romani groups that have been recognizethtasnal minorities (“autochthonous
Austrian Roma”) and Romani groups that do not ekeld the citizenship status (“new
Romani minorities” migrated during the recent Ballanflict) which is the precondition to
benefit any set of right$! Additionally, in Austria a long term program deségl and
implemented in close cooperation with Roma represieres is still missing®? On these
uncertain socio-economic foundations, the “cultwalancipation” of Roma in Austria has

still a long way before reaching a complete evoluti

In Hungary, the Law on Rights of Ethnic and National Minait/*® appears as one of the
most developed examples of implementation of theANfiodel. The Law recognizes the
right to ethnic and national minority identity afumdamental human rights which shall be
promoted both through an individual and througho#lective perspective (3.2). Minority
culture is in fact recognized to be part of theuna of Hungary (3.1) and such a culture shall
be preserved by prohibiting any policy that leadshe assimilation of a minority into a
majority of population (Art.4.1). According to thdungarian law, individuals have the right

to freely declare whether they wish to be affiltht® a national or ethnic minority group.

0 Third Report submitted by Austria pursuant to életi25 Paragraph 1 of the Framework ConventiortHer
Protection of National Minorities ACFC/SR/III(2000L0 rev received on #3August 2010, 28.

41 Advisory Committee on the Framework Conventiontfue protection of national minorities, Third Opmini
on Austria, Adopted on 38June 2011, ACFC/OP/I11(2011)00824.

“? |bid., §16.

3 Act LXXVII of 1993 on the Rights of National andHhic Minorities, adopted by the National Assembfy
the Republic of Hungary "7July 1993.
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Moreover, the affiliation to any minority group doaot preclude the recognition of dual or

multi-affiliation (Art.7).

The Hungarian Law reiterates the constitutionahtrigp establish local and national self-
governments with the aim to “protect and represeatinterests of minorities by performing
their duties and exercising their statutory autiydi(jArt.5). Minority self-governments can be
articulated at different institutional levels (maipial, local and national levels, as at Art.21)
and the councils representing the same ethnic nomty group may also enter in agreement

or cooperation in a multi-level perspective (Ar).30

The competence of minority councitatione materiaincludes the areas of local basic
education, local printed and electronic media, grbom of traditions and, adult education and
socio-cultural animation (Art.27.3). As a legal ignt(Art.36) minority councils are

guaranteed the autonomy to decide independentiyvinde number of cultural areas which
include the right to freely choose: their own naraes insignia; the principles and means
governing the utilisation of the mass media chasratltheir disposal; the establishment,
organisational structure, mode of operation of rtleeiltural institutions (such as theatres,
libraries and museums); and the maintenance ohslecy and higher educational institutions

with countrywide coverage (Art.37).

According to the Law on national minorities, mingrcouncils are also provided with the
right to present their opiniongs-a-vispublic authorities in the course of the draftingqess

of legislation affecting their cultural rights (A38). Furthermore, in the Hungarian law,
minority councils are provided with a high degrdeaatonomy in the promotion of their

cultural rights in the fields of education (Art2-80) and language Art.51-54).

Notwithstanding the highly promotional provisioregulating the establishment of minority

councils in the Hungarian Law, on the practicaelehe weak implementation of these legal
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provisions has often mislead the original legal dade. In its last repoff? the Hungarian
Parliamentary Commissioner for the rights of nadlcend ethnic minorities was particularly
critical on the high percentage of “fake” minoritpuncils that were activated all along the

Hungarian territory*

In the cases where “real” minority councils existdte national Commissioner noticed that
the representation of minority groups was oftensatered as merely “formal” both on the

governmental and self-governmental levels. Accaydio the same Commissioner, the
situation of concrete inefficacy of minority coulsctould be strongly attributed to the fact
that these councils have often been left in isofaat a very early stage of development of

their consultation activities when they have besmtgished*

In the case of Roma, the promotion of cultural tsgihrough minority councils has developed
especially at the local level, even if in the ligiftthe limitations highlighted before. In the
third national report submitted before the Advis@Qgmmittee of the FCNM, the Hungarian
government has highlighted the promotion of cultuights for Roma in the broadcasting of

Roma programs at the mass media level, particuéarlye radio level?’

As seen in section 6.4., at the beginning of tH& G&htury the NCA model circulated in the
former Soviet empire through the medium of the 8gsti ideology. Today, the NCA model

can still be found in the Russian legal system igéunctioning is regulated by the Federal

"4 The Report on the Activity of the Parliamentaryn@nissioner of the Rights of National and Ethnic
Minorities for the year 2009 has been last repagsented by the Office of the Commissioner. Indeéth the
enactment of the new Hungarian Constitution in 2@ Office of the Commissioner has been closbéé. iew
Hungarian Constitution has in fact merged the mnevifour Parliamentary Commissioners in one si@ffice
whose mandate focuses on the broader realm of fued@l rights (Art.30). Hence, the non-jurisdictbn
protection of minority rights at the national levels been downgraded by losing its specific manidagewider
spectrum of rights.
745 E. Kallai, Report on the Activity of the Parliamentary Cominiser of the Rights of National and Ethnic
Ménorities. 2009(Budapest: Office of the Parliamentary Commissien2010), 45.

Ibid., 46.
47 Third Report submitted by Hungary pursuant to deti25 Paragraph 1 of the Framework Conventioritfer
Protection of National Minorities ACFC/SR/II1(20[i®7 received on4June 2009, 47.
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Law on the National Cultural Autononf§? In Russia, national cultural autonomy is defined

by Art.1, as

the form of the national-cultural self-determinatiavhich is the social
association of citizens of the Russian Federatibo wonsider themselves to
belong to certain ethnic communities on the basisheir voluntary self-
organization with the aim of the independent solutof the issues related to
preservation of their identity, development of laage, education, and national
culture.

The organization of the NCA in Russia is basedh@ngeneral principles already envisaged
by Renner and Bauer in their early theorizationtted model: free will of the citizens to
declare themselves as belonging to a certain ettonemunity, self-organization and self-
government, diversity of internal organization ferraf the NCA; combination of public
initiative with the national support and respectha language, culture, traditions and customs
of different ethnic communities”*® According to Art.5 of the institutive law, the NCA

organizations in Russia can be organized at tha,loegional and federal levels.

As seen in chapter 2, Roma are one of the 16 grmupdich the Russian Federal Law has
recognized the right to organize its cultural rigtitrough the NCA modéf® As Osipov has
shown in his analysis, most of the time the prattimplementation of the NCA model in
Russiadoes not give rise to an effective translatiothef rights enshrine in the Federal Law:
a number of legal provisions remain in fact merehunciated on ae jure level without
finding real implementation on @e factoone’ In the case of Roma, the only right that
seems to find concrete implementation among thesisgtirined in the NCA law, is that of
creating “mass media in the order established bg tégislation of the Russian

Federation”>?According to the national report submitted to th@visory Committee of the

Z;‘z Federal Law on National Cultural Autonomy No. 2idbpted by the State Duma™LApril 1996.

Art. 2.
0 gee, section 2.2.4.
L A. Osipov, "National Cultural Autonomy in Russia:Case of Symbolic Law,Review of Central and East
European Laws5, no. 1 (2010).
52 Art. 4 of the NCA Law lists the following rights the recognized under the NCA model: to receivepstip
from the government and local self-government b®dwaich is necessary for preserving the nationamtitly,
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FCNM, under the NCA model Roma have been giverptssibility to create “The Gypsy of

Russia” magazine as a result of the Project “Tottlherance and resolving problems of the

753

Gypsy people™.

In Slovenia Art. 61 of the Constitution protects the right iatlividuals to freely express
affiliation with their nation or national communignd to give expression to their culture by
also using their language and script. The Roma @omity Act 33/07>* provides
implementation to of cultural rights of Roma (Ars.and 4) also by means of a Council
which consists of twenty-one members, of which teemn are representatives of the Roma
Union of Slovenia and seven representatives oRtima community in the councils of self-

governing local communities (Art. 7 and 10).

The tasks of the Council aneter alia, the promotion of activities for the maintenancehaf
Roma language and culture together with the orgdioiz of cultural, informative, publishing
and other activities significant for the developmeh the Roma community (Art.10.7).
According to the FCNM report cultural rights for Ra have currently found implementation
in Slovenia mostly through annual calls for applmas, supports cultural projects and other
activities of the Roma community aimed at the pnest@on and affirmation of the cultural

and linguistic identity of the Roma community, inding access to medi&?>

development of the national (native) language aatlonal culture; to address the bodies of legistati
(representative) and executive power, local selfegoment bodies, representing its national-cultuntarests; to
create mass media in the order established by dbmsldtion of the Russian Federation, to receivd an
disseminate information in its national (nativehdaage; to preserve and enrich its historical anituial
heritage, to have free access to the nationalt@llt@alues; to follow national traditions and cueg) renew and
develop art and folk trades; to create educatios@kntific and cultural establishments and to fgewtheir
functioning according to the legislation of the Bias Federation; to participate through its pleteéptaries in
the activities of international non-governmentagjanizations; on the basis of the legislation of Ehessian
Federation, to establish and maintain, without afigcrimination, contacts with the citizens and non-
governmental organizations of foreign states.

53 Third Report submitted by the Russian Federatiorsymnt to Article 25 Paragraph 1 of the Framework
Convention for the Protection of National MinoritieACFC/SR/I11(2010)005 received off &\pril 2010, 62.

54 Official Gazette of the Republic of Slovenia, N8/@7, 13" April 2007.

5 Third Report submitted by the Slovenia pursuaritticle 25 Paragraph 1 of the Framework Conventam
the Protection of National Minorities ACFC/SR/II20)007 received on #8April 2010, 12.
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In Croatia, the Constitution protects at Art.15 the cultuights of minorities in the form of
cultural autonomy. The Croatian Constitutional LEsb/2002 further specifies this provision
by clarifying that for the purposes of Croatianigfion, cultural autonomy is intended to be
a mean of preservation, development and proteatibrminority cultural heritage and
traditions (Art.7) and that it shall take the fowh organizations, trusts and foundations as
well as of institutions engaging in cultural adi®s (such as museums and libraries at
Art.15). In contrast to the Austrian case wherenhmber of members of minority councils
varies according to the numerical proportions ef thinority groups that it should represent,
in Croatia NCA is structured through a fix numekigpgesence which varies from 10 members

at the local level, to 25 members in the countyncis.

Furthermore, in Croatia, minority councils are #éed to the right to elect national minority
councils which shall be exercised in self-governimenits where members of national
minorities account for non less than 1,5 percertheftotal population or in which over 200
members of an individual national minority live amd regional self-government units in
which over 500 members of an individual nationahonity live. Moreover, the Croatian
system of minority representation through cultusaitonomy guarantees also to those
minority groups whose numerical presence is infeiaoany threshold to organize a separate

councils (less than 100 members per territoria)uairepresentative per minority group.

The representatives of minority groups (both as bes of the councils and as single
representatives) are elected for a four years marated are entitled to propose measures to
improve the status of national minorities and tove opinions and suggestions to improve

the representation of minorities in the me@faAccording to a recent report produced for the

" Third Report submitted by Croatia pursuant to éti25 Paragraph 1 of the Framework Conventiortter
Protection of National Minorities ACFC/SR/II(20@92 received on 13April 2004, 16-17.
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European Parliament, in Croatia more than 300 ah&bave been elected as members of

councils and as representatives of the Roma natioimarity at all levels in Croati&’

According to a recent opinion of the Advisory Corttee on the FCNM, the practical
implementation of the provisions of the constitoablaw regulating the functioning of the

councils appears quite unsatisfactory. In the wofdbe Advisory Committee,

..in many self-government units, co-operation betwthe councils of national
minorities and local authorities is lacking and tbeuncils are not even
informed of planned discussions and decisions @ffggersons belonging to
national minorities. In addition, the legitimacy tfe councils of national
minorities remains questionable due to a number sfbstantial
shortcomings>®

Additionally, the public financial support to nat@ minorities’ cultural activities is too

limited to be sufficient to fully meet the needspefsons belonging to national minorities.

In Serbia, Arts. 80 of the Constitution recognizes to thembers of national minorities the
right to found “educational and cultural associasit Art.81 clarifies, as a sort of corollary of
the previous provision, “in the field of educatiaulture and information, Serbia shall give
impetus to the spirit of tolerance and intercultutialogue”. These constitutional principles
are further specified by the Law on Minorities whicecognizes individual and collective
rights to minorities with the aim of preserving addveloping their national and ethnic
specificities also by allowing the usage of thational symbols (Art.16). Serbia devises as
well the enjoyment of cultural rights for nationaiinorities in a personal perspective by
hinging minority cultural rights not in the termowhere minorities traditionally live but in

the persons belonging to national minorities.

5" European  Parliament,  "Protecton of the Roma in oafla  (Available  at

http://www.Europarl.Europa.Eu/Document/Activitiesi@/201011/20101124att00191/20101124att00191en.Pdf
)," (European Parliament, 2010).

8 Advisory Committee on the Framework Conventiontfue protection of national minorities, Third Opmini

on Croatia, Adopted on #8une 2011, ACFC/OP/I11(2010)005, §28.
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The Serbian Law on Minoritié® does not clearly articulate the personal dimensibn

cultural rights in a structured NCA model. Indeédt. 12 of the Law enshrines the right for
national minorities to “found separate culturatjsic and scientific institutions, societies and
association in all spheres of cultural and artikt&. Although this provision establishes the
independency of these cultural bodies in the perémce of their activities, it does not
precisely specify how these bodies are articulatedi the exact activities they are entitled to

perform.

Moreover, the final part of the same provisionersfto these cultural bodies by means of the
definition of “national councils”. Hence, this amgbous wording does not satisfactorily
allow the comprehension neither of the activitiegt these cultural bodies should uphold nor
of the sphere where they operate: whether merdtyral or also political (by for instance

foreseeing the possibility to provide recommendwtito the political authorities).

Therefore, althougin abstractg according to the open wording of the provisioopfa may

potentially exercise a right to self-government the area of culture (by for instance
participating in decision-making processes in dtis related to the preservation and
development of Romani cultural) in practice theyoaktivities that are recorded to be
performed by these cultural bodies are as in thesRo case, those related to the cultural
expression in the mass-media. According to theonatireport submitted before the Advisory

Committee of the FCNM,

The Assembly of AP Vojvodina transferred to the ibl@l Council of the
Roma National Minority the founding rights to theIF hem which publishes
a general magazinéThem” and the children’'s magazine ‘Chavorrengo
Them” , subsidized by the Provincial Secretariat of Infation of AP
Vojvodina. In 2005 a monthly in the Romany languages launched, the
founder of which is also the National Council oé tRoma National Minority.

™9 Law on Protection of Rights and Freedom of Natidvianorities, Official Gazette of FRY No. 11 of 97
February 2002.
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The Ministry of Culture co-finances the paper te etmount of 100% of the
required funds®®

In Finland, the protection of cultural rights of Roma is emséd at Section 17.3. of the
Constitution which entails the general provisiortle# right to maintain and develop Romani
language and cultur8' So far Finland has not developed any ordinaryslation to further
specify the articulation of Roma cultural rightsthun its domestic jurisdiction. However, the
Report prepared in response to the CoE Commissfonéduman Right<$®? has recognized
as a “good practice” administrative structures nbasmce Romani participation in the areas
affecting their cultural life from the 60s Finlantas developed. These administrative
structures consist of a National Advisory Board dodr Regional Advisory Boards on

Romani Affairs.

These Boards fulfill Romani cultural rights througlpersonal perspective even in the lack of
any apparent link with the NCA model. These Boadsin fact entrusted with the mandate
of enhancing the equal participation of Roma in Ewenish society, improving the living
conditions and socio-economic position of Romanpting the rights and equality of Roma,
promoting the culture of Roma and enhancing diadogiud co-operation. The Boards operate
at different institutional levels by acting as espeon issues regarding Romani population,
monitoring the development of the circumstanceRahani population, taking initiatives and
issuing statements and opinidfi$.Furthermore, according to the third report subeditt

before the Advisory Committee of the FCNM, Romauliwral rights in Finland are promoted

%0 Second Report submitted by Serbia pursuant tal&rl5 Paragraph 1 of the Framework Conventioriter
Protection of National Minorities ACFC/SR/II(20@8)1 received on%March 2008, 180.
%1 “The Sami, as an indigenous people, as well aRbrma and other groups, have the right to mairaaih
develop their own language and culture. Provismmshe right of the Sami to usethe Sami languaderdé¢he
authorities are laid down by an Act. The rightspefrsons using sign language and of persons in oéed
interpretation or translation aid owing to disalgikhall be guaranteed by an Act”.
762 CoE Commissioner for Human Rights, "Example fromli@hd “a Good Practise for Participative Structure
on Roma Inclusion: The Advisory Board on Romani  ait in Finland”,"
g?sttp:llwww.coe.int/t/commissioner/Activities/GoorﬂEtices/, 201p (last entered on 10/06/2012).

Ibid.
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in the broadcasting of Romani mass-media prograrngh however do not yet use Romanes

as a medium languag&

6.7. Critical remarks

The analytical excursus developed in this chapgsr built on the assumption that the full
recognition of minority cultural rights strongly plends on the effective recognition of the
peculiar cultural identity of minorities at all lalglevels (international, European and
domestic). Nonetheless, the analysis has shown ttleatnotion of cultural identity is
extremely difficult to be crystallized since it donuously changes in relation to the social

evolution of the social group (i.e. minority) to wh it refers.

In the case of Roma, the notion of cultural ideni# even more difficult to be precisely
identified although some general patterns can beeck to the “traditional Romani core”
characterized by Romanes, traditional customs (asgah by theKris) and a nomadic life-

style which even if abandoned by a number of Rornammunities still characterize Roma’s
diffuse presence in Europe. As clarified by Maragbva and Popov, this general “traditional
Romani core” has historically been subjected tded#int evolutions, which are part of the

intrinsic process of construction and reconstructbcultures’®

Currently, European States have generally recognRemani cultural identity at a very
underdeveloped stage. While the vast majority glllesystems do not recognize at all
Romani cultural identity, a limited number of Stateave recognized instead at a very low
level Romani cultural identity. Accordingly, theworecognition of Romani cultural identity
produces in turn either an inexistent or a limitedognition of Roma cultural rights. The

analysis has shown that in four countff&she recognition of Romani cultural identity islisti

%4 Third Report submitted by Finland pursuant to @ei25 Paragraph 1 of the Framework Conventioritfer
Protection of National Minorities ACFC/SR/II1(2000D1 received on 220f May 2010, 49-50.

% See section 6.1.

% Germany, United Kingdom, Ukraine and Romania.
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too fragile to root a parallel recognition of Romadtural rights. Whereas in fourteen cases the
recognition of Romani cultural identity has allowi parallel articulation of Roma cultural

rights either from a territorial perspectf%eor from a personal perspecti(&.

By and large, it can be noted that the majoritjeghl systems articulating the cultural rights
of Roma either through a territorial or a persopaispective, legally recognize them as a
“national minority”*® In those legal systems in which Roma cultural tigdre devised in a
territorial perspectivé’® the content of cultural rights is mostly tailoret the areas of
freedom of expression in the minority languagegmtion of cultural traditions, inclusion of
minority language/culture in the educational curdc support of media/cultural programs
activated by the minority group. In one legal sgstéhe right to nomadism and free

movement for Roma is also included in the spheiRasha cultural right$’*

Whereas in those legal systems where the cultiglatsrof Roma are devised in a personal
perspective,? the content of this set of rights does not suliistiy change. The distinctive
feature between the two dimensions can insteadnbisaged in the role provided to this
social group while exercising this set of rights plrticular, in those legal systems addressing
Roma cultural rights through a personal perspecthe collective dimension in which these
rights have articulated has shown to mostly defigm the legacy of the NCA model. In this
framework, the social group is provided with a aertdegree of control and autonomy in the

implementation of this set of rights.

From a merely theoretical standpoint, the articaotabf Roma cultural rights from a personal

perspective has shown to be particularly suitadlBamani cultural identity of non-territorial

" Italy, Czech Republic, Macedonia, Montenegro, Rad)&lovakia and Boshia-Herzegovina.

%8 Austria, Hungary, Russia, Slovenia, Croatia, Sesrid Finland.

% These are the cases of Austria, Slovenia, Cro@éepia, Finland, Czech Republic (which defines Rdroth
as “ethnic minority” and as “national minority”),0Bnia-Herzegovina and Slovakia.

0 taly, Czech Republic, Macedonia, Montenegro, Red)&lovakia and Bosnia-Herzegovina.

" This is the case of Italian regional legislation.

2 pustria, Hungary, Russia, Slovenia, Croatia, Sesrid Finland.
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minority, especially in the form of the NCA mod& Moreover, the devise of Roma cultural

rights through the NCA model not only derives bisbastrengthens the overall recognition of
Romani cultural identity as it implies (at le&stabstractd a stronger Romani presence and a
consequent “political” influence on the public sphéas it can be deducted from the general

principles contained in the Oslo and in the Lundd®mendations).

Yet, this model potentially entails a set of catidmplications which, in its extreme

applications (as the Russian case has shown) aanseMvert the high promotional nature of
the NCA to the point the effective enjoyment oftatdl rights can even be downgraded to a
lower stage than the territorial model. In thishligit can be argued that no national “legal
good practice” that can be raised to the levehef“best solution” to be taken as a paradigm

for future devise of Roma cultural rights in otli®mropean systems as well.

In spite of different variations that have develdgeom the “Romani traditional core”, the
different legal systems where the recognition ahsan identity takes place and the different
dimensions on which the recognition of Roma cultaghts can articulate (either territorial
or personal), the recognition of both Romani caltudentity and Roma cultural rights needs
to necessarily find on an unavoidable element: rib@gnition of dignity to Roma as

individuals and as European citizens.

Indeed, within the majority of societies where Rdiaa, their presence has shown to be still
perceived as mostly “illegitimat€”’ Recently, the international Courts and supervisory
bodies (especially the ECtHR) have developed i@sef judgments and opinions aimed at
raising the legal standards of recognition on Ransahural identity. However, if practical

implementation of cultural rights for Roma wishesescape the “Cinderella syndrorff@it

7 Klimova-Alexander,The Romani Voice in World Politics: The United Na8 and Non-State Actors
Mentioned in section 4.4.

" \illiams, "L'ethnologie des Tsiganes ".

"5 Niec, "Casting the Foundation for the Implemewiaibf Cultural Rights ".
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should be more developed and financially suppodedhe domestic level, in a holistic
framework of Romani emancipation by necessarilyspasfrom the preliminary guarantee of
socio-economic rights which is the preconditiontfo full realization of cultural rights as the

HCNM has emphasized®

7% See section 6.3.1.
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Chapter 7

Political Rights

Summary: 7.1. Participation and representation of Roma in thelipufphere in a legal
perspective. 2. Political rights at international level.7=3. Political rights at European level.
— 7.4. Individual and collective political rights. #.5. Political rights of Roma at domestic
level. — 7.5.1. Co-decision mechanisms. #.5.2. Consultation mechanisms. #.5.3.
Coordination mechanisms.7%5.4.Self-government mechanisms7:5.5. Multi-level political

representation. #.6. Critical remarks.

7.1. Participation and representation of Roma in the public sphere

At international level the right to promote the ifoal representation of minorities is
enshrined in a number of legal texts. Nonetheligss,right can entail several meanings and
diverse interpretations. According to the doctrittés right ensues from an inner tension
between the principle of (formal) equality undemlyithe foundations of each democratic
system and the legal recognition of different slograups that cannot be encompassed by the

application of the principle of (substantial) eqtyal

In those legal systems where the principle of (fljnequality is emphasized, minority
political rights inevitably appear “sacrificed” s@ minority rights are structurally inferior to
those of the majority. On the contrary, in thosgalesystems where the political rights of
minorities are promoted, the dimension of (subs&dnequality in the sphere of political
representation appears instead necessarily “cosgmésince the political participation of
minorities needs to be assured by means of spewihanismé’’ By and large, the

recognition of minority political rights can be werdtood as closely connected to the notions

" E. Palermo and J. WoelRiritto costituzionale comparato dei gruppi e deleinoranze (2nd Edition)
(Padova: CEDAM, 2011), 128.
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of State and nation: when a minority is legally agmized as representing one State’s
nationality (as in the case of national minoritj€8)political rights are likely to be fully

guaranteed to this minority group.

However, no general rule regulates the balancinghefcompeting instances of (formal)
equality in political representation and the (sabsal) promotion of minority political rights:
each “medium point” results from a precarious eguidm which ensues from political
choice. In other words, the “solutions” that canaguntee the effective participation of
minorities in public affairs are numerous and deeeaccording to the “compromise” that has
been reached in each and every case between campetnority claims and national

interests.

In literature, the notion of effective participati@f minorities in public affairs is analyzed
alongside with the notion of “political represeidat. This notion involves different sets of
interpretations which consider a minority repreagwé either as a person who is part of the
minority group or as a person who speaksbehalfof the minority groug’® Nevertheless,
none of these cases can be understood as the trea$’ the “authentic” device able to ensure
minority representation, since at the practicaleleboth cases give rise to issues of
authorization and accountability which deal withe teffective fulfillment of minority’s

interests.

"8 Defined also in terms of “co-nations” see T.H. M) National Minority Rights in EuropéOxford: Oxford
University Press, 2005).

1 According to a first interpretation of “represeitia” a representative may be a trustee i.e. aopeveho is
vested with formal responsibility for another’s peoty or affairs. In the second interpretationhs toncept of
“representation”, a representative can be undeds&s a delegate i.e. as a person that is chossst tm behalf
of another on the basis of clear guidance anduastms. A representative however, can be also rstmtzd,
according to the third interpretation, as a persbo carries out the promises on the basis of wheshe has
been elected. Finally, a representative may typifyesemble the group that he/she claims to reptesince it
contains members drawing from all groups and sestin societies. This last notion is also defined'rairror
representation” and it implies that a represengagiovernment or parliament would constitute a nueson of a
larger society, containing members drawing fromgatiups and sections of a society. See A. Heyw&ey,
Concepts in PoliticsLondon: Macmillan, 2000). cited in A. Verstichd®articipation, Representation and
Identity. The Right of Persons Belonging to Miriestto Effective Participation in Public Affairs:@tent,
Justification and LimitgAntwerp/Oxford/Portland: Intersentia, 2009), 29-3
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When considering the participation of Romani comities in Europe both at national and at
trans-national levels, again such a political pgttion cannot be described by means of
“univocal” institutional devices since as part bétminority rights discourse it can be realized
by means of different “political” solutions. A retestudy from ENAR/ERIO has shown that
the participation of Roma is generally very lowthe political sphere. According to this

study,

Racial prejudice, poverty, low education leveldy-standard living conditions,
language barriers, and other social and economatorfa increase the
communication and policy gap between governmentd #re majority
population on one side, and the Roma populatiorthenother, reinforcing
mutual distrusf®

Nonetheless, this vicious-circle of “poverty-disahnation-exclusion” does not reflect into a
lack of relations or contacts in the political sgh@" The general framework of Romani
participation in public life — although very limde- appears much more complex than what
can be expected from a first approach to the isBgpecially in the last two decades, the
participation of Roma in the European public spHeae generally increased either through
the direct participation of Romani representatitremmselves or through the participation of
people and organizations promoting the represemtaif Romani claims and interests at the
trans-national level®? This chapter partially accounts for the complexifythe political
representation of Roma in Europe by comparativedpsider the extent to which the
international and the European sets of minoritytigal rights allow the direct participation of
Roma in the public sphere and, in parallel, thesgixto which these general principles of

political participation are implemented at the dstitelevel.

80 ENAR/ERIO, "Political Participation of Roma, Trdlee and Sinti CommunitiesFact Sheet 32007).

81 See also V. Vatta, "I gruppi di interesse e lgprapentanza politica dei Rom," lilMosaico Rom. Specificita
culturali e governance multilivelled. S. Baldin and M. Zago (Milano: FrancoAngelil2) 131.

82 A, McGarry, Who Speaks for Romg®ew York/London : Continuum 2010). A more in depliscussion of
Romani representation at the trans-national lesvdeiveloped at chapter 9.
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7.2. Political rights at international level

At international level, the ICCPR is considered lie the paramount legal instrument
protecting/promoting political rights. These riglgdiculate on a binding level the general
principle already enshrined at Art. 21.3 of the UBlccording to which the “will of the
people shall be the basis of the authority of tbeeghment”. More specifically, the ICCPR
guarantees to each person the right to take patteirconduct of public affairs, directly or
through the free choice of representatives withstinction of any kind (Art.2), to vote and
be elected at genuine periodic elections by unaleasd equal suffrage held by secret ballot

and to have access on general terms to equaldyhilic service in one’s country (Art.25).

Similarly, also the ICERD binds States to guarardgeeryone without discrimination with
“political rights, in particular the right to pactpate in elections — to vote and stand for
elections — on the basis of universal and equétasid; to take part in the government as well

as in the conduct of public affairs at any leved &iave equal access to public service” (Art.5)

A more specific recognition of minority politicaights can be found at international level
only in soft-lawinstruments. Art. 2 of the UN Declaration on thglRs of Persons Belonging
to National or Ethnic, Religious or Linguistic Mintles expressly address the right of
minorities to effectively participate in the publite, through the establishment of their own
associations, in a manner not incompatible withonal legislations. The Human Rights
Committee has further interpreted the right of ipgration of minorities as requiring positive
legal measures in order to more effectively guaarthe participation of these minority

groups to decisions directly affecting thé.

83 Although in Comment No. 23, the Committee expljcieferred to the exercise of cultural rights, tset 6.4.

has already emphasized how the boundary betweémralutights and political rights, sometimes appgeguite
fuzzy since there may be some overlapping betwleetvto legal areas, especially with regard to niiies: In

this light, the consideration of this comment dtzopolitical rights appears certainly relevanttagferred to the
participation of minorities in the public life iregeral terms.
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However, as seen in the previous chapter on culltights, the involvement of minority

groups at decision-making level on issues direatfgcting them can either articulate on a
territorial or on a cultural dimension. In the lighf the non-territorial and diffuse nature of
Roma, it remains to be seen how this general il@cof “guaranteeing the effective

participation of minorities” is assured at Europeaw domestic levels.

7.3. Political rights at European level

At the European level, the legal recognition of amity political rights is mostly enshrined in
the geo-legal spheres of the OSCE and of the €bEhe OSCE, in particular, has played a
key role in reinforcing the legal background rethte the rights of political representation of
minority groups not only from a general perspecbu¢ also from the specific perspective of
Roma political rights. Already in the framework ttfe Copenhagen Meeting of 1990, the
OSCE recognized the effective participation of mityogroups in public life as an essential
element of justice which guarantees their inhemighity of minority groups as human
beings. Significantly, within the same legal docaimehe OSCE recognized the particular

problems of Roma in Europe as wéf.

In the subsequent Concluding Document of BudapestOSCE recalled and expanded the
principles enshrined in the Concluding DocumentGagfpenhagen by paying a specific
attention to Roma. In this framework, a legal bags set to create — within the ODIHR — a
“Roma Contact Point” with the mandate to act asladring house” to exchange information

on the implementation of commitments relating tarRcand to facilitate contacts on Romani

8 The EU law has still not developed any legal psimni to guarantee its citizens with the right tequhte
political representation at the national level. éwtingly there are no “special political rights’rfminorities at
the EU level such as autonomy or special quotas.ofty “political rights” that Roma EU citizens canjoy at

the EU level are that related to vote and staneffections at the local as well at the Europeasllas any other
EU citizen. These rights, however, derive from itHe citizenship status and have nothing to do vilitiir

minority status.

"8 gSee the Concluding Document of the Human Dimensieating in Copenhagen on the 29 June 1990.
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issues among participating States, internationgdmizations and NGO&® In the following
years, the OSCE further expanded the mandate dRdinea Contact Point as to comprehend
the tasks of monitoring the advancement of Rom&igall rights in Europe by focusing in
particular on the analysis of institutional devicgsomoting the coordination and

representation of Ronfd’

With the establishment of the Roma Contact Poihg ODIHR started to deal more
consistently with the issue of the political regmstion of Roma in Europe and, in the
following Human Dimension Meeting, a Roundtable $trategies for Implementing the
Minority Rights of Roma and Sinti was organize titically discuss the situation of this
social group in Europe. In its final part, this Rdtable came at the conclusion that, at the
political level, the Romani movement was functi@niat different levels, more or less
independently with loose structures of competemctecmmunication. In order to strengthen
the effective participation of Roma also withinioagl institutional structures, in the same
meeting, the ODIHR called for urgent dialogue b&mwdromani activists and leaders to

further strategizing political participation angpresentation of Romani groufs.

With the adoption of Lund Recommendations, the ggef recognition of the necessity of a
more effective Romani participation in politicaleliwas further enhancétf It is, in fact, in
the same year of adoption of the Lund Recommendsatibat the Supplementary Human

Dimension Meeting on Roma and Sinti Issues of tB&B/ODIHR proposed a survey on the

86 Budapest Concluding Document 1994.

87 OSCE-ODIHR, "The ODIHR Contact Point for Roma &idti Issue," ed. OSCE-ODIHR (Warsaw: OSCE
Office for Democratic Institutions and Human Rightsntact Point for Roma and Sinti Issues, 2001).

88 £ Sobotka, "Special Contact Mechanisms for RonmePolitical Participation of Minorities. A Commentary
on International Standards and Practjoed. M. Weller and K. Nobbs (Oxford/New York: @rl University
Press, 2010), 506.

8 |n particular, Recommendation 6 focuses on theifipeecognition of minorities in public life thrmh a
mechanism for dealing with minority issues througgh level ministerial advisory bodies and the fatm
inclusion of such groups within the political deécismaking structure through special measures.
Recommendation 11 highlights the importance of ftimg minority political participation also at thecal and
regional levels. Recommendation 12 clarifies thaamity political participation can also articulaterough
advisory and consultative mechanisms which fulii¢ ideals of participatory democracy by facilitgtithe
dialogue in the adoption of any legislative or adistrative measure that directly affects the retégoup.
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“best practices” regarding the participation pagifor promoting Roma’s political

representation within the OSCE Stat¥s.

The meeting was opened by an introductory speetheoHCNM which recommended that
the participation and representation of Roma shdwalde been articulated through specific
institutional mechanisms on the political level.darticular, such mechanisms should have
been aimed at guaranteeing the genuine and meahimggresentation of Roma in a way
which could enable them to preserve their speddentity and cultural characteristics.
According to the HCNM, the efficacy of such meclsams can be measured through a number
of criteria which guarantee the effective partitipa of Roma at all institutional levels and
different political stage$' During the Oslo Ministerial Meetidf and the Bucharest
Ministerial Council Meetind?® the issue of political representation of Roma i@sher
recalled. In particular, during these meetings @®&CE recommended devising appropriate
solutions in order to ensure that adequate ressweee made available to provide effective

implementation to the actions of the Roma Contatt®**

Although, as repeatedly argued, the legal documantise OSCE do not have binding force,
the general principles enshrined within these damus) were nonetheless important to
constitute the legal ground to build the bindingnoaitments of the FCNM in the CoE geo-
legal sphere. These are particularly the casesroR.2 and Art.15 of the FCNM which

require Member States to create the necessarytammito allow the participation of national

minorities in cultural, social and economic lifepesially in those areas directly affecting
them. In the case of Roma, in line with the pritespdentified by the OSCE and patrticularly

by the HCNM, the Advisory Committee of the FCNM oeumended a more effective

"% OSCE/ODIHR Supplementary Human Dimension MeetRgma and Sinti Issues, Vienna, 6 September
1999.

"1 Address by Max van der Stoel to the OSCE/ODIHR ferpentary Meeting on Roma and Sinti Issues,
Vienna, September 6, 1999 cited in Sobotka, "Sp&watact Mechanisms for Roma ", 506.

92 seventh Meeting of the Ministerial Council, Deelémn on Kosovo, 2-3 December 1998, Oslo.

93 Ninth Meeting of the Ministerial Council, Minisiat Declaration, 3 and 4 December 2001.

94 Sobotka, "Special Contact Mechanisms for Roma .
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implementation of these legal provisions partidylan the realm of public administration

where Roma are still very under-represenrtéd.

More recently, the ECtHR has interpreted some ggnarovisions enshrined within the
OSCE background. 18ejdi* and Finci v. Bosnia and Herzegovifi4 the ECtHR has in fact
found a breach ofpter alia, Art. 3 Protocol 1 (right to free elections) irtase involving two
applicants both citizens of Bosnia and Herzegoviespectively of Romani and Jewish
origins. The applicants complained their exclustamm the basis of their ethnic origins — from
the candidacy to the Presidency of the House opleeand to the Parliamentary Assembly

despite possessing experience comparable to thegtiglected officials.

According to the Constitution of Bosnia and Heragga, which was drafted within the
framework of the Dayton Agreement of 1995 in orderrestore peace after “ethnic”
cleansing, only members of the “constituent” pesplédentified as Bosniacs, Croats and
Serbs) were in fact entitled to political represdion at the Presidential level. Although the
non constituents people of Bosnia and Herzegoviddctheoretically enjoy their political
rights by being indirectly represented by constiteepeople, the Court considered, in its
reasoning, the applicants’ active participationpirblic life and their choice to run for the

House of People or the Presidency as completelgreoh

In particular, in its reasoning, the Court consadethe overall socio-political situation in
Bosnia and Herzegovina to have generally improvedces the Dayton Peace
Agreement. Furthermore, the Court upheld the pwsitf the Venice Commission, one of the
interveners in the case, according to which theteg power-sharing mechanisms of Bosnia

and Herzegovina did not require the total exclusbone group of citizens. Indeed, power-

95 Advisory Committee on the Framework Conventiontfor Protection of National Minorities, “The effaet
participation of persons belonging to national mities in cultural, social and economic life and pablic
affairs” ACFC/31DOC(2008)001, adopted on 27 Febr 2908 §124-125.

% Sejdit and Finci v. Bosnia and Herzegovinapplication Nos. 27996/06 and 34836/06, Europ€anrt of
Human Rights Grand Chamber decision of 22 Dece®d@9. See footnote 187
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sharing mechanisms constitutionally settled in Bopsmd Herzegovina, were designed with

the aim of assuring a cease-fire through the agprivconstituent people.

However, once the restoration of peace was fullhiemed, the persistent applicants
ineligibility to stand for election to the House Btoples of Bosnia and Herzegovina was
considered by the Court as lacking an objective r@agdonable justification precisely in the
light of the CoE democratic standards. Moreovee, @ourt clarified that when joining the
Council of Europe in 2002 and when consequentlifynaty the ECHR and its additional

Protocols, Bosnia and Herzegovina agreed to adbehe CoE relevant standards.

Likewise, when ratifying a Stabilization and Assdmn Agreement with the European Union
in 2008, Bosnia and Herzegovina committed itself tamend[ing] electoral legislation
regarding members of the Bosnia and Herzegovinaidtecy and House of Peoples
delegates to ensure full compliance with the Eusop€onvention on Human Rights and the
Council of Europe post-accession commitments” withie to two yearS’ In its decision,
the Court therefore found that the applicantstiooed ineligibility to stand for election to
the House of Peoples of Bosnia and Herzegovina odation of Article 14 taken in

conjunction with Article 3 of Protocol No. 1.

It is interesting to highlight that, in its reasoegj the Court reiterated its interpretation of
discrimination that in the Court’s words means dtneg differently, without an objective and
reasonable justification, persons in similar sitwa”.”*® Moreover, the Court clarified once
again that discrimination does occur whenever thereno objective and reasonable
justification i.e. whenever the distinction doeg parsue any “legitimate aim” and whenever
there does not exist any proportionality betweenrtteans employed and the aim sought to

be realized. In this logical framework, racial disgnation has to be understood as a

978409,
798842,
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particular kind of discrimination that, according the Court, requires special vigilance and

vigorous reaction, from national authoritfes.

% the Court reaffirmed that authorities must

By recalling the principles enshrinedNtachova®
use all available means to combat racism in ordeeinforce the democratic visions of a
society whereby diversity is not perceived as adhrbut as a source of enrichment.
Moreover, although Art.14 does not prohibit Contirag Parties from treating groups
differently in order to correct “factual inequatit” between them, on the basis of the
precedentD.H. and Other§! the Court noted that, in certain circumstancesaiture to

attempt to correct inequality through differentatiraent may also give rise to a breach of that

Art.14 in the lack of an objective and reasonab#gification.

This brief excursus on the recognition of politicights at the European level has shown that
especially at the OSCE and at the CoE 1e¥%la,general trend is starting to develop as far as
the recognition of minority political rights in geral and Roma political rights in particular, is
concerned. This trend has developed in line with direction already identified by the
Human Rights Committee: the effective participattdrminorities in general and of Roma in
particular should be assured also by means of tipesiegal measures”. In the caSejd¢

and Finci v. Bosnia and Herzegovinhe ECtHR has clarified that particularly in ttese of
non-territorial groups such as Roma, the meaningpositive legal measures” may find

concretization through the indiscriminate acceswsioiority individuals to electoral rights.

799 §43

809 Nachova and Others v. Bulgariapplication Nos. 43577/98 and 43579/98, Europ@anrt of Human Rights
Grand Chamber decision of 6 July 2005 § 145. Chdples briefly discussed this case as well.

81D H. and Others v. Czech Republipplication No. 57325/00, Chamber decision ofebfiary 2006 Grand
Chamber decision of 13 November 2007. § 175. Chepde 5 and 6 have already discussed this case
respectively from the perspective of linguistichtisy economic and social rights (right to educgtemd cultural
rights.

82 |n particular, this legal trend can be identified the legal standards enucleated by the OSCE Lund
Recommendations and by the activity of the OSCE &@wontact Point as well as by the provisions enslrin

the ECHR as interpreted by the ECtHR.
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7.4. Individual and collective political rights

Nonetheless, the promotion of minority participatio public life by means of “positive legal
measures” does not exhaust in the guarantee dafidiseriminate access to electoral rights for
all minority individuals. Such a guarantee whiclesi@oncretely translate on the right to vote
and to stand for elections, considers just theviddal dimension of minority political rights.
However, when considering the collective dimensabminority political rights, the meaning

of “positive legal measures” reveals a much mommex question.

According to the OSCE Lund Recommendations 7 anthe3right to vote and to stand for
elections without discrimination (together with tfieedom of association) are just the
preconditions for the effective representationmoforities in elected bodies from a collective
dimension. Once these preconditions are met, fleetafe representations of minorities from
a collective dimension can substantiate on spéastitutional mechanisms such as reserved
seats (Recommendation 6), advisory and consultatdees (Recommendations 12 and 13)

and self-governance mechanisms (Recommendatiofi>L6).

According to Bieber, in the lack of a binding refece on the ways through which the
effective participation of minorities from a coltae dimension concretely find
articulation®®* the Lund Recommendations constitute the legal tpofnreference to this

regard, even if this legal document can be seem m®ridentifying best practice” rather than

as a pure “legal standard”. More specifically, adowy to the same author, the Lund

893 For a commentary on the institutional measuregrémnote minority political participation under thend
Recommendations see A. Verstichel, "Special Measiréromote Minority Representation in Elected iBsd
The Experience of the Osce High Commissioner onioNak Minorities " in Science and Technique of
Democracy. The Participation of Minorities in Publiifeed. CoE (Strasbourg: CoE Publishing, 2011).

84 \While at the CoE level, the paramount instrumentttie protection and the promotion of minorityhtis; the
FCNM, does not concretely specify how to interghtet meaning of “positive legal measures” in a cile
dimension, the Commentary of the FCNM Advisory Caiter on the Effective Participation of National
Minorities in Public Life specify — in a no compeaisive way though — that in order to provide executo the
political representation of minorities “posts as&d for minority representatives” should be guaradt‘in the
executive at all levels”. See Advisory Committeetba Framework Convention for the Protection ofidtl
Minorities, Commentary on the Effective Participatiof Persons Belonging to National Minorities ial@ral,
Social, and Economic Life and in Public Affairs,"27ebruary 2008, ACFC/31DOC (2008)001, §128.
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Recommendations constitutes a clear reference wempsharing rather than to occasional

representation of minoritié§>

While at the international minority law level, tnetion of power-sharing still appears quite
underdeveloped, in doctrine this notion has praivesy become an important feature of
discussion in the debate of minority inclusion. ditianally, the notion of power-sharing was
regarded as the prerequisite of consociationalodescy, however as the European practice
has shown, in several cases different forms of p@haring exist, also in national systems
institutionally organized other than through conatienal devices. Against this background,

the notion of “power-sharing” has been described as

..a firm and durable commitment towards the indaosof different groups
within the government. Such a commitment may beresged either by a
political agreement, which has evolved over tim ia tradition, or a legal
requiremenf®

In the light of this broader understanding of mityopolitical representation, the following
section analyzes Roma political rights especiatlynt a collective rights perspective of
executive power-sharing. The analysis departs ¢h flmm the assumption that only when
individual political rights are guaranteed, Romanreat fully enjoy their minority
representation rights, as in this case politiogihts are too weak to provide the social group

with effective and inclusive safeguards.

7.5. Political rights of Roma at domestic level
The classic understanding of the right to partitgra of people belonging to minorities

conceive minority political rights in terms of am-ward entitlement of the group” within a

85 F.  Bieber, "Power-Sharing at the Governmental el&vin Political Participation of Minorities. A

Commentary on International Standards and Practée M. Weller and K. Nobbs (Oxford/New York: ©xd
University Press, 2010), 416-17.
8% |bid., 422.
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given “geographical and jurisdictional spa8&” While the political rights of Roma, as the
political rights of any other minority group, carertainly be articulated within a
“jurisdictional space”, they cannot be instead caitited within a defined “geographical

space” by means of any territorial forms self-gonerce®®®

Therefore, by recalling the
wording of the Lund Recommendations, the politiights of non-territorial groups need to
be articulated — particularly in this case — miwantin the “areas where minorities live” in the

“matters that particularly affect them”.

In the case of cultural rights, the participatidmonorities in the public sphere has shown to
be often organized non-territorially according tee tNational Cultural Autonomy model
(NCA) devised by Renner and Bauer. While discussaghapter 6, the national cases that
have implemented the NCA to promote cultural rightsas been shown how the notions of
“personal” and of “cultural” autonomy are often ddaterchangeably, mostly because these
institutional arrangements involve cultural aredasiclv are directly linked to the personal

identity of minorities.

However, according to the doctrine, the concegtedbonal autonomy should be understood
as broader than that of cultural autonomy: the @rnefers to the criterion of delimitation of
autonomy, whereas the latter refers to the competesllocated to the autonomous

authority®® While this doctrinal distinction of non-territotiaarrangements of self-

897 M. Weller, "Minority Consultative Mechanisms. Tomia Best Practice," irPolitical Participation of
Minorities. A Commentary on International Standagdsl Practice ed. M. Weller and K. Nobbs (Oxford/New
York: Oxford University Press, 2010), 477.

898 The two main forms of territorial self-governarae autonomy and federalism. While in both caseeetis
division of powers between the center and the regand separate governments at both levels, icabe of
autonomy only one or two regions have a specitélistahereas in the case of federalism all parte@ftountry
are involved in the system of divided powers arstifutions. According to the doctrine, autonomyéenerally
more appropriate where there are only one or twaietminorities concentrated in a region wishinghtove
some measure of control over its territory in orttepreserve and to promote their culture or taqubsome
special interest. Y. Ghai, "Participation as Setfvernance," inPolitical Participation of Minorities. A
Commentary on International Standards and PracéideM. Weller and K. Nobbs (Oxford/New York: Oxdor
University Press, 2010), 621.

89 Indeed, as the case of Belgium shows territoni@b@omy can also be a mere cultural autonomy. Agtoth
type of autonomy that is identified in the litenaus “functional autonomy” which can also be ursieod as a
separate form of autonomy implying the only the aletion of certain powers (such as culture, edocatind
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governance appears almost irrelevant in the caseulbdfiral rights as the categories of
“personal” and “cultural” autonomy are almost coseiply overlapping, in the case of

political rights this distinction appears insteadaim more significant.

Cultural autonomy can in fact be understood as ans\é0 guarantee the participation of non-
territorial minorities in the public sphere espégiavith regard to the promotion of their
cultural identity. Chapter 4 has shown that sommm$oof cultural autonomy can “in embryo”
entail some degree of political autonomy as waticei they allow the representation of
minority claims in the public sphere. However, agemeral rule, it cannot be argued that
“cultural representation” automatically turns irfedfective political representation” i.e. into a
form of representation that automatically spillseoweach aspect of public governance

affecting the minority group.

Therefore, when considering the participation ohanities in the public sphere from a
political perspective, it is important to distinghithe different degrees through which such a
participation is articulated in order to compreheéadvhich extent this participation amounts
to the effective enjoyment of political rights. Tus purpose, the doctrine has identified four
legal macro-typologies that provide a simplified/ke the reading to interpret the different
shades enshrined within the notion of effectiveitipal participation of minorities: co-

decision, consultation, coordination and self-gaweent mechanisnfs®

Especially in Central-Eastern Europe, a numbertafeS have recognized the right of Roma
to participate in the public sphere through a nunabenstitutional mechanisms that promote

their political participation through one or morfetioe four macro-typologies identified above.

religious issues) to a minority organization caétid as a juristic person under private law. Hefiwectional
autonomy differs from personal autonomy in the faet not all persons belonging to the minority subjected

to the jurisdiction of these empowered bodies. Besstichel, Participation, Representation and Identity. The
Right of Persons Belonging to Minorities to EffeetParticipation in Public Affairs:Content, Justifition and
Limits, 473-74.

810 On the different typologies of political represaitn mechanisms see Weller, "Minority Consultative
Mechanisms. Towards Best Practice."
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Nevertheless, there is still a number of countwégre the political participation of Roma is
not promoted at all or where it is promoted at ahsa minimum level that it cannot be

comprised in none of the above-mentioned four tygiels®**

7.5.1. Co-decision mechanisms

The doctrine distinguishes two main categories @fdecision mechanisms. To the first

category of co-decision mechanisms belong thodéutisnal bodies that are entitled of co-

decision powers in terms of mandatory review ofdhedt legislation that interests the area of
competence of the minority body. In the most proomatl cases, these co-decision
mechanisms are also entitled to veto powers whah lglock the adoption of sensitive

legislation affecting minority interests. These deeision bodies are generally attached to

national or local parliaments.

To the second typology of co-decision mechanisnh@nigethose minority institutional bodies
that have instead more genuine decision-making poweéhich entitle them to directly
programming, planning and funding issues relatedntoority rights and interests. More
specifically, in these cases, the mechanism ofemstbn is articulated as to allow the central
government to set the general framework of, andfuhding level for, minority policy and
programs, while minority consultative councils dkchow to allocate this funding in order to

concretely implement these policies and programs.

811|n Germany, the participation of Roma to the pubife is mostly promoted at the federal level hg Central
Council of German Sinti and Roma which serves asuarella organization for nine regional Romani
associations. Third Report submitted by Germanysyamt to Article 25 Paragraph 1 of the Framework
Convention for the Protection of National MinorgieACFC/SR/111(2009)003 received on 9 April 2002,4 In
Russia, although a system of NCAs has developdd Hseoretically encompass Roma communities a§ wel
any structure of political representation has lregistered at the federal, regional and local kef@ Roma. See
point 1 of Council of Europe Round Table On theuaion of the Roma in the Russian Federation,
2001.Strasbourg, 6 November 2001 MG-S-ROM (2001) 14ev. available at
http://www.coe.int/t/dg3/romatravellers/archive/datentation/fieldvisit (last accessed on 24/05/2011). In
Sweden, governmental authorities have recentlyestap held some meetings with representativesatibmal
minorities, Roma minority included. Third Reportsuitted by Sweden pursuant to Article 25 Paragrajuti

the Framework Convention for the Protection of biaal Minorites ACFC/SR/I11(2011)003 received ofi 1
June 2011, 5.
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In the case of Roma, a hybrid case promoting Rowigigal rights by means of an
institutional device which stands in-between thése typologies of co-decision can be
identified in the case dberbia which has established the Council of Roma minofitythis
case, Art. 10 of the Law on National Councils oftibial Minoritie$'? entitles Minority
Councils,inter alia, to submit motions for amendments in regulationsgnibing the national
minority rights guaranteed at the constitutionaleleespecially in the areas of culture and
language (810), to initiate the adoption of and iworthe implementation of law and other
regulations especially in the areas of culture Emfjuage (89). Furthermore, the national
minority councils in Serbia, including the CouneflRoma, are generally guaranteed a high
degree of autonomy to establish institutions, @atioos, businesses and funds in all areas
related to the promotion of their minority identitgspecially in the areas of culture and

language (86).

7.5.2. Consultation mechanisms

The doctrine identifies three main typologies ohsaltation mechanisms. Although each
consultative mechanism can articulate on differiestitutional levels and can be invested
with diverse competences, the discriminatory featistinguishing the variety of consultation
mechanisms relies on their composition. In factthi first typology generally belong those
consultative bodies exclusively composed of migorégpresentatives; to second typology
generally belong consultative bodies composed afonty as well as by governmental
representatives; while to the third typology getlgdaelong those consultative bodies led by

governmental representatives.

More specifically, the first typology of consul@at mechanisms can be identified with those
minority councils that are mostly composed and oiggd by minority representative

organizations whose task is assisting the coordina@nd the articulation of minority interests

812 Decree on the Establishment of the Council foridwatl Minorities of the Republic of Serbia, Repabtif
Serbia Official Gazette no. 61/2006.

258



by considering the broad spectrum of minoritiesntiv within the State. These minority
groups are represented jointly in the governmentbdhe parliament. Consultative councils
belonging to this category also perform an impdrtamction in mobilizing minority

communities by streamlining their own ability topresent themselves through umbrella

organizations.

In the case of Roma, the Spanish case constitategample of consultation mechanism that
can be referred to this first typology. Althou@pain does not officially recognize any
minority groups within its territor§'® the creation in 2005 of the State Council of Roma
(Consejo Estatal del Pueblo Gitanperforms the role of catalyst in converging theeiests
and the opinions of the various Romani organizatibefore the Spanish Ministry of Labor

and Social Affaird'*

In particular, the State Council of Roma is enedsivith the mandate to propose and advise
on measures related to the promotion of the Ropapulation, to draft initiatives in relation
to funding programs targeting the Romani populationssue opinions and reports on those
regulatory proposals affecting the Romani poputafespecially on the development of equal
treatment and opportunities) and to promote comaoatioin and exchange of information in
order to facilitate the coexistence and the sootdlesion among Romani citizens and the
mainstream society. Moreover, at regional and It®atls someComunidades Autononf4s

activated Roma Councils whose structure is homalsdo the national one.

813 As already explained at section 2.2.5.

814 The State Council of the Roma people was createSpain through th®eal Decreto 891/2005, de 22 de
julio, por el que se creay regula el Consejo Estdel Pueblo Gitano.

%15 These are the cases of the Romani Municipal Cboh&arcelona, the Romani Council of the Sociafafts
Department of Basque Government, the Romani CowfcCatalonia and the Romani Regional Council of
Castilla La Mancha see http://www.iustel.com/v2iitiadel derecho/noticia.asp?ref iustelthst accessed on
May, 28" 2011).
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The creation of the State Council of Roma has leesidered to be a major step towards the

institutional recognition of the Romani community $pain®°

since it has contributed to
facilitate the political participation dbitanosfor collective action. In Spain, in fact the high
territorial dispersion of Roma together with thigiw voting rates have traditionally limited

their possibility to influence the agenda of maieam partie§®’

In Albania, the National Minority Committee has been esthlelts with mandate similar to
that of the Spanish Council of Roiffd.Currently, one Romani representative sits in Alaan
National Minority Committee, since its compositimeludes one member from each minority
officially recognized either as a cultural or asethnic minority?*® According to the Third
Report submitted by Albania before the FCNM Adws@ommittee, the activity of the
National Minority Committee has been particulanigrsficant in enhancing the participation
of minority groups. In fact, according to this refpo‘the Committee has managed not only to
put forward institutionally the concerns of mingeg, but also to present recommendations for

their solutions®?°

Slovakia as well activated a consultation mechanism forgbigical participation of Roma

which can always be ascribable to this first tyggtothe Government Council for National

8% Eyropean Parliament, "Measures to Promote theat®itu of Roma EU Citizens in the European Union.
Country Reports," ed. Citizens' Rights and Constinal Affairs Policy Department (Bruxelles: Eurgpe
Parliament, 2011), 374.

87 M. Laparra and A. Macias, "Spanish Gitanos, Rumiligrants and European Roma Identity:
(Re)Unification or Self-Affirmation? ," inRomani Politics in Contemporary Europe. Povertyhriit
Mobilization and the Neoliberal Ordexd. N. Sigona and N. Trehan (Houndmills/Basingstaaenpshire/New
York : Palgrave Macmillan 2010), 233.

88 |n particular, in the Albanian case the Nationaindfities Committee is entrusted with the mandate t
propose to both national and local entities meastoe improving the situation of individuals thaglbng to
different minority groups; to give opinion and t@opose measures on the economic, social culturdl an
educational development, to promote the broadaastiminority programs in the public media; to rieesfrom
the central and local government entities data wembrts on matters related to minorities; to retjube
participation of minority representatives of thetal and local governments regarding matters wfathunder

its responsibility. See
http://www.pad.gov.al/content/Institucione/instvsikdM/EN/NATIONAL%20COMMITTEE%200F%20MINO
RITIES.htm(last accessed on August,"#012).

819 European Commission against Racism and IntoleraFtied Report on Albania, CRI(2005)23, adopted on
17 December 2004, 11.

820 Third Report submitted by Albania pursuant to @&i25 Paragraph 1 of the Framework Conventioriter
Protection of National Minorities ACFC/SR/II1(200D1 received on 1D January 2011, 25.
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Minorities and Ethnic Groups. This Council for Natal Minorities grants on an equal foot
the representation of the 12 officially recognizetional minorities of Slovakia. Although
the institutive law of the Council, foresees thertipgpation of some governmental
representatives in this institutional body as wibig right to vote in the Council is exclusively
reserved to national minorities representatives.thit same time, no issue concerning a
particular national minority or ethnic group maydmnsidered in the absence of any minority
representative. The mandate of the Council dealgparticular with minority cultural,
economic and social interedfs.Besides this consultative body and the appointroérhe
Representative of Roma Communities in Slovakia, ¢herall representation of Roma

together with their political participation is partlarly low in Slovakia®?

To the second typology of consultation mechanisgiery those consultative bodies that
have been appointed around a high ranking govertahefficial or a governmental office for
minority issues. This is the caseRdland, where the promotion of the participation of Roma
in the public sphere is guaranteed in the Joint @@sion of Government and National and
Ethnic Minorities which has been appointed by /A3t@ the Law on Minoriti€> as the
Prime Minister’'s consultative body with the taskspoesenting opinions on minority rights
and needs, on minority cultural and linguistic peogs and on draft laws as well as on
budgetary allocations that directly affect the hagts of minorities. Two Romani

representatives are legally entitled to take mathé Commission.

81 |n particular, the Council is chaired by the DgpBrime Minister and administration authoritiesvesll as
minority experts are invited to participate to tbeuncil. Third Report submitted by Slovak Repulplicsuant to
Article 25 Paragraph 1 of the Framework Conventifor the Protection of National Minorities
ACFC/SR/I11(2009)008 received on ¥2uly 2009, 6.

82 M. vaseka and M. Sadovska, "The Aspect of Culture in 8wmcial Inclusion of Ethnic Minorities.
Evaluation of the Impact of Inclusion Policies unttee Open Method of Co-Ordination in the Europ&aion:
Assessing the Cultural Policies of Six Member Stakénal Report Slovakia,” IMEU Programme, Minorities
in the EU(Bratislava: Center for Research on Ethnicity @udture, 2006)., §28.

823 Act of 6" January 2005 on national and ethnic minorities@mthe regional languages. (Dziennik Ustaw No.
17, item. 141, with the amendment of 2005, No.i& 550).
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In contrast with the previous cases analyzed whiete characterized by a “purely” minority
composition (or at least by a “pure” minority désismaking powers as in the case of
Slovakia), the composition of the second typolodyconsultative body is mixed: it is
composed both of minority representatives and o¥egumental representatives. As a
consultative body of the executive branch, thiditutsonal body is generally meant to work
in cooperation with agencies of the governmentdmiaistration at both national and local
levels, as also foreseen by the Polish Law at hivel {paragraph of Art.23. Moreover, in
Poland two additional consultative bodies operathimthe framework of the Ministry of the
Interior and Administration whereby Roma are in sudtative relationship with the State

administration on the formation of a Roma pofi¢}.

The third typology of consultative bodies standededine with coordination mechanisms. In
this case, in fact, governmental representativad feese bodies by dominating the process of
selection of the members patrticipating to the wagkprocess. In this light, the process of
minority consultation cannot be considered as cetepyl genuine since its possible hetero-

direction from the outside can highly compromideel tesult of its consultation.

At Italian regional level, some examples of consultation mechanisms desigmdtioma can
be attributed to this third typology as well. Ircfain some cases the participation of Romani
representatives in some Regional consultative Isodieeither filtered by the governmental
authority’®® or by non-governmental organizations working foe tpromotion of Roma

rights#2° Nonetheless at the Italian regional level, sonsesaf consultation mechanisms can

824 E. Sobotka, "Political Representantion of the RoRama in Politics in the Czech Republic, Slovakial
Poland,"International Policy Fellowship Programn{2003).

82> This is the case of Piemonte where according o @r(b) of the regional law 25/02/1993 the Reglona
Council (the regional parliamentary body) selecte &omani representative to be appointed to theuttative
body. Letter (e) of the same article appoints ofher representatives who are selected by non-gorental
organizations working for the promotion of Romaights. Although this provision requires non-goveemntal
organizations to ensure the participation of Ranmepresentatives themselves, it does not cleanégify the
exact number of Romani representative.

826 These are the cases of Lombardia (Art.10 Law 37/B@ilia Romagna (Art. 16 (c) Law 47/88) Lazio {A®
Law 82/85), Liguria (Art.10 (d) Law 6/92) and Veod{Art.10 (e) Law 54/89) where the regional lawguiee
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instead be attributed to the second typology sithese institutional mechanisms legally

foresee more genuine forms of Romani represent&tion

Despite their different composition, it is inteiagt to highlight that the mandate of these
consultative bodies is by and large not very iveish terms of guaranteeing the participation
of Romani instances on the public sphere. Onlyage¢ consultative bodies are in fact entitled
to produce opinion on legislation that may intefRstnani population. As Sigona has recently
highlighted, the participation of Roma in the lgaipublic sphere is, by and large, extremely
limited since public authorities often implementipies that directly or indirectly, discourage

and obstruct the political participation of Roffi&.

7.5.3. Coordination mechanisms

Mechanisms of coordination cannot be considere€dj@suine minority consultative bodies”
since their institutional organization is devisexl e coordinated between minority and
governmental representatives. The difference betweeordination mechanisms and
consultation mechanisms of mixed composition relieshe degree of incisiveness that they
can assure in the promotion of minority interestsl aclaims. The doctrine identifies
“coordination mechanisms” as those institutionadlibe charged with ensuring that minority
policy is delivered in a consistent way throughallitelevant branches of government. This is

for instance the case of inter-ministerial workpagties.

non-governmental organizations to select a Rormepresentative. Yet a part from the case of Venethere the
law explicitly states that two Roma are entitledake part to the consultative body, in the otteses it is often
not very clear whether a Romani representative ldhioe someone of Romani origin or someone speaking
behalf of Roma.

827 These are the cases of Marche (Art.8 (b.4) Law)3#®d of the Friuli Venezia Giulia (Art.19 (e) Lai/88)
and of the Provincial Law of Trento (Art.10 (f) La®2/09) where according to the regional laws, Rdman
representatives need to be autonomously chosemima® communities themselves.

828 N. Sigona, "The ‘Problema Nomadi’ Vis-A-Vis the IBioal Participation of Roma and Sinti at the Lbca
Level in Italy," in Romani Politics in Contemporary Europe. Povertyhriit Mobilization and the Neoliberal
Order ed. N. Sigona and N. Trehan (Houndmills/Basingstaaenpshire/New York: Palgrave Macmillan
2010).
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The case of the Finnish Advisory Board on Romanifa#é can be considered to stand
borderline between a consultation mechanism of dhigemposition and a coordination
mechanism. This Board was created already in 1856onjunction with the Ministry of
Social Affairs and Health to served as a link bemvéhe Romani people living iRinland
and the public authorities. Its composition equalpresents governmental authorities and
Romani representativéé’ Its mandate covers the monitoring and reportintheoauthorities
on the development of Romani people living condsiothe furthering of promotion of

Romani language and culture and the general impmewe of Romani living conditions.

Despite its historical activity, it is only in ti#00s that the Board has established links with
the local level through the creation of regionaliadry boards on Romani affairs in order to
increase the interaction with Romani populationwideer, as the Third Report submitted by
Finland before the Advisory Committee of the FCNMphasizes, the process of “genuine”
consultancy with Romani population is still undereleped (and thus more likely to approach
“coordination” mechanisms than to “pure” consuitatimechanisms). In particular, in the
Finnish Policy on Roma there is a proposal to rewa how to improve the hearing of Roma

during bill drafting and during the overall legitle work 2

7.5.4. Self-government mechanisms

The doctrine identifies among self-government mams those institutional devices that
are established with the aim of organizing the fimm@l or the cultural autonomy of minority
groups at national, regional or local levels. Aseadly discussed at section 6.6.2., the
Hungarian case constitutes one of the most promatiexamples to this regard. Through

Law 77/1993, Hungary had in fact created a systemiwority self-governments ensuring the

829 18 members total, 9 Roma and 9 non-Roma. On timpasition, mandate and achievements of the Advisory
Board on Romani affairs see http://pre20031103fgemglish/pao/publicat/roma/board.htffast accessed on
24/06/2011).

80Third Report submitted by Finland pursuant to Aeti25 Paragraph 1 of the Framework Convention Her t
Protection of National Minorities ACFC/SR/II1(20[0D1 received on 17February 2010, 68.
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collective participation of minorities in publicféi by providing them with a high degree of
autonomy in the management of their cultural rigiiter the approval of the “Rights of
National and Ethnic Minority Law” in Hungary, mirity councils were established for more
than ten years on a double tier mechanism: locadlrational levels. Only in 2007, minority

councils have started to be activated at the Huaigaegional level as well.

Notwithstanding the high promotional opening of tHeingarian law and the complex
institutional articulation of minority councils than the practical level is provided on a multi-
level perspective, these Councils regrettably reohdery limited political incisiveness, as it
has already been highlighted. Indeed, several tpeed difficulties have been identified
already in 2008 by the Parliamentary CommissiomeEthnic Minorities with regard to the
effective powers of the Minority Councils at alvéds. According to the Commissioner’s

report,

Minority self-governments are in a special pubbevisituation. As for their
legal status, they qualify as self-governments, levhiheir operational
circumstances are much worse than those of an NiSgbging of an own
office 33

The incomplete implementation of the provisionsaklkshing minority councils in Hungary
has supposedly worsen in the last year when theHh@wgarian Constitution has decreased
the powers of the Office of the Parliamentary Onsvodn on Ethnic minorities i.e. the
highest administrative authority entitled to denomincases of maladministration in the
application of legal provisions affecting minoritights. Against this background, it can be
noted that theoretically in Hungary self-governmenechanisms aren abstracto the
institutional devices promoting minority politicaghts to the lowest extent since they address
political rights more on a cultural than on a pea@erspective. Nonetheless, on the practical

level, after the entry into force of the new HungarConstitution in 2012, self-government

81 E. Kallai, Report on the Activity of the Parliamentary Cominiser of the Rights of National and Ethnic
Minorities. 2008(Budapest: Office of the Parliamentary Commissien2009), 16.
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mechanisms have been further deprived of theiitutstnal powers, particularly of the
powers of “national control” in the monitoring o effective execution of the cultural

perspective as well.

7.5.5. Multi-level political representation

In some States, the political representation of Ramticulates on a plurality of institutional
mechanisms and on different administrative levdlbis is for instance the case of
Macedonia, where Roma are not recognized as a minority grbup as a constitutive
nationality of the State that de jureentitled to fully participate to the State’s povetraring
mechanisms. According to Amendment VI to the Cauistin, in the Republic of Macedonia
citizens belonging to all communities shall in fdm¢ guaranteed appropriate and fair

representation both in the bodies of the statecsitytend in other public institutiorfs?

Amendment XII further establishes an “Inter-comntyriRelations Committee” within the
Parliamentary Assembly to consider issues on thatioas of the communities in the
Republic and shall also give opinions and propogalgheir resolving. The composition of
the Committee comprises one Romani member (outefl® total members) chosen among
the Macedonian members of the Parliament. MoreaveiMacedonia the participation of
Roma in the public sphere is guaranteed also iferéifit Romani ethnically connoted

Parties®?

Also Bosnia and Herzegovina, Montenegro, Croatietbid, Czech Republic, Romania,
Slovenia and Bulgaria guarantee in a multiethnispective the participation on the public

sphere of the different national/ethnic groupsniiviwithin their territories. In particular,

832 Amendment XVII guarantees the political participatof all citizens in the local units of self-gonenents as
well either directly or through representativesiindecision making of local significance.

83 M. Demirovski, "Roma in Sredorek Settlement,” ifanaging Multiethnic Roma Communitiesin the
Countries of Former Yugoslaved. N. Dimitrijevic (Budapest: Open Society Institute, 2000), 155.
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Bosnia and Herzegovinaguarantees at Art.19 of the Law on Rights on Netidinoritie$>*

in the participation of minorities in the authcegiand in other public services at all levels in
proportion to the percentage of their participatianthe population. Moreover, the Law

established at Art.21 the Council of National mities consisting of members of national
minorities (therefore Roma included) whose mandateroviding opinions, advice and

proposals regarding the rights, the status andhtbeests of national minorities.

In 2001, the Council of Roma was constituted throufe support of international
organizations, in order to guarantee a more actileein the political representation of Roma.
The Council of Roma operates within the framewofktlee Council of Ministers and it
represents more than 42 national NGOs operatingh®mpromotion of the rights of Roma.
The Board of the Council consists of nine Romapiresentatives and three governmental
representatives. However, the activity of the Cdun€ Roma could not be effectively
realized until 2008 when the Council of Ministenstty opened arad hocbudget line to

intervene in the areas identified by the Roma Def&d

In Montenegro, Art. 79 of the Constitution guarantees the paditiights of minorities in the
forms of local self-governments, right to repreaéion in the Parliament, proportionate
representation in public services and councilsthier protection and improvement of special
rights. According to the reports produced withie framework of the FCNM, it seems that
Roma population in Montenegro is not sufficientlyalved in any civil party’s life but that it

participates to the public sphere mostly througiaition of NGO$>°

834 aw on National Minorities of 1 April 2003 Bosnia and Herzegovina Official Gazeftg/03.

835 Third Report submitted by Finland pursuant to é\ei25 Paragraph 1 of the Framework Conventioriter
Protection of National Minorities ACFC/SR/II1(20003 received on 22May 2012, § 8.

83 Report submitted by the Republic of Montenegrospant to Article 25, paragraph 1 of the Framework
Convention for the Protection of National Minori#i&CFC/SR(2007)002 received on"25ly 2007, 42.
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Indeed, although a Roma Council was establisheD@8%*” Roma have not achieved a full
representation at the national level yet. Accordiogthe Helsinki Committee, Roma can
neither benefit of the reserved seats in the Radidary Assembly guaranteed by Art.23 of
the Minority Law®® given that in the official census their populatjgercentage is inferior to

the 5 percent threshold required by BfVAt the local level, the participation of Roma need

to be further developed as Wéflas emphasized by the Advisory Committee of the ICN

In Croatia, Art.7 of the Constitutional Law on the RightsMinorities ensures the political
representation of minorities through homologousicissas in Montenegf* According to
the reports submitted before the Advisory Commitieéhe FCNM, Roma have patrticipated
to the elections of their representatives bothhi@a mational and in the local units of self-
government¥? even if it is not clear to what extent they arfegtively and incisively able to
politically participate to the public sphere. Evéthere seems to exist at least one ethnically
connoted party in Croatia representing Rdffiathe Advisory Committee has repeatedly

emphasized that efforts should be made at alltinginal levels to improve the participation

837 Advisory Committee on the Framework Conventiontfae Protection of National Minorities. Comments of
the Government of Montenegro on the first opinidrthe Advisory Committee on the implementation loé t
Framework Convention for the protection of NatiorMinorities by Montenegro. GVT/COM/I(2008)001
received on 18 November 2008, §7.

838_aw on Minority Rights and Freedoms Law of the Reljmuof Montenegro, Official Gazette of the RMN, No
31/06, 51/06, 38/07.

89 M.D. Jankow, Cobaj, E.H., "Minorities in Montenegro LegislatiomdaPractice,” ed. Youth Initiative for
Human Rights (Podgorica: Swedish Helsinki CommifeeeHuman Rights, 2007), 55.

840 Advisory Committee on the Framework Conventiontfe Protection of National Minorities. Comments of
the Government of Montenegro on the first opinidrthe Advisory Committee on the implementation loé t
Framework Convention for the protection of NatiorMinorities by Montenegro. GVT/COM/I(2008)001
received on 18 November 2008, §10.

841 Art. 7 of the Constitutional Law 155/2002 estaldis: “...7. self-organisation and association irspance of
their common interests; 8. representation in thdidPaent and in local government bodies, in adntiatére and
juridical bodies; 9. participation of the membefsational minorities in public life and local sgJbvernment
through the Council and representatives of natiomabrities; 10. protection from any activity jeogsing or
potentially jeopardising their continued existeaoel the exercise of their rights and freedoms”.

%2 Third Report submitted by Croatia pursuant to éti25 Paragraph 1 of the Framework Conventiortter
Protection of National Minorities ACFC/SR/II1(20®9 received on 2O0ctober 2009, 17.

843 See the “Democratic Party of the Croatian Romg3:Hvww.crwflags.com/fotw/flags/hr%7Dhrds. htrfilast
accessed on f0August 2012).
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of Roma in decision-making processes. More spetific Romani organizations should be

treated as key partners in governmental programiagiat improving their situatiot

In Serbia, the participation of Roma in the public sphergliemoted through co-decision
mechanisms as well as through other mechanismsruitation. The Law on Local Self-
Governmert® provides for the establishment of a council onefiethnic relations in

ethnically mixed local self-government units, as iadependent body of consultation.
Although Roma arele jureentitled to take part to this council, so far nengoehensive data

have been collected on the implementation of #gsil provisions for this social grodi®

Moreover, in Serbia the Law on Local Electi&ishas stipulated that the political parties of
national minorities participate in the distributioh seats even when they win less than 5
percent of votes of the total number of voters wbhted. As a result, a cosmos of Romani
ethnically connoted parties has been created ihi&aithough with no particularly incisive
results®*® Only two Roma were in fact eventually able to @ecthe Parliament even after the
threshold for acceding the distribution of seatssweancelled. The overall political
engagement of Roma in Serbia presents several wesés which has been mostly attributed
to the inactivity of Roma political parties in thperiod between the elections. Moreover,
funding problems of election campaigns and low lle¥éurnout of the Romani community in
elections have also been identified as weaknesse®Romani political engagement.

Conversely, the participation of Roma in Serbiarse® be very active in the civil sociéty.

844 Advisory Committee on the Framework Conventiontfer Protection of National Minorities. Third Opini
on Croatia ACFC/OP/I11(2010)005, adopted off'2vlay 2010, § 188.

85 .aw on Local Self-government, Republic of Serbffidial Gazette, nos. 9/2002, 33/2004 and 105/2004.
8% The Governement of the Republic of Serbia, "Stpatéor Improvement of the Status of Roma in the
Republic of Serbia " (available at
http://www.ljudskaprava.gov.rs/dokumenti/roma/sttaia%20za%20web%20en.pdf last  consulted on
12/05/2011), 57-58.

87 aw on Local Elections Official Gazette of the Rbfic of Serbia No. 33 of 13 June 2002.

88 |n 2010, 31 Roma political parties were registeiecthe Republic of Serbia, see Serbia, "Strategy f
Improvement of the Status of Roma in the Repulili§erbia ", 58.

89 Second Report submitted by Serbia pursuant t@larl5 Paragraph 1 of the Framework Conventioriter
Protection of National Minorities ACFC/SR/II(20@®8)1 received on"AMarch 2008, 151.
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In Czech Republi¢ since the creation of the State, several steps baen undertaken to
reinforce the political participation of Roma inwimaking bodie§®® In 1997, an inter-
departmental Commission for Romani Community ABairas established (and subsequently
reformed in 2001 and in 2010). In 2000, the adnraisve system of Czech Republic was
reformed and the institute of coordinator of Ron@vigors was introduced and appointed to
each of the 14 higher self-governing regions wli itole of advising the Council for Romani
Affairs and to coordinate the activities of Romahdvisors who were employed in
municipalities®™* Finally, in 2001 the approval of the Law 273/20ither enhanced the
right of participation of national minorities thrglu the establishment of the Council for
National Minorities with the mandate to expresshapis on draft-laws, to prepare reports on
the situation of national minorities for the govaent and to present recommendations on

minority related issues (Art.6).

So far, no comprehensive data have been collectéteneffective degree of participation of
Roma in national representative structures for miies. At the local level, however, the
ECRI condemned the separation of Romani commurfities mainstream societies. To this
purpose, ECRI has recommended Czech authoritiegstablish local agencies of the
Ombudsman or similar institutions in order to gméea equality and non discrimination in
the implementation of national strategies and pEdicaiming at enhancing political

participation of Rom&>?

In 1993, Romania established a Council for National Minorities asgavernmental

consultative body on minorities issues. Its mixemmposition together with the strong

809 M. Horékova and P. Bare$, "The Aspect of Culinrthe Social Inclusion of Ethnic Minorities. Evalion

of the Impact of Inclusion Policies under the Optathod of Co-Ordination in the European Union:

Assessing the Cultural Policies of Six Member Statéinal Report Czech Republic," MEU Programme,
Minorities in the EU(Prague: European Centre for Minority Issues 2008)

81 European Parliament, "Measures to Promote theat®itu of Roma Eu Citizens in the European Union.
Country Reports," 59.

82 ECRI Report on the Czech Republic (fourth monitgrtycle) CRI(2009)30, adopted off 2pril 2009, §
122.
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limitation of its prerogatives made the politicglarticipation of national minorities in this
realm mostly ascribable to tokenidfi.In 2001, this body was replaced by the Council of
National Minorities as an advisory body to the goweent. The council is composed of three
representatives belonging to each minority orgdmnan the Romanian Parliament and its
mandate has been broadened as to become much noisevd in putting forward the

instances of minoritiegis-a-visthe previous Council for National Minoriti&3*

In 1997, the coordination of all activities relatedRoma minority was entrusted to a National
Office for Roma. The following year, the Inter-Msterial Committee with special

subcommittee on Roma was established and in 2@##tional Office for Roma became a
separate governmental institution called the Natigkgency for Roma. The Agency started
to progressively implemented community developnpenjects in long-lasting perspective to
improve the overall situation of Roma. Accordingthe last report submitted before the
Advisory Committee of the FCNM, the activity of tiNational Agency for Roma, has been
increasing in the last year especially in partnershith the Department for Interethnic

Relations>®

The participation of Roma to public life seems &vé generally increased in Romania in the
last years not only at national but also at loeakl®*® Additionally, Romani interests and
claims are also represented in Romania by two septatives. Yet, according to Rostas,

overall Romania, Roma have generally shown a

83| egal Country Study: Romania," Mimi Project: Practice of Minority Protection in @éral Europe Legal-
Theoretical Part. (available at
http://www.eurac.edu/en/research/institutes/imi@uis/ProjectDetails.aspx?pid=46887.

84The Council of National Minorities is entitled tmordinate and support the activities of the orzmiions of
people belonging to national minorities bgter alia, submitting for approval the allocation of statedbet
funds for the support of organizations of persomdohging to national minorities and, by suggesting
improvements of the legislative framework in theldi of national minorities. Furthermore, the coliheis six
specialized commissions that deal with specificésssuch as legislation, finance, education anireullbid.,
38.

85 Third Report submitted by Romania pursuant tooletR5 Paragraph 1 of the Framework Conventioritfer
Protection of National Minorities ACFC/SR/II1(2000D2 received on f6May 2011, 73.

85 According to the Third Report submitted before BE@NM Roma are now directly involved in the work of
the National Agency for Roma, they are presenhénstructures of the National Council Against Disénation,
the Ombudsman, the prefectures, town halls. 1tid.,
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limited capacity for coalition building amongst theelves as well as with
other organizations. Nearly all attempts to esséblnetworks of Romani
organizations have failed to achieve greater imibgein promoting the general
interests of Rom&’

In Latvia, Romani political activity structures as well onnaulti-level perspective. In
comparison to other cases, Roma are quite actite¥ssand they do participate to national as
well to local elections. Moreover, Roma in Latveems to be also quite active on the civil

society sphere through a number of NGOs which pteraspecially their cultural identify®

In Slovenia the Roma Community Act established at the natidesel a Council
representing the interests of the Roma communityutih strong mechanisms of co-decision.
The Council has in fact the right to submit propesanitiatives and opinions before the
National Assembly on issues related to the Romamnounity. Additionally, the political
rights of Roma in Slovenia finds strong articulatiat the local level as well. The Roma
Community Act has introduced special working bodasthe municipal level with the
mandate to monitor the situation of the Romani camity. The members of the Roma
community elected in municipal councils may be imed in solving the problems faced by
the local community. Representatives of the Rom@roanity in municipal councils are
active in two main associations: the Union of Roim&lovenia and the Forum of Roma
Councilors. Both bodies represent a link among Romncilors in the municipalities where

Roma elect their own representatiyas.

Finally, it is interesting to report the caseBiflgaria, where as previously discussed, Roma
are not legally recognized as a mindtifjbut they nonetheless participate to the politiéel

of the country both at the national and the loeakls. Especially in the last years, Roma

871, Rostas, "The Romani Movement in Romania: tostinalization and (De)Mobilization," ifrRomani
Politics in Contemporary Europe. Poverty, Ethniciization and the Neoliberal Ordezd. N. Sigona and N.
Trehan (Houndmills/Basingstoke/Hampshire/New YoBRalgrave Macmillan 2010), 165.

88 | CESC, "The Situation of Roma in Latvia," (Rigd.atvian Centre for Human Rights and Ethnic Studies
2003).

89 Third Report submitted by Slovenia pursuant tdofet25 Paragraph 1 of the Framework Conventiortter
Protection of National Minorities ACFC/SR/II1(20[0D7 received on 28April 2010, 19-20.

80 35ee section 2.2.
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participation in the public sphere is structurimguand the framework of mainstream political
parties and within Roma designated parties. Ronperéx are also employed in different
Ministries and in local public administrations. Mower, a significant number of Roma has
been elected as municipal counselors both amondidtse of various Romani parties or

among the lists of mainstream political parfi&s.

7.6. Critical remarks

This chapter has argued that while the participatibRoma in the public sphere is generally
quite low, especially the last two decades haveested an overall increase in the political
claims of Roma both at national and at Europeael$evhese political claims have shown to
be expressed not only by the Romani populationifitsaet also by a constellation of

individuals and organizations that aret Roma but that speadn their behalf

In this very heterogeneous framework of politicepnesentation of Roma in Europe, the
comparative analysis developed in this chapter padicularly focused on the legal
guarantees available in the catalogue of minordiitipal rights for Roma to advandey
themselvesheir political claims at the domestic level as manty group. Accordingly, the
analysis has clarified that notwithstanding theitih political representation of Roma in
Europe, minority rights catalogue offers differedevices on which such a political

participation can articulate, with diverse degreemcisiveness though.

At international and at European levels an emerdegnl trend identifies the effective
realization of the general principle of “politicpérticipation of minorities” as ensuing from
“positive legal measures”. While, at the hard lagwel, no single provision provides
specification to this principle, iBejd¢ and Finci v. Bosnia and Herzegovijrtae ECtHR has

provided a possible translation — from an individights perspective — of this “positive legal

81 Roma Education Fund, "Advancing Education of RémBulgaria,” ed. Country Assessment and the Roma
Education Fund’'s Strategic Directions (Available hdtp://www.romaeducationfund.hu/publications/coynt
assessment07). When the report was published, Bulgaria tesdi26 Roma political parties., 17.
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measure” as regards to the political representaifominorities in general and of Roma in

particular.

According to the Court, each State belonging toGb& (and thus embedding its democratic
principles) should actively engage in guaranteehmeyindiscriminate access to the right to
vote and to stand for election for minority indivals, even when belonging to non-territorial
groups. In the Lund Recommendations instead, soemergl operational advice has been
provided as far as a collective rights perspectveminority political representation is

concerned.

On the basis of thisoft-law document, Bieber has identified new theoreticatripitetation
and practical implementation of the notion of “povsbaring” which more extensively
interprets the principle of “positive legal measiren minority political representation as
separate from the classic notion of consociatisnaliAccording to the new legal practice
analyzed by Bieber, the notion of “power-sharinggbsld be regarded as including those
institutional devices encompassing a collectivespective of minority political rights, which
provide a “firm and durable commitment” towards thelusion of different groups within the

government.

In the case of Roma, the analysis has shown tleatdhective participation of this social
group in the domestic public sphere concretelydletas the theoretical notion of “power-
sharing” in four main institutional devices: co-g&en mechanisms, consultation
mechanisms, coordination mechanisms and self-govarh mechanisms. Although in the
majority of the cases, the political representatddrRoma mostly hinges around one main

institutional device, there is also a small numbfecases where the political representation of
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this social group articulates also from a multideperspective which provides a combination

of different institutional devices at the same tfiffe

The analysis has further shown that political desito guarantee the political participation of
Roma from a collective rights perspective, haveeestly developed in Central-Eastern
Europe starting from the 1990s in order to provateleastde jure — the “stability of

institutions guaranteeing the respect for minaitieequired by the Copenhagen criteria. At
the same time, it can be noticed that the polizaticipation of Roma in the public sphere

has mostly articulated in those national systermegeizing Roma as a “national minority”.

863

While the creation of these different forms of “pawsharing” mechanisms has certainly
contributed to provide Roma with a political spacehe countries where they live, on the
practical level the analysis has shown that thesatutional mechanisms hold a different
degree of incisiveness which mostly depends onntgutional level where they have been
activated (local, regional, national) and on theiternal composition (“pure” minority

composition, or mixed composition minority/majojityn abstract legal terms, it can be
argued that co-decision mechanisms entrusted wéthuige legislative powers (such as
legislative initiative and mandatory draft law r&en) hold the most promotional degree of

decision-making power. The incisiveness of decisi@aking progressively decreases when

82 The category “national minority” articulates thelifical participation of Roma in a multi-level mgrective

in: Bosnia and Herzegovina, Croatia, Czech Repulehlen if in this legal system, as seen, Roma afmet
also through hte legal category “ethnic minority’gtvia, Romania, Serbia. There are other legalesys that,
while not defining Roma through the legal categmgtional minority” they nonetheless articulateith@olitical
participation on a multi-level dimensions such asthe cases of Macedonia (“costitutive people”), in
Montenegro (“ethnic minority”), in Slovenia (Romabommunity).

83 Among the countries recognizing Roma through alleigfinition other than “national minority” theaze:
Albania has recognized Roma as a “linguistic miydriCzech Republic has recognized Roma both as an
“ethnic” and as a “national” minority; Hungary, Miemegro and Poland, have recognized Roma as aniceth
minority”; Bulgaria and Spain have not officiallgaognized Roma as a minority. Among Western Eunopea
countries activating political representation stuwes there are: Finland, Germany, Spain and sdai@an
regions.
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respectively considering — from a legal standpointmechanisms of consultatif,

coordinatiort>> and self-governmerit®

From a political perspective instead, a generalsictamation on the effective degree of
incisiveness of these “power-sharing mechanismgjeas much more complex to be
formulated. Besides their formal decision-makingvpes to which these institutional devices
are entrusted by law, a political perspective abers in fact also the effective

implementation of their legislative mandate: ilee teffective degree through which these
institutional mechanisms promote and fulfil Romaights and interests. As Sobotka has
critically argued while considering the effectivae of these consultative mechanisms, with

specific regard to the case of Czeck Republic,

The role of Advisory Bodies — preparation and remng policies on the Roma
for consideration by the government and ensuriatestndowment focused on
creating conditions for integration of Roma int@isty — have been confused
with Roma community desired political representafid

In other words, any consideration on the incisiwsnef these institutional mechanisms from a
political perspective needs to analyze the effectiegree of representation of the minority
group in institutional bodies from the minority ppective as well. Indeed, in the most
extremist cases, minority representation at thecwkee level can eventually results in
tokenism i.e. being totally controlled by the méjorgroup thus depriving them of any

incisive powers.

Nevertheless, according to Verstichel, the pracagaerience developed by these bodies, has
shown that these institutional mechanisms can géiyeronsider being more effective than

other “classic minority representation devices'imety minority representation in Parliament

84 This is the case of Spain, Slovakia, Poland andesitalian regions.

85 Although in the case of Roma, no “pure” coordioatidevice has been created for the promotion df the
political rights in Europe, Finland has been idiéeti as a hybrid case which stands in between @aoatidn and
consultation mechanisms.

8% Thjs is the case of Hungary.

87 Sobotka, "Political Representantion of the RomamR in Politics in the Czech Republic, Slovakia and
Poland.", 29.
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which can be guaranteed either through politicaltigg or through reserved sefis.

However, any “best solution” can be identified heitfor minorities in general nor for Roma
in particular as comprehensively fulfilling the @eal requirement of “positive legal
measures” identified by international bodies. Rgtheabstractoa complementarity among
the various institutional mechanisms (representatio the executive through reserved
seats/political parties/advisory bodies) can maptme to be the most “effective solution”

guaranteeing the enjoyment of political rights frarollective rights perspective.

868 verstichel, "Special Measures to Promote MinoRgpresentation in Elected Bodies: The Experienchef
Osce High Commissioner on National Minorities ", 66
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Chapter 8

Sami in Europe

Summary: 8.1 Roma and Sami? Grounds for a legal compariso.2—-Looking at the
experience of Sami. -8.3. Sami in Scandinavia. 8.4. Sami in Nordic legal systems. —
8.4.1. International recognition of Sami. 8:4.2. Domestic legal recognition of Sami. —
8.4.3.Individual and collective indigenous rights.8-5. Linguistic rights. -8.6. Economic
and social rights. —8.7. Cultural and political rights. —8.7.1. Sami cultural identity. —
8.7.2.Cultural vs. personal autonomy? The role of Saanli@ments. —8.8. Land rights. —
8.9. Towards a trans-national recognition of Sami: 85 Sami Draft Convention. —

8.10.Learning from the experience of Sami. Critical reksa

8.1 Roma and Sami? Grounds for a legal comparison

As anticipated at the end of Chapter 2, although ldgal definitions of “minority” and
“indigenous people” formally belong to two diffetespheres of human rights law (minority
rights law and indigenous rights law) these twalegptegories (and the two social groups to

which they refer to) rather form a “subtle contimiu®®

Particularly when considering the category of “oldinority in relation to the category of
“indigenous people” this “subtle continuum” appeansre visible, since the two social
groups to which the two legal categories respelstivefer, share the common feature of

“autochthony” with the territory.

Indeed, the doctrinal debate has identified a comehenominator between the two groups
both at objective and at the subjective lefé&lsAt the objective level, both “old” minorities

and indigenous peoples share a distinctive cultueatage (culture, language, religion) and a

89 See in particular sections 1.8. and 1.9.
870 See,inter alia, R. Medda-WindischerQld and New Minorities: Reconciling Diversity andl@sion. A
Human Rights Model for Minority IntegratiqgBozen: EURAC Research, 2009), 40.
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position of numerical inferiority/non-dominancgs-a-vis the majority. At the subjective
level, both groups share a will to preserve théstinct cultural identity through forms of

group solidarity?’*

Yet, the notion of “indigenous people(f has been understood by Western doctrine as
usually referring to ethnic groups living in formeolonial contests whose survival can only
be guaranteed by means of “special protection”this doctrinal understanding, such a
protection is different to that afforded to any omty group (autochthonous minorities

included) given the “ancestral tie with the landiioh entitles indigenous peopfé$- at least

871 To this regard, it is interesting to remind thze tefinition of indigenous people provided by thé Special
Rapporteur Martinez Cobo is very closed to the gdngefinition of minority provided by Capotorti drby
Deschénes. (See section 1.5.). Indeed, accordingaitinez Cobo “indigenous communities, peoples and
nations are those which, having historical continwith the pre-invasion and pre-colonial socistithat
developed on their territories, consider themsetiissnct from other sectors of societies now pilawvgin those
territories, or parts of them. They form at presanh-dominant sectors of society and are determioed
preserve, develop and transmit to future generattbeir ancestral territories, and their ethnimtdsg, as the
basis of their continued existence as peoplescéordance with their own cultural patterns, sowiatitutions
and legal systems”. See UN Doc E/CN.4/Sub.271986¢7adds. 1-4.

872 As in the case of “minority”, international law @® not provide any binding definition of “indigersou
people”. Jose R. Martinez Cobo, the Special Rappouf the Sub-Commission on Prevention of Disanation
and Protection of Minorities, in his famous Study the Problem of Discrimination against Indigenous
Populations (UN Doc. E/CN.4/Sub.2/1986/7 and Add. The conclusions and recommendations of theystud
in Addendum 4, are also available as a United Matigales publication (U.N. Sales No. E.86.XIV.3jited
indigenous peoples, communities and nations obaisés of the “historical continuity with pre-invasiand pre-
colonial societies that developed on their teri@syr consider themselves distinct from other sectur the
societies now prevailing on those territories, artg of them”. They form at present non-dominamtas of
society and are determined to preserve, develofrandmit to future generations their ancestraltteies, and
their ethnic identity, as the basis of their coméid existence as peoples, in accordance with d¢weir cultural
patterns, social institutions and legal system.SThistorical continuity may consist of the contitiom, for an
extended period reaching into the present of onmare of the following factors: a) Occupation ofcastral
lands, or at least of part of them; b) Common aingesith the original occupants of these landsCciture in
general, or in specific manifestations (such asgice, living under a tribal system, membership af
indigenous community, dress, means of livelihodféstyle, etc.); d) Language (whether used as thiy o
language, as mother-tongue, as the habitual mdacenumunication at home or in the family, or as thain,
preferred, habitual, general or normal languagg)Residence on certain parts of the country, ocertain
regions of the world; f) Other relevant factors

873 0n the definition of indigenous peoples se&a footnote 253. The plural noun form “indigenous ples”,
instead of “indigenous people” is generally usednhiernational law and legal doctrine to refer toasmos of
groups that are living worldwide and are identiftedough the legal definitions "indigenous ethmimorities",
"aboriginals", "hill tribes", "minority nationaliéis”, "scheduled tribes", or "tribal groups (Seer alia, World
Bank, OP 4.10 on Indigenous Peoples, July 2005revided in 2013.) Moreover, according to the doetithe
use of the terminology “peoples” at the plural foimmplies a direct reference to the right of selfedmination
held by indigenous communities. In the words of ymaAlthough self-determination presumptively beatsedall
human-beings, its linkage with the tepmoplesn international indicates the collective or thewpw character of
the principle. Self-determination is concerned witiman beings, not simply as individuals with aotoous
will but more as social creatures engaged in thestitnition and functioning of communities...thengiple of
self-determination is deemed only concerned withofgles” in the sense of a limited universe of nalyo
defined, mutually exclusive communities, entitlecoiori to the full range of sovereign powers, imtihg
independent statehoods.” Anaya, Srdigenous Peoples in International La®xford University Press: New
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de jure— to land right$’* In contrast with minorities, the special set afdaights has been
interpreted as an essential element necessary deempe the survival of indigenous
communities since it has been considered beingah suipport to indigenous customs and

traditional craft$’®

The proximity between the legal categories of “ofdinority and “indigenous people” has
been recently recognized at the international lawell as well, whereby the Advisory
Committee on the Framework Convention for NatioNdhorities has interpreted some
provisions of the FCNM (devised to protect nationahority groups) to be enjoyable by
Sami as welf’® At the national level, the proximity between thése legal categories has
been recognized in the specific case of Irelandesbiibmitting the first report before the
Advisory Committee of the FCNNI." In this light, when considering the theoreticabgnds

for comparing Roma and Sami from a legal standpdirdan be argued that the theoretical
approaching between these two legal categorigmssible and has already started to be

undertaken.

Moreover, the parallel consideration of Roma anthiSaas shown to be practicable from a
sociological standpoint as well. As Mayer arguesmid and Sami besides sharing a past of
deprivation and rights denial ensuing from thetisaconomic position of inferiority as non-
dominant groups in societies where they have beeng| also share a “community of

memory” which make the trans-national link with itheespective communities living cross

York/Oxford, 1996, 75-77. On the legal definitiom$ “indigenous peoples”, legal recognition and its
implications with the right of self-determinatioeesalso Allen, S. and Xanthaki AReflections on the UN
Declaration on the Rights of Indigenous PeoplEart Publishing: Oxford, 2011.Xanthaki, Andigenous
Rights and United Nations Standaréiéew York City: Cambridge University Press, 2007.

874 The differences between the legal definitions iafligenous people” and “autochthonous minority” éav
been anticipated at section 2.3. see also P. @escinclusi/Esclusi. Prospettive africane sulla cittadhza
(Torino: UTET, 2009).

875 A. Xanthaki, "Indigenous Rights in the Russian ération: The Case of Numerically Small Peopleshef t
Russian North, Siberia, and Far Eastiiman Rights Quarterl26, no. 1 (2004): 89-90.

876 See footnote 254.

877 See footnote 260.
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boarder still vivid and existefi® While in the case of Sami a “territorial cultufinity”
stands at the basis of the trans-national link agribe Sami communities living in the Nordic

area, in the case of Roma the cultural affinitlaagely discussed, is non-territorial at all.

8.2. Looking at the experience of Sami

This chapter aims to analyze the legal implicatiohthe legal definition “indigenous people”
on Sami rights. This shall allow to draw some lesson the future development of Roma
rights. In particular, the implications are analyze the light of the parallel trans-national
claims that both groups are currently advancings@dal groups living dispersed across
different legal system¥? Such claims can contribute to enhance the redognif their
minority/indigenous rights at domestic level sintteey frame the political and legal
recognition of the groups precisely as a transanati question i.e. as a question that “trans-

cends” domestic legal categorizations.

Although the mutual influence between internatidaal and constitutional law (also defined
as the “internationalization of constitutional lawdnd the “constitutionalization of
international law”§®° has particularly been intensifying in the last lecades and at the CoE
level, with the adoption of two major Europeandemstruments for the protection of
minority rights — the FCNM and the ECRML — the “temt” of minority rights has not

moved beyond the traditional Westphalian/territaz@@nception of right§®*

Against this background, the legal analysis devediop the previous chapters has shown that

the legal status of Roma can be summarized asmgillo

878 |_H. Meyer, "Transnational Autonomy: RespondingHstorical Injustice in the Case of the Saami and
Roma Peoples thternational Journal of Minority and Group Righss no. 2-3 (2001).

879 For a more in-depth discussion of the trans-natickaims of Roma see in particular chapter 9, wherfor a
more in-depth discussion of the trans-nationaheéadf Sami see section 8.9.

80 F. Palermo, "Internazionalizzazione del diritto stituzionale e costituzionalizzazione del diritto
internazionale delle differenzeiuropean Diversity and Autonomy Papare. 2 (2009).

81 See section 1.3. Although the ECRML includes thetgetion of non-territorial languages as well (sas
Yiddish and Romanes), this protection, as repesteighlighted, focuses on the minority languaged anly
indirectly on the minority groups. Thus, it canrtm# openly said that the Westphalian paradigm has be
extensively “by-passed” by the ECRML as fully coelpending the protection of non-territorial minagtias
well.
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(1) Both, at international and national levels, thealegategories ensuing from minority
rights law are currently unable to recognize cormensively Roma from a legal
standpoint, since these legal categories develom @ Westphalian conception of
“State” and “nation” which identifies a social gmin connection with one territory.
Such a conception is intrinsically incapable of poemending historical non-
territorial groups as they naturally escape the tpredian “territorial paradigm”.

(2) In the absence of a specific legal category idgingf non-territorial minorities
historically living in Europe, Member States lackcamprehensive (and univocal)
framework of reference to legally identify Roma. Agesult, Roma are not always
legally recognized as a minority group in the 3tamhere they are residing. The
analysis has shown that in a number of legal systeoma live in a “legal limbo” i.e.
they are neither entitled to any special protectidrich should derive from their
eventual minority status nor they can fully enjdywe tminimum legal guarantees

enshrined within the non discrimination principle.

(3) In those legal systems where Roma are recognizes ragority group their legal
identification is generally influenced by the pml#l understanding of “State” and

“nation” of the domestic legal system of resideffée.

(4) The different legal definitions identifying Romataih different degrees of recognition
of their minority rights. In other words, the exterf the set of rights that is attributed
to Roma when they are recognized as a minoritygrsustrongly connected to their

legal definition.

(5) Albeit some legal categories (particularly those “afational” and “ethnic” minority)
have shown to be more able to ensure — at tkagire— a wider recognition of Roma
rights than others, also in the most promotiongalesystems the living conditions of
Roma generally appear very precarious. Indeedeffieetive enjoyment of human and
minority rights for Roma is far from being fully plemented even within the highest
promotional legal systems: everywhere in EuropeyrfRoma are still experiencing

anti-Gypsy attacks on a daily basis.

852 As discussed in section 1.2., this is true noydal Roma but for of any minority group whose iy
status is recognized by European legal systems.
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Thus, the experience of Sami might help to drawesamspiration for the improvement of

Roma rights in order to understand:

1) the general effects that the usage of the legagoay “indigenous people(s)” can
propel at both national and international levelsh@ trans-national recognition of the
status of a social group;

2) the specific effects that the usage of the leg&gmy “indigenous people(s)” can
propel in the recognition of linguistic rights,cmomic and social rights, cultural
rights and political rights.

8.3. Sami in Scandinavia

The Sami population (also spelled Saami, Sami, $apralled Lapp®?) spans across the

northern part of Finland, Sweden (Lapland), Nornflaynmark) and the northwestern part of
Russia (Kola Peninsula). The majority of Sami sidcupy their traditional territories from

times immemorial. Historical evidence has showr 8&mi were already inhabiting the area
of Harjadalen in Sweden in the 1000 A.D., althoggime archeological remains, found by
the Arctic Sea and dating 4.000 years, have betibuaed to a Sami’s ancestral culture.
According to historical reconstructions, Sami adwvto the territories which now coincide
with Finland and Eastern Karelia during the last mge, following herds of reindeers.
Nonetheless, historical evidence clarifying wheaenbexactly originated from or the precise
historical moment when the various communities redrgpgether into the present group

known as Sami, is still in need to be provided.

Nowadays, the total number of Sami population @so@ably supposed to rate between
60.000 and 100.000 individuals of which approxirai#5.000 individuals are living in

Norway, 20.000 in Sweden, 6.000 in Finland and @.i®0Russi&®* According to their own

883« app”, “Lap” or “Laplanders” are hetero-directeéfinitions of Sami (exactly as “Gypsy” for Romahish
many Sami perceive in discriminatory/pejorativerisr

84 See E. Josefsen, "The Saami and the NationalaRwtits:Channels for Political Influencé?tomoting
inclusive parliaments: The representation of mities and indigenous peoples in parliam@etL0).
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perspective, Sami constitute one people, unitets iown culture, language and history, living
in the S4pmj a nation that, notwithstanding State borderstilsconsidered being unitéd®
The traditional territory o6apmihas been defined “Sami administrative area” invikgyr and

Sweden and “Sami Homeland” in Finland.

Although in their own perspective, the extensionSdfpmiis broader than the respective
domestic recognition of Sami’s ancestral land, &beda comprehensive survey on Sami’'s
territorial distribution is still lacking. Therefer it is impossible to understand the numerical
distribution of Sami within their ancestral terrigoof S4pmiand to which precise extent their
incapacity to access land rights amounts. The dhekcomprehensive survey depends also on
the fact that no shared legal definition existshat “transnational” level to identify Sami.
Each legal system identifies Sami according toedéfit criteri€’® Sami cultural identity is
still strongly based on a nomadic-hunter-gathefestlyle and in some cases, such an identity
Is believed to be acquired more than through gemeipins, through the adoption of the Sami

lifestyle 28’

8.4. Sami in Nordic legal systems

Traditionally, Sami were not having a fixed or at&t notion of territory since their flexible
and adaptive use of land was based on the seasuogadtion of reindeers. As Donders
explains, Sami’s traditional use of land was neitheesed on legal concepts of property nor on
territorial rights, rather on ancestral knowledgesieng from the customary usage of their
territorial heritagé®® When the process of nation State-building stattedievelop in the
Nordic countries, Sami saw their land divided amaiifferent national powers (Denmark,

Finland, Norway, Sweden and Russia) which imposedsami culture several change on

85M. Ahrén, "The Saami ConventiorG4ldu Cala — Journal of Indigenous Peoples RigB(2007): 20.

8%y, Donders;Towards a Right to Cultural Identity2ntwerpen/Oxford/New York: Intersentia 2002), 302.
87 M. Fitzmaurice, "The New Developments Regardirgy $mami Peoples of the Northiternational Journal
on Minority and Group Right$6, no. 1 (2009): 77-78. In other words, exactlyressocio-functional narrative
identifying Roma, people adopting Sami’s lifestyiay bein abstractoconsidered becoming a Sami in turn.
88 DondersTowards a Right to Cultural Identity;2305.
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their customary use of land. When Northern natibesame defined, Sami were initially
treated favorably by the respective governmentsalmx they provided tax incomes to
national resources. In contrast with national papohs, Sami were in fact taxed triply since

they were moving across three jurisdictions becatisieeir reindeer herd?

Following the division by land taxation regimesn®a ancestral homeland was divided by
border treaties and Sami were no longer living aghale social group but as different sub-
groups divided into Russian, Swedish or Danish extbj In particular, when the Danish-
Norwegian and the Swedish-Finnish Kingdoms expandedhward to encompass Sami

ancestral homeland, these national powers stastadsert claims that Sami belonged to them.

In 1751, Nordic national entities (Denmark-NorwaydaSweden-Finland) fixed their early
frontiers in Nordkalotten through an internatiotrakty®®° While the two States agreed upon
a permanent border between them, in an addendtimstmternational treaty, called the Lapp
Codicil, the two national powers provided Sami wétlspecial status by agreeing to make
their border immaterial so that Sami could contitmease the land and the water of the region
to follow their reindeer herding. At the same tintlge two States committed themselves to

assure the survival of Sami, of their culture ahtheir traditions®*

According to Watters, the Lapp Codicil providedaguition to Sami rights on the basis of
their ancient usages and customs. The Lapp Cadigilied full rights to reindeer pasture,

fishing and hunting which in many ways recognizéage“equivalent of ownership in their

89 1. Beach, "The Saami of Lapland " Rolar Poles: Self-Determination and Developmezd. Minority
Rights Group (1994), 4.

890 The Stromstad Treaty defined the boarders betwBenmark-Norway and Sweden-Finland. More
specifically, Denmark-Norway enlarged its bordesst@ encompass Kautokeino, Karasjok and Utsjokthen
north side of the Tana River (Polmak). Sweden-Fidlanstead lost its fishing and trading places om Arctic
Sea coast. The Lapp Codicil was part of the botdmaty and was intended to secure the rights ofdesr-
herding Sami to move across the national borders.

81 The Codicil stated “The Sami need the land of I&tttes. Therefore, they shall, in accordance tnétition,
be permitted, both in autumn and in spring to mitnegr reindeer herds across the border into an@ltete. And
hereafter, as before, they shall like the Stateis subjects, be allowed to use land and share ithiEemselves
and their animals, except in the places statedvwhedmd they shall be met with friendliness, pratdcand
aided...”.DondersTowards a Right to Cultural Identity308.
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own country and rights of seasonal use in the afjacant to them®? During the 18
century, the 1751 agreement started to be stromgtiermined by the political changes of
national sovereignties. In 1852, the decision os$fa/Finland to close the border to trans-
frontier movements of reindeer herders was immeljidbllowed by Sweden/Norway. This
political decision produced dramatic effects on Bairo — for the first time in their history —

find themselves unable to follow their ancestrallegical paths.

During the following decades, Nordic countries tetdrto adopt a general assimilationist
attitude towards Sami. By emphasizing the supeyiaf national identity and language over
Sami “uncivilized people” of “lower order”, Sami lture and Sami language were seriously
threatened to a point very close to disappeariticehe 2¢" century witnessed a further

exacerbation of these assimilationist policies. iflteeasing drive for expansion in the region
traditionally inhabited by Sami was accompanied ebygovernmental emphasis on legal
positivism and written law as a source of rightse Tegal position of Sami was progressively
undermined, as it was perceived to be the resukgsl developments outside Sami society:
any rights that was recognized to Sami arose freamstbns of the government without taking

into consideration Sami’s perspective and Samiteatmal occupation of the land.

With the adoption of the first universal human tgymstruments after the Second World War,
Sami’s issues and claims started to be progregsika@hed within the international discourse
of indigenous rights. From the 80s, the pressutteoputhe international agenda began to

produce some substantial results. According to ,BEhierecognition of Sami rights could only

892 | watters, "Indigenous People and the Envirom@unvergence from a Nordic Perspectivdcurnal of
Environmental Law and Polic0(2001): 255.

893 |n particular in Finland, Sami language and celturere seriously undermined by assimilationist gei
which promoted the migration and settlement of Sanm the northern areas. See
Saamelaiskarajat/Sametinget/The Sami Parliamehg Sami in Finland,Sami Parliament Publicatio2008).
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occur at this point, since it is precisely at tinel ®f the 1970s that the Nation-state started to

decline as a result of international developmétits.

8.4.1. International recognition of Sami

An initial consideration on the rights of indigesopeoples started to appear, although in
embryo, within the League of the Nations wherebgsiient Wilson proclaimed the right to
self-determination of peopl&%> Wilson’s political aspiration laid the foundatiorfer
establishing a first international system of mityrights protection, which at that time was
the first legal framework where the rights of inelgus peoples begun to be considered. In
fact, indigenous peoples were not initially enttli® any specific form of legal protection
under the Versailles system but only to some foohs'incidental” protection through
minority rights. In the case of Sami, such a mimmprotection was granted just in Finland,
the only State of the Nordic area accepting a spé@aty for protecting minority rights when

entering the Leagu®&®

Nevertheless, within the international arena setthy League the peculiar situation of
indigenous peoples was not encompassed only byrityimights. Inside the International

Labour Organization (ILO) which was created as jdrthe League, the problems of the
indigenous peoples of Latin America gained a certigree of attention. This international
interest on indigenous issues paved the way fotirsgganegotiations to adopt an international
binding instrument focusing on indigenous rightsosd process culminated only after the

Second World War with the adoption, in 1957, of th® Convention No. 107 Concerning

894 A. Eide, "Legal and Normative Bases for Saami @io Land in the Nordic International Journal of
Minority and Group Right$8, no. 2 (2001): 134.

893 n the “Fourteen Points” speech that Presidensbvilgave before a joint session of the Congreskapuary,

8" 1918, the principle of self-determination (pal®) of people wasnter alia, firstly proclaimed. In particular,
by proclaiming this principle Wilson wanted to cddir adjustment of colonial claims. Subsequentlye t
indigenous movement identified in Wilson’s firstueciation of this principle the first internationbasis for

funding the indigenous claims to independence ftotanial powers.

8% H. Minde, "Sami Land Rights in Norway: a Test €der Indigenous Peoplesliiternational Journal of

Minority and Group Right8, no. 2 (2001): 110.
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the Protection and Integration of Indigenous andche®tSemi-Tribal Populations in

Independent Countri€®s’

Although this Convention recognized the customaghts of indigenous peoples and
advocated for the protection of their essentialemalt conditions, its legal foundations were
shaped on the British colonial law of the 1920shwaén inner assimilationist political
orientation®®® Interesting enough, none of the Nordic Statedfiedtithe Convention to
“protect” Sami rights. Ironically, this lack of ratation of the ILO Convention No. 107 was
not motivated in objection to the inner “assimiaiist purpose” of the treaty, but it was
founded on the view that Sami were generally wekgrated within Nordic States. Hence, in
the States’ view, Sami were not at all in need &my “additional” protection under

international law.

The attitude of Nordic States towards Sami didgignificantly change until the Alta conflict
of 1979-1982. This conflict, between Sami (suppmbiig environmental movements) and the
Norwegian Governmental authorities, started afterdecision to build a dam across the Alta-
Kautokeino River which was draining a big part loé tvater system of the Finnmark plateau,
one of the territorial area inhabited by Sami. EvieBami lost the Alta case, the conflict
represented a key event to strengthen the recogrofiSami cultural identity and Sami rights

at the domestic level, in particular in Norw&y.

87 The ILO was created in 1919 as the first inteomatl specialized agency devoted to the protectidruman
rights. More specifically, the mission of this aggmwas the “maintenance of the industrial peacepitpmoting

the economic and social rights of the workers im ¢himate of social revolution that followed thellapse of
European empires after the First World War. In tbetext, the ILO identified since the beginning th
dispossession of Latin American Indians as a “lajpooblem which was meant to be solved only throtigh
protection of indigenous peoples as “land-ownerstl as “workers”. S.J. Anaya, "Indigenous Peoples in
International Law, Cultural Survival21, no. 2 (1997).

8% Minde, "Sami Land Rights in Norway:A Test Case lfdigenous Peoples."

89 The Alta conflict was caused by the constructibm diydroelectric power plant in Alta river, whem 1978
Norwegian Parliament adopted a bill for the corcdtam of a high dam near Alta. This dam was conside
being by Sami native communities as an enormousathto their ancestral land and customary values
(particularly to reindeer traditional pathways). tAe same time, also environmental movements ceresidthe
construction of the dam a big harm for the ecosystparticularly for salmon fisheries in the Altaver.
Notwithstanding the strong demonstrations whickofeéd the approval of the project for building them, the
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It is not by chance that the conflict occurredhat tlomestic level precisely in a moment when
Sami were gaining political awareness of their gedious status in the international arena.
The coincidence of the two moments propelled anobisnorce in the recognition both of the
cultural identity and of indigenous rights of Samiit domestic level, the Norwegian
Government appointed a Sami Rights Commission tatgothe political and juridical basis
for a new minority policy in the country. At intextional level, Sami actively contribute to the
revision of ILO Convention No. 107, whose updatedsion (ILO Convention No. 169 of

1989) was eventually ratified by Norway in 199.

However, the international process of legal recogmiof Sami distinct cultural identity and
Sami indigenous rights at domestic level did natadly involve the other Nordic countries
too. Norway apart, no other Nordic country hadfieatilLO Convention No0.169 yet, although
the international recognition of Sami indigenousntty has not left these countries
completely indifferent. Indeed, as Xanthaki hasnped out while critically commenting on
the Russian case, “even if the [ILO] convention [N&®] does not become binding for the
Federation, it still constitutes a solid polititabl to provide pressure for the development of
indigenous rights®** To this regard, it can be highlighted that the ll@@nvention has

already propelled its “political power of persuasisince particularly Sweden and Finland

conflict ended up in the Norwegian Supreme Courictviruled in favor of the development of the projec
However, in order to solve the claims deriving frddami’'s opposition, the Government appointed two
committees to discuss Sami cultural issues and $egal relations. One of the Committee set the hfmi
creating the first democratically elected body e Sami in Norway: the Norwegian Sami Parliamehicv
was created in 1987. For further details on the aAltcase, see inter alia
http://www.galdu.org/govat/doc/eng_damning.pdf

99 Convention No. 169 constitutes the revised versibrConvention No. 107 of 1957. The Committee of
Experts convened in 1986 by the Governing Bodyhef O concluded “the integrationist approach of th
Convention was obsolete and that its applicatiors watrimental in the modern world” thus in needb®
updated. After the adoption of Convention No. 1869986, ILO Convention No.107 of 1957 is no longpen

for ratification although it is still in force in 8l countries. See
http://www.ilo.org/indigenous/Conventions/no107 fasen/index.htm

91 Xanthaki, "Indigenous Rights in the Russian Feiitema The Case of Numerically Small Peoples of the
Russian North, Siberia, and Far East," 76.
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have respectively recognized the existence of aniSetion” in 1989 and the existence of

Sami as a “people” in 19982

Furthermore, in 1998, Sweden has formally apolabifte the wrongs committed against
Sami and since 2010, after 14 years of litigatithe, region of Laponia recognized by the
UNESCO as a World Heritage is now governed by “lmatuottjudus” an association with
Sami majority controf’® In Finland, the international recognition of Samdigenous rights

indirectly permeated at the national level by meaifnhe legal opinion of the Human Rights
Committee which has jurisdiction on the Finnishalegystem after the ratification of the
ICCPR. The Committee’s decisions clarified that S5are members of a minority within the
meaning of Art.27 and that their right to practicaditional activities fall in the scope of

Art.27 as well, being an essential element of theiture.

In Russia, where the smallest percentage of Samilation has historically been living, the
international discourse on indigenous rights haasproduced just a nominal recognition of
Sami, since on the practical level, it seems tlmaspecial right is concretely accessible to
them. Since the Soviet era in fact, the Russian pkithe Sapmihas historically been
politically and legally isolated from the other Mar States>* According to Osherenko, the
failure to translate on the substantial level aimum set of indigenous rights enshrined at the
legal level, has pushed local indigenous commugitgami included, into a “criminal cycle”

in order survive®®

92 Sweden has recognized the existence of a “Samiomiatin the Saami Parliament Act

(SametingslageNo.1433 of December, 171992. In Finland, the recognition of “Sami” a “mé&’ has taken
place in the context of the Fundamental Rights Refovhereby a new Section 17 was included in the
Constitution Act of Finland which recognizes Sarmople as indigenous peoples entitled to the rigimaintain
and develop their own language and culture.

%3 See http://www.laponia.nu/en@iast accessed on "t November 2012).

%% Even today the interactions between Russian S#sitlé and outside the Russian Federation are viiqutt

if not almost impossible. See Ahrén, "The Saamiv@aition ": 21.

%5 G. Osherenko, "Indigenous Rights in Russia? I Tit Land Essential for Cultural Survive?Georgetown
International Environmental Law Revied@, no. Spring (2001).
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Besides the international recognition of Sami idgrand of Sami’s rights ensuing from ILO
Convention No. 169, it is worth mentioning anotheernational recently adopted by the UN
development that has recently occurred in the Uhbpema as far as the recognition of the
rights of indigenous peoples are concerned in gémed the rights of Sami in particular: the
UN Declaration on the Rights of Indigenous Peomie&007. Notwithstanding its soft-law
nature, the Declaration represents a comprehemnssteiment for protecting and promoting
the rights of indigenous peoples both in termsnafividual and collective dimensions. In
particular, the Declaration addresses the rightsddémtity, education, health employment,
language and the right to maintain and strengthdigénous institutions. At the same time,
the Declaration addresses the rights of indigempaagples to fully participate in the political,

economic, social and cultural life of the State.

Norway, Sweden and Finland committed themselvewdrk with Sami people within the
legal framework established by the Declarafi§nin particular, Norway highlighted the
signed agreements with the Sami Parliament whichvall cooperation in legislative matters.
Sweden emphasized that a large part of the reializaf the right to self-determination could
be ensured through Art. 19 of the Declaration, Wwidealt with the duty of States to consult
and cooperate with indigenous peoples. In line \Biveden, Finland as well highlighted the
importance of the full participation of indigenopgoples in decision making processes
determined by the Declaration. The Russian Feideratstead did abstain from voting the

Declaration.

8.4.2. Domestic legal recognition of Sami
The previous section has shown how the historicatgss of international recognition of
indigenous rights has reverberated, at differem¢rés, in the domestic recognition of Sami

indigenous identity. Nowadays, Finland and Russe&athe only two countries recognizing

%% gee the vote proceedings of the UN Declaration the Rights of Indigenous Peoples at
www.un.org/News/Press/docs/2007/ga10612.doc(last accessed on 02/05/2012).
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Sami as “indigenous people” at constitutional Ie¢élvhereas Norway and Sweden have not

officially formalized such a recognition in any Hing document yet’®

In Finland and Russia, the constitutional recognitof the Sami indigenous status has
produced a parallel recognition of Sami indigenaights both at constitutional and at
ordinary law levels. Interestingly enough, in Nogw&ami are nonetheless explicitly entitled
to specific rights at the constitutional level evarthe lack of a formal recognition of their
indigenous statu¥’® In Sweden instead, the Constitution does not pevor any specific
recognition to Sami but it indirectly includes tpeotection of Sami rights in the broader

framework of Art.2.4 which refers to “ethnic, linigtic, and religious minorities”.

In Finland, according to the Act of the Sami Parliament #3.9° a Sami is recognized as a
person who considers himself/herself as Sami (stibgeelement) and who can demonstrate
one of the following factors (objective elementsimself/herself, or at least one of his/her
parents or grandparents, has learnt Sami as hirsielanguage; he/she is a descendant of a
person who is registered in a land, taxation orupain register as a mountain, forest or
fishing Lapp; he/she has at least one parent whildwave registered for election to the Sami
Parliaments. Moreover, the Finnish legal recognitiof the Sami identity requires the
fulfillment of another objective criteria: one ofi@ descendants of the person or his/her

ancestry with the traditional occupants of the &asd decisive elements.

7 |n particular, Finland recognizes Sami at Secfi@i8. of the Constitution whereas Russia recogriizesi at
Art.69 of the Constitution.

9% Nonetheless, a form of indirect recognition cariffferred in the Norwegian case through the rattfin of
the ILO Convention No. 169.

99 The Constitution of Norway recognizes the righfsttee Sami at Art. 110 (a), which reads: “It is the
responsibility of the authorities of the State t®ate conditions enabling the Sami people to pvesand
develop its language, culture and way of life”. T®enstitution of Finland recognizes the rightstod Sami at
Section 17.3, which reads “The Sami, as indigempaaople, as well as the Roma and other groups, thaveght
to maintain and develop their own language anduceltProvisions on the right of the Sami to use Saeni
language before the authorities are laid down byAan The rights of persons using sign language ahd
persons in need of interpretation or translati@hcaving to disability shall be guaranteed by an”Act

10 The Sami Parliament AdtLaki saamelaiskaréajista) No.974 1" July 1995.

1 DondersTowards a Right to Cultural Identity2306.
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By contrast, inRussig still no specific legal definition exists to idéy Sami as they are
comprised in the broad “Common List of Minor Indigeis Peoples of Russia” which
establishes four main criteria for a social groofpé¢ recognized as indigenous people: to live
in their historical territory; to preserve tradital way of life, occupations, and trades; to self-
recognize themselves as a separate ethnicity; tatbmost 50.000 of population within

Russia’*?

Sami benefit of the constitutional recognition“ofdigenous peoples” and have
also been recognized as one of the small indigepeaples communities in other ordinary
legislative acts*® However, in line with Osherenko’s perspective, thaki confirms that

such a legal recognition is merely formal, sincénas not provided any effective positive

impact on the lives of any Russian indigenous peopét, Sami includett?

In Norway, the constitution directly protects Sami rightdha the framework of minority
rights at Art. 110 (a). According to Art.2.6 of tlkenstitutive Act of the Sami Parliament of
19879 a person can be identified as Sami if he/she hawledge of the Sami language as a
domestic language or he/she has a parent, gramdmara great-grandparent with Sami as his
or her domestic language, or he/she is the child pérson who has been registered in the

Sami electoral register.

In Sweden the first legal recognition of Sami was enshriiredhe Reindeer Pasture Law of
1866. According to this law, each person invoking/tfer Sami origin was recognized as
such. Until the establishment of the Sami Parlianian1992, the fundamental legal act

recognizing Sami was the Protection of Saami Rein&eeeding Through Reindeer Herding

912 Eounwiii nepeuens xopennvix manouucnennvix napooos Poccuu approved by the government of Russia on
March 24, 2000.

3 The Federal Law on National Cultural Autonomy af.R4, F 3 22 May 1996; The Federal Law on General
Principles of the Organization of Communities adifenous Peoples of the North, Siberia, and theElgat No.
104, F3 of July, 2000; The Federal Law on the Territories of Tradil Nature Use by Indigenous
Numerically Small Peoples of the North, Siberiad ahe Far East No. 49 FZ"&uly 2001. See Osherenko,
"Indigenous Rights in Russia? Is Title to Land Esisé for Cultural Survive? ."

914 Xanthaki, "Indigenous Rights in the Russian Feiitema The Case of Numerically Small Peoples of the
Russian North, Siberia, and Far East," 78-79.

95 The Sami parliamerictrelating to theSametingNo. 56 of June,121987.
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Act.’*® The legal basis for establishing that a personav@ami was proving that at least one
of his/her parents, or any of his/her grandparemee full-time reindeer-keepers. When the
Sami Parliament was established in Sweden in 119@25ami Parliamentary Act developed a

more articulated definition of Sami on the basiswbjective and objective criteria.

According to the subjective criteria, the persormguestion should regard himself/herself as
Sami to be recognized as such, whereas accorditigg tobjective criteria, the person should
be able to speak the Sami language. In partictiiarpbjective criteria requires that the Sami
language is spoken at home, but this criterion & sven if the language is spoken by
grandparent&'’ However, the entry into force of the 1992 Parliataey Act in Sweden has

not abrogated the previous 1971 Reindeer Husbakely*® As a consequence, nowadays in
Sweden the two legal definitions of Sami coexisistimaking the identification of their legal

status possible according to both subjective anekctise criteria.

Finally, it is important to highlight that the ldgaentification of Sami through the criteria
identified by the four legal systems where Samiliaieg (self-identification, Sami’s descent,
knowledge of Sami language and electoral regismatin Sami Parliaments) appears
increasingly difficult to be applied. In particuldhe linguistic criterion which has shown to
be one of the common denominators identifying Samthree legal systems (Finland,
Norway and Sweden), appears increasingly problenatbe invoked by a Sami person, since
a significant percentage of Sami do not speak Sanguage any longer even if they have

lived in theS4pmiand even if they a have strong ties with Samucelt

Moreover, contemporaneous social developments tafecSami lifestyle (in particular
Sami's mixed marriages, Sami's “new professiondieotthan traditional Sami livelihoods

and Sami’s “new residencies” outsi8&pm) challenge the traditional notion of Sami cultural

%18 Fitzmaurice, "The New Developments Regarding thensi Peoples of the North," 83.
917 th;

Ibid.: 84.
918 Reindeer Husbandry Act, No. 437 of Jul§},1971.
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identity of “indigenous group” thus making theirittification with other criteria (especially
the subjective criterion of self-identification &tger with the objective criterion of Sami’s

descent) also very difficult to be invoked by a $person’*®

8.4.3. Individual and collective indigenous rights

While at the substantial level, no significant difnce can be made between the individual
and collective rights of minorities and the indiwvad and collective rights of indigenous
peoples, at the formal level the doctrine has ifledta certain degree of distinction. The
theorization of such a distinction has been basethe analysis of the UN Declaration on the
Rights of Persons belonging to National or EthRieligious or Linguistic minorities of 1992.
The doctrine has regarded the non-binding natutdisfdocument as a “minimum universal

denominator” for understanding the rights of mities.

Nordic doctrine emphasizes that minority rightsdtdldoe considered always individual by
nature since they belong to the individual memlmdrshe minority group although some
minority rights have to be exercised together witier members of the minority group. In the

words of Henriksen, Scheinin and Ahrén:

To simplify matters, the difference between thehtsgof minorities and the
collective rights of indigenous peoples can be saithe that the purpose of
minority rights is to enable minority individuals maintain and develop their
specific identity as part of the majority communihile the collective rights
of indigenous peoples emphasize the right of inthge peoples to maintain
and develop their specific society and social $tmeés apart from, or if
relevant, in parallel with the majority communit

In other words, according to this doctrinal intefation indigenous peoples should be able to
preserve their social institutions to a larger ektban minorities, thus indigenous collective
rights are devised with the aim of enabling indiges peoples to make their own decisions

separate from those of the majority. In contrashamity collective rights aim at guaranteeing

919, Seurujarvi-Kari, S.Pedersen, and V. Hirvorighe Sami: the indigenous people of northernmosbifz

European languages EBLUL, Brussels, 1997, 10-14.
90B J. Henriksen, M. Scheinin, and M. Ahrén, "3gami People's Right to Self-DeterminatioBaldu Cala
— Journal of Indigenous Peoples RigB{2007): 63.
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the efficient political participation of minority @mbers the wider community of which they

are a part.

8.5. Linguistic rights

As seen in section 8.4.2., language plays a keyinolhe self-identification and in the hetero-
identification of Sami cultural identity. Indeedhrée out of the four legal systems
encompassingapmi(Norway, Sweden and Finland), recognize languageng the core
constitutive elements determining Sami individualomging®®* Sami speak a language
bearing the same name, Sami, which is stronglyta@ldo the Finno-Ugric branch. An
outdated estimation of Sami speaking individualeddahem to be less than half of the overall

Sami populatiori?® Yet, as Andde has critically observed,

The term “Sami-speaking” is somewhat vague, agpiedds on what one uses
as the criterion, i.e. how well a person must knbw language, and how
regularly he/she must use it to be considered Speeking®

Moreover, among Sami speakers there is a cosmdisletts which can be divided according
to three major geographical groups (Southern, @ergnd Eastern) and which are not
necessarily mutually intelligibl&* The most important source for learning of Samglage

is the family and the use of Sami language is stdbtly relegated to the private sphere.

Norway, as already emphasized, is the country where thprity of Sami population
currently lives and the only country having ratifie.O Convention No.169. In this country,
the international discourse on Sami indigenoustsigitomoted a first recognition of Sami

linguistic rights already in 1975. In that yeaiSami Educational Council was in fact created

211t is not by chance that the same three legaksysthave ratified the ECRML (Norway in 1993, Fimldn
1994 and Sweden in 2000). Russia instead hasiguedsthis treaty in 1994 but it has not ratifieget.

922 The study of Magga of 1975 rated the number ofiSpeaking individuals to be approximately 35,000.
H. Magga,Samisk Sprak Og Samisk Sprakrads Arbeid. SeertrykRp#dk | Norden(1975), 38. Cited in S.
Andde, "Regional Characteristics of Sapmi and thmiSeople," irfThe Regional Identity of Ethnic Groups in
Europg ed. Andde (Anders) Sara—Nordic Sami Institute, Guovdageaidnu, Norway: Samstituhtta |
NordisSamisk Institutt 2002), 4.

923 Andde, "Regional Characteristics of Sapmi and3ami People," 4.

924 A, Moyers, "Linguistic Protection of the Indigarm Sami in Norway, Sweden and Finlan@ifansnational
Law and Contemporary Probleri§, no. 1 (2005): 365.
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and placed under the Ministry of Education, Redeantd Church Affairs. The Council is
nowadays responsible for tuition measures for tlaniSpopulation, for preparing and
adapting study programs and for monitoring contigueducation and providing expert

advice to school authorities at all three admintste levels?®

Since 1988, Sami linguistic rights have been coaterconstitutional status. Art. 110 (a)
Constitution of Norway implies a positive obligatidor the State to “create conditions” in
order to “preserve and develop” the Sami lang@ay&hese constitutional provisions have
been further specified by the Sami Act which hasogmized equal status of the Sami

language with the Norwegian language (Art.1°5).

Accordingly, the law establishes that if the spealse Sami, certain services should be
provided in the Sami language (such as in Samiigmaeintary proceedings, in national
judicial proceedings and in local administratiotf§)Moreover, the Act establishes the Sami
Language Council in charge to preserve and dewvlepSami language and to provide an
annual report to the Parliament on the status ofi &nguage’® Although the Act seems to
refer to an unique Sami language, Norway countsaat three Sami languages: North Sami,
Lulea Sami and South Sami each having a differetitographic systertt° However, the
Sami Act mostly promotes the North Sami since thdhe Sami language mostly spoken in

the administrative area covered by the Ret.

925 European Charter for Regional or Minority Langusghitial periodical report presented to the Sease
General of the Council of Europe, Norway, MIN-LAN®ZR (99) 5, submitted on 31 May 1999, 7.

926 Moyers, "Linguistic Protection of the Indigenousndl in Norway, Sweden and Finland," 2.

927 Act of 12 June 1987 No. 56 concerning the Sametimg Sami parliament) and other Sami legal maftees
Sami Act).

98 gee Arts. 2.13, 3.4 and 3.9 of the Sami Act.

929 As established by Art. 3.12 of the Act. As regaimishe reporting activity of the Sami Language Galisee
http://www.samediggi.fi/index.php?option=com_con&task=view&id=52&Itemid=65&lang=english  (last
accessed on T7September 2012).

930 Andde, "Regional Characteristics of Sapmi and3ami People," 4.

%1 bid. As it emerged in the Initial Periodical Repsubmitted by Norway in accordance with Artitl of the
ECRML: “Among other things, the Council shall saiagd the cultural heritage embodied in the Sanguage,
both written and spoken, develop Sami terminolagtermine the spelling of Sami words, advise amyige
information on Sami language issues, maintain taolisqualified translators and interpreters andnpote and
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Although the promotion of Sami language has geheratreased in the realms of media and
educatior?>* Norway has recently acknowledged the deficienapénfull promotion of Lulea
Sami and South Sami languages and in the lasttrepbmitted before the Committee of
Experts of the ECRML. In particular, Norway has c¢oitted itself to increase the number of
beneficiaries of Sami linguistic provisions in Amti Plan of five year¥>® The Action Plan for
Sami languages focuses on three main componeats: (gtrengthening the arenas for the use
of Sami), use (increasing public service provisiorSami) and see (raising the visibility of

Sami language in publié}?

In Sweden no constitutional recognition has been provided the Sami language.
Nonetheless, in 1999 the Swedish Parliament pamsedict concerning the right to use the
Sami language while dealing to public authoritiad & courts’>> According to Moyers, on
the substantial level the current legal framewarkimable to guarantee the full enjoyment of

Sami linguistic rights, as the CERD Committee Hae heen recently emphasiz&8.

Recently, some positive developments in the re¢mgniof Sami linguistic rights can be

observed. In 2010, the administrative areas fockkie use of the Sami language is foreseen

participate in national and Nordic cooperation aamg language issues”. European Charter for Regional
Minority Languages, Initial periodical report presed to the Secretary General of the Council ofopar
Norway, MIN-LANG/PR (99) 5, submitted on 3May 1999, 3.

932 pdvisory Committee on the Framework Convention the Protection of National Minorities, Opinion on
Norway, ACFC/INF/OP/I(2003)003 received on™September 2012, 2.

93 When Norway ratified the ECRML in 1993 it has rguized under the framework of the Convention “Sami
language” without specifying its different lingticsderivations.

934 European Charter for Regional or Minority LangusgEifth periodical report presented to the Secyeta
General of the Council of Europe, Norway, MIN-LAN®R (99) 5, submitted on 3May 1999, 7.

935 Act Concerning the right to use the Sami languaggealings with public authorities and courts N4 of
17 December 1999. In particular, within the adntmative areas, individuals have the right to usaanity
languages in their verbal and written dealings \&ithadministrative authority in a geographical ahicholly or
partly covers the administrative area in mattergnetthe individual is party to the process andhé matter is
linked to the area. If the individual is Sami, ish or Meankieli in such a matter, the authorityobliged to
reply verbally in the same language. Individual®owlo not have legal counsel also have the rightegnest, to
receive a written translation of decisions on casesSami, Finnish or Meéankieli. The authority alsas
previously, has to endeavour to address individimathese languages. The right to written transtatias been
introduced.

%% |n particular, the CERD Committee recommended Semi ought to be more involved in the decision-
making processes of the Sweden political systeorder to foster the use of their native languagalliparts of
Sweden. Moyers, "Linguistic Protection of the bhous Sami in Norway, Sweden and Finland," 375.
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were extended and the 2009 Language Act entereddnte’®’ According to the Act, public
institutions are now entitled with the responsipilio promote the opportunity for national
minorities to retain and develop minority languages culture (sections 8 and 14). Persons
belonging to a national minority are to be givea tpportunity to learn, develop and use the

minority language (section 15).

However, the Act focuses more on the usage of thedh language than on the specific
domains of application of the minority languaged. the same time, the Act does not
distinguish among the different minority languadgesd the potential different linguistic

needs of the various social groups), by indiscratety addressing the various linguistic
groups living in Swedef® In order to revitalize Sami language, the Swe@slvernment is

also planning to establish two Sami language cemt=pectively in Ostersund and Tarnaby.
The Sami Parliament has been identified as theoatyhin charge of managing these

language center§?

Among Nordic countrieskinland represents the most promotional legal system reziog
Sami culture and language. In contrast with thesrottvo Nordic countries, Finland has a
historical past of bilingualism. Until 1917, Finlhmvas in fact part of Sweden and in 1919 the

two languages gained official status. Accordind/tayers,

With this history and system already in place Fidldaas become accustomed
to accommodating speakers of another language. is.riikes providing for
and accommodating a third language seem much fessoncern and much
less intrusive’®®

Against this background, it can be better undedstedhy Section 17 of the Finnish

constitution explicitly protects the linguistic htg of Sami and of other groups (such as

937 European Charter for Regional or Minority Langusgeourth periodical report presented to the Sanyet
General of the Council of Europe, Sweden, submiti€skeptember 2010.

98 Section 7, in fact, clarifies the national mingrianguages protected under the Act are Finnisbdigh,
Meénkieli, Romani Chib and Sami.

939 European Charter for Regional or Minority Langusgeourth periodical report presented to the Saoyet
General of the Council of Europe, Sweden, submiti€geptember 2010, 13.

40 Moyers, "Linguistic Protection of the Indigenowsnd in Norway, Sweden and Finland," 384.
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Roma). Section 121 provides Sami with linguistiod acultural self-government in the
administrative areas inhabited by the majority afms population. Moreover, in Finland the
linguistic rights of Sami find protection withingh_anguage Act 424" and within the Sami

Language Act?as well.

While Act 423 principally focuses on Finnish andéslish languages, it nonetheless refers to
the use of the Sami language within certain jucsdinal areas®® The Sami Language Act
instead, more specifically accounts for Sami lisgjai rights, in particular it regulates the
usage of Sami language both on the national puBlimension and on the special
administrative area of Sami Homelat{dlt is interesting to highlight that both linguisiacts
provide monitoring mechanisms to oversee the sobataimplementation of their legal
provisions. The application of Act 423 is superdid®y the Ministry of Justice, while the

application of the Sami Linguistic Act is supenddey the Sami Parliament.

Nonetheless, according to the reports presentedrdoghe Committee of Experts of the
ECRML, the promotional legal framework of Finlargstill unable to offer a comprehensive
protection of Sami linguistic rights. Recently, an8 language report has highlighted that
despite the entry into force of the Sami Languagephactically changed the number of state

or municipal employees speaking Sami practically tenmained unchanged. Moreover, for a

1| anguage Act No.423 of 2003.

%42 5ami Language Act No.1086 of 2003.

%3 While the general purpose of the Act is the ensineeconstitutional right of every person to use & her
own language, either Finnish or Swedish, beforatsand other authorities (s. 2), Sections 8 asgeZifically
entail special provisions on the use of the Samjlage and other minority languages. In particBaction 8
establishes that separate provisions apply ongheofithe Sami language by authorities in perfogaan their
function. Section 9 clarifies “provisions on thght to use languages other than Finnish, SwedighSaami
before an authority are contained in the legistatan court proceedings, administrative proceediagd
administrative judicial procedure, legislation odueation, legislation on health care and socialfavel and
legislation on other administrative sectors”.

%4 The Sami Language Act No.1086 of 2003. In pardicuthapter 2 of the Act regulates the generalaise
Sami in the national public dimension such as presentative bodies or in representative meetiSgstion 6)
and in official communications between public auifies and Sami people (Section 8). Chapter 3 egalthe
special use of Sami in the Sami Homeland, espgcéa!far as regards: the knowledge of Sami langlyge
public authorities and their qualifications requients (Section 14); the duty of authorities to S=ami
language (Section 15), the State enterprises amdbtaite or municipality owned companies (Sectio)) ftie
obligation of private entities to provide linguis8ervices (Section 18).
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number of public authorities it is still unclearvihdhe obligations under the Sami Language

Act should be fulfilled in practic&?

Furthermore, just as in the case of Norway, als&imand a coexistence of a plurality of
Sami languages (or Sami linguistic branches) camdied although both Language Acts
abstractly refer to the “Sami language”: North Samari Sami and Skolt Sami. North Sami
is the most widely spoken Sami language and heslanguage that was traditionally spoken
in the Sami Homeland. Nowadays, however, an ingrggsercentage of Sami has started to

move outside the Sami homeland. According to themtesubmitted before the ECRML,

The statistics compiled in connection with the stets of the Sami Parliament
in 2007 showed that 38% of the Sami in Finlanddedithe Sami Homeland.
Many children and young Sami reside outside the &land, for in 2007 in all

59% of the Sami aged 11-17 years and more than @¥ose aged 18-24
resided outside the Homeland. In the group of Sdmtdren younger than 10
years the percentage was approximately 78%.

Outside of Sami Homeland, i.e. outside of the adstriative area covered by the linguistic
legislation Sami is taught, in the words of the BMQRreport, “on the same grounds as
immigrant languages”. In order to improve suchtaagion, in September 2010, the Ministry
of Education and Culture set up a working grouplraft a proposal for a program aimed at

revival the three Sami languagés.

As discussed in previous sections, the Sami padpuldiving in Russia represents the
smallest percentage of the overall Nordic arear@pmately 2000 individuals). As seen,
Russia has legally recognized Sami as one of iallest indigenous peoples. The Russian

legal system guarantees indigenous people’s rigbtly through positive measures aimed at

94> European Charter for Regional or Minority Langusgeourth periodical report presented to the Sanyet
General of the Council of Europe, Finland, subrdiite22' September 2010.

946 European Charter for Regional or Minority Langusgeourth periodical report presented to the Sagyet
General of the Council of Europe, Finland, subrdiite September 2010, 69.

947 Advisory Committee on the Framework Conventiontfee Protection of National Minorities, Comments of
the Government of Finland on the Third Opinion bé tAdvisory Committee on the implementation of the
Framework Convention for the Protection of Natiokthorities by Finland, GVT/COM/111(2011)002, recsid

on 13" April 2011, 8.

304



eliminating discrimination. Such a view is enshdngoth at the level of constitutional law

and ordinary legislation.

Art. 19 of the Constitution guarantees equal rigietgardless ofinter alia, their different
linguistic belonging. At the same time, Art. 69 tbe Russian Constitution safeguards the
rights of indigenous peoples, linguistic rights luted, in accordance with the generally
accepted principles of international law. The ektenwhich the ordinary legislation that
Russia has adopted to protect the rights of indigenpeoples, provides Sami with a
substantial enjoyment of their linguistic rightsnist clear on the practical level. Russia has
signed but not yet ratified the ECRML. Currentlertd is a lack of international monitoring
mechanisms that can provide substantial data oneffextive implementation of Sami

linguistic rights.

8.6. Economic and social rights

In none of the Nordic countries, Sami are curreetlyitied to “special” economic and social
rights ensuing from their indigenous status. Theonomic and social rights are in fact
protected by general constitutional provisions \WwHiinge on their citizenship rather than on

their indigenous status.

The economic and social situation of Sami in thedioarea cannot be exhaustively reported
since, to date, any precise and specific dataagabte because of the geographical dispersion
of the populatior?® For many years, Sami had lived as “an invisibleug whose economic
and social status was generally perceived as forfeto that of the majority population in
Nordic societies. Nonetheless, their political enipation as increasingly developed in the
last thirty years and has contributed to improwartioverall economic and social status as

well,

%8 G. Duhaime and A. Caron, "Economic and Social @w$ of Arctic Regions " inThe Economy of the
North 2008 ed. S. Glomsrgd and I. Aslaksen (Oslo/Kongsintatistisk Sentralbyra-Statistics Norway,
2009), 19.
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By and large, the overall economic and social snaof Sami in the Nordic area has been
considered being quite positive, especially whemgared to most other indigenous peoples
worldwide. Sami in fact do not have to battle wiltoblems of hunger, extreme poverty,
summary executions or other direct threats to thleysical healtf*® Nowadays, most of the
problems related to the full enjoyment of Sami exoit and social rights are strongly

connected to their cultural survival.

A major issue of concern for Sami is related todhesa of education. For many years, the area
of education has been one of the major instrumgas Nordic States have been using to
promote the process of assimilation of Sami withiinstream societies. Sami children were
in fact prevented from using their native languageschool and from engaging in their
cultural practices. The school system was alsoabiiee core vehicles for promoting the idea

that Sami cultur@is-a-visthat of the majority™°

Although inFinland, SwedenandNorway the education system is generally more attentive
to the respect and to the promotion of Sami cultsmme cases of ethnic discrimination
towards Sami children have been reported. RecahiéyAdvisory Committee for the FCNM
has detected, especially with regard to the casewafden, that whenever Sami children are
subject to any forms of harassment connected to ¢ienic belonging within the national
school system, most of the times they are not veagthe protection they ade jureentitled

t0.951

8.7. Cultural and political rights

Chapter 6 and chapter 7 have respectively shownstitterg contiguity existing between
cultural rights and political rights, in the realof minority rights in general and of Roma

rights in particular. Whenever minority culturalghts are promoted through a personal

949 Ahrén, "The Saami Convention ": 36.
90 See http://www.utexas.edu/courses/sami/diedaghiger-edu.htm
1ECNM, 2011, p.19.
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perspective i.e. by means of the National Cultémaionomy (NCA) model for instance, the
participation of minorities in the public spherestappeared to be promoted to such an extent

that it intersects (and partially comprehends ttoention of) political rights as well.

Indeed, so far the analysis has repeatedly emmdthdibw in doctrine, the notions of
“personal” and of “cultural” autonomy are often ddaterchangeably, mostly because these
institutional arrangements involve cultural aredasiolv are directly linked to the personal
identity of minorities’™ When considering this theoretical debate in treeaf Sami, the link
between the spheres of cultural rights and politicshts appears even tighter, particularly
within the legal systems of Norway, Sweden anddfidlwhere such a promotion is strongly

connected to Sami indigenous cultural identity.

8.7.1. Sami cultural identity

Reindeer has always been playing a key role inisgaami cultural identity. While the
majority of Sami have nowadays abandoned the nam#dstyle connected to reindeers’
seasonal migrations, Sami still consider reindeeize “[t]he basic guardians of their culture,
their language, their identity and the flame whiereps their identity alive®® Sami consider
man and nature as a whole since except for reirtuiesyandry, any other economic activity
of Sami depends on land and water (fishing, huntsmall-scale agriculture and berry

gathering).

The traditional social organization of Sami usedhiioge on the “siida” (or Lapp village)
whose size was determined according to the ressuagailable in the surrounding area.
Nowadays, the majority of Sami do not live any lengn “siida” but in modern Sami

villages. Sami used the term “Sapmi” or “Saapmi’réder both to a territorial dimension

%2 |n particular, section 7.4. has specified that ¢hacept of personal autonomy has been underskyothe
doctrinal debate, as broader than that of cultamaionomy. While the former refers to the criterioh
delimitation of autonomy, the latter refers to tmnpetence allocated to the autonomous authority.
953 Beach, "The Saami of Lapland ", 152. Cited in fgrice, “The New Developments Regarding the Saami
Peoples of the North," 80.
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(“Samiland”) larger than the local one (“siida”)dcato refer, at the same time, to the Sami
people and to the Sami language. Interesting enalgb linguistically, the strong tie linking

the Sami man with the territory was traditionatyalled®*

8.7.2. Cultural vs. personal autonomy ? The role of Sami Parliaments

The political power of Sami is deeply connectedhieir cultural representation in the Sami
Parliaments. According to Josefsen, the representaf Sami’'s political claims through the
cultural device of Sami Parliaments representsiadirect channel” of political influence,
since the “direct channel” of political influenceshich regulates the composition of and
participation in national democratically electediies (i.e. national parliaments), is at least on

the practical level, almost inaccessible to S&mi.

Sami Parliaments have been established under thef ltieat the ordinary channels for

political representation are not able to alwaysuemshat Sami’s voice is heard, being a small
minority in each national political system whereyttive *>® Sami Parliaments are established
through different (but homologous) institutionalvaes whose common aim is promoting
Sami cultural identity at an “advisory” level thiglu general political representation

assemblies. Indeed, although Sami Parliaments @rentitled to exercise binding powers,
they represent a complementary, indirect, toolifdluencing the public sphere on Sami’'s
related cultural issues and indigenous matter2000, the Sami Parliamentary Council, a
joint Nordic Cooperative Body was established amtmg Sami Parliaments of Norway,

Sweden and Finland. The purpose of the Sami Paghitamy Council is safeguarding Sami’s

interests through a coordinated trans-frontier evaton®>’

%4 DondersTowards a Right to Cultural Identity303.
95 Josefsen, "The Saami and the National Parlian@nasinels for Political Influence." In Finland, aftde
establishment of the Sami Parliament, Sami hawvestdo been elected to municipal councils as sp&tives
of Finnish Parties in the Sami municipalities inrtdern Finland. In Sweden, after the establishréiite Sami
9P‘:’.('glrliament, several Swedish Parties have prepasedarate Sami Platform.

Ibid.
%7 Ibid.
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Even thoughtRussia holds a status of observer in the Council, thisteéShas so far not
activated any domestic institutional device formating Sami’'s political representation to
the same extent of the other Nordic Countriesatit, fas Xanthaki has emphasized, according
to the 1999 Indigenous Law, in Russia, indigenoespies arale jureentitled to establish
“territorial bodies of public self-government” atidey can enjoy the right “on the voluntary
basis to organise [their] communities ... for tloeial, economic and cultural development,
protection of their traditional habitat and the ironment, lifestyle, economy and aboriginal
activities”?®® However, it remains unclear to what extent thigaleprovision isde facto

implemented in Russia for Sami.

In Norway, the cultural rights of Sami have been promotettesil948 through the Norske
Reindriftssamers Landsforbund, a national Sami rirgéion?>® In 1968 and in 1979 two
other Sami organizations were respectively esthéd: the Norske Samers Riksforbund and
the Samens Landsforbufif. These organizations started to play a crucial iolethe
promotion of Sami rights in the public sphere affee Alta Casé’ Indeed, the intense
consultations between Sami and the Norwegian govenh to solve the Alta conflict led to
the appointment of the Committee on “Sami cultusgbes” and the Committee on “Sami

legal relations™®?

The work of these two committees (and especiallshefCommittee on Sami legal relations)
set the foundations to adopt the Sami Act in 198Y t@ amend the Norwegian Constitution

in 1988. These two legal measures have to be uodersn a complementary perspective.

98 xanthaki, "Indigenous Rights in the Russian Fetitema The Case of Numerically Small Peoples of the
Russian North, Siberia, and Far East," 84.

%9 The Norske Samers Riksforbund (Norwegian Sami éission) has been working since its creation fa th
development of Sami society and culture. The NoiegSami Association has always been working
independently from any outside political party eligion.

%0 The Samens Landsforbund (the Norwegian Sami Urias)been working particularly for the promotior an
for the development of Sami language. The Norwe@ami Union safeguards the special interests ofi &am
the areas where they form a clear minority.

%1 As seen at section 8.4.1., the Alta Case markedtarshed in the domestic recognition of Sami'sgadous
identity and Sami’s indigenous rights

%2 Minde, "Sami Land Rights in Norway:A Test Case lfutigenous Peoples."

309



While Art. 110 (a) of the Norwegian Constitutioncognizes the general responsibility of
national authorities to “create conditions enabling Sami people to preserve and develop its
language, culture and way of life”, the Sami Acb\ydes the specific means to fulfill this

constitutional obligation.

The Sami Act was created for the purpose of engtiami people in Norway to safeguard
and develop their language, culture and way of’fitd’he Sami ParliamenSametinyis the
institutional device recognized by the Act to praenthe Sami cultural identity in Norwa$
Although the Norwegian Sami Parliament mostly death the protection and the promotion
of the Sami languag®’ its jurisdictional competenceatione materiacomprehends also

religious right€®® and incidentally some sets of economic and soigjats *®’

The Norwegian Sami Parliament is composed of 43esgmtatives who are elected in
concomitance with the Norwegian Parliament. Allgos that are included in the Sami
Parliament’s electoral register are eligible fore telection to the Sami Parliaméfft.

According to Art. 2.4. of the Sami Act, the compimsi of the Parliament has to guarantee a
distribution of seats which assures that three neesith alternates have to be elected from

each of the 13 administrative districts in whichriNay is divided.

The Parliament holds a substantial degree of inudgrecy (organizational) independence
(Art.2.12) from the central government and hasripet of initiative on any matter coming in

its scope of action both in relation to public aurthes and in relation to public institutions

%35ee Art.1.

%iSee Art. 1.2.

95 Chapter 3 of the Sami Act regulates the Sami lagguln particular, Art. 3.2. disciplines the tratisn of
rules, announcements and forms, Art.3.3. the fightply in Sami, Art. 3.4. the extended right seBami in
the judicial system and Art. 3.5. the extendedtrtghuse Sami in health and social sector, Art.Right to leave
or absence for educational purposes and Art. §i8 to tuition in Sami

90 See Art. 3.6. which entitles Sami to receive ifdlial church services in Sami in the Church of Nayls
congregations in the administrative district.

%7 While, as discussed, the Sami Act mostly focusesthe promotion of the linguistic dimension, some
“linguistic provisions” can also indirectly protesbme other rights on the economic and social re8ke, in
particular, Arts. 3.5, 3.7 and 3.8.

8 In order to be included in the national registeBami has to fulfil the requirements already disedsat
section 8.4.2.
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(Art. 2.1). This means that the Sami Parliamem@nstled to political initiative in matters of
Sami’s concern in the national agenda. However ofigions of the Sami Parliament have

only a recommendatory nature since they are nalifgn

Moreover, the Norwegian Sami Parliament holds alszertain control on Sami land rights
after the Finnmark Act was adopted in 2005. Thi$ éstablished the Finnmark Estate, an
autonomous organization in charge of administetiregFinnmark area. The Sami Parliament
has been entitled with the right to appoint halftbé members of the Finnmark Estate;
however, as section 8.8. of this chapter showslarway the effective control on land rights
by Sami has given rise to a number of critiquesestine compliance with the standards of the

ILO Convention No. 169 is still only partial.

In Sweden the Sami ParliamenSametinggtwas established in 1992 following the Finnish
and the Norwegian model/experience after the SweBmrliament adopted the Sami Act.
Although, after the Second World War, two natio&ami organizations were created, the
national recognition of Sami cultural identity inv€den was overall quite reticent until the
1990s%° The Swedish Sami Parliament as well can be coresideeing a sort of by-product

of such a reticent national recognition.

Indeed, this Sami Parliament has been described“asmpromised solution” which is not
comparable to the Sami homologous experienceslafralipolitical representation, since “it
is a state administrative body with regulatory gaskut without representative aims’.
According to the Sami Parliament Act, the competesicthe Swedish Sami Parliament is the

promotion of the Sami culture. In particular, therlRment is entitled to take initiatives for

%91n 1945, the Same Atnam was created to deal véitteal Sami issues, while in 1950 the Svenska Saser
Riksforbund was created to deal with issues invigviSami herders. In 1971, Sweden adopted the first
legislative Act concerning Sami: The Reindeer Haslop Act (N0.437). The claims for recognition adr8i as
indigenous people in Norway together with the actié the Sami national organizations in Sweden pddbr

the creation of the Sami Parliament based on tha 8asembly Act No. 41 of 1989.

0 p. Grandholm and A. Tomaselli, "The Frustratiwfthe Right to Political Participation of Minoe:
Practical Limitations in the Case of the Nordic $amd the Roma," ifturopean Yearbook of Minority Issues
(Martinus Nijhoff Publishers, 2010), 163.
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activities and to propose measures for the promaifoSami culture especially in the realms

of Sami language and of reindeer breeding in tleeofisand and water (section 1).

However, the independence that Sami retain in th@agement of such a parliamentary
competence is limited both by the influence of 8veedish government that has the right to
appoint the chairman of the Sami Parliament (alhooy proposal of the Sami Parliaméft)
and by the influence of the Board of Directors tlsagntrusted with the ordinary management
of the activities of the Parliameff According to Section 4 of the Act, the Board ofdditors
is composed of a maximum of seven members whoraoharge of managing the regular

operations of the Parliament. In particular, theu8ichas the right to:

1. prepare and present motions in matters that beahandled by the Sami
Parliament, 2. manage the financial administrat®&nmplement the decisions
of the Sami Parliament if such implementation ha$ been assigned to
anybody else, 4. perform the assignments that &n@ Barliament has given to
the Board.

Moreover, according to the Sami Act, not every Sparson legally residing in the State for
the last three years can be elected in the Saniaant, as in the cases of Norway and

Finland, but only Sami Swedish citizets.

In Finland, Sami have their own representative organizatialied “Sami Delegation”, since
1973%* This organization, which can be considered thst fin embryo example of Sami
Parliament created in the Nordic area, was borithenlegacy of both non-Sami and Sami

civil society past effortd’> In 1995, Finland recognized cultural autonomyS@mi in its

9L gection 2.

972 gection 4, 5 and 5a.

7 DondersTowards a Right to Cultural Identity2314.

974 The “Sami delegation” was created as a public Hady973 through the “Finnish Decree on the Deliegat
for Sami Affairs”. The “Sami Delegation” operatedttveen 1973 and 1995 and was the legal predecetsor
Samediggi.

75 Already in 1931 non-Sami created thapin Sivistysseurahe first organization of Scandinavia dealinghwit
Sami issues. In 1945, Sami created their own orgéion: theSaami Litto The joint action of non-Sami and
Sami civil society paved the way for the creatidritee first Commission on Sami Issues in 1949. Baeni
Parliament of 1973 was created as a result of trarflission’s action.
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Constitution’’® and in 1996 the Act on the Sami Parliamedri Ting was adopted. As in
previous cases, also in the Finnish case the dre@antpetence of the Sami Parliament mostly
aims at guaranteeing the protection and the pramaif Sami cultural and linguistic rights
(section 1). Nonetheless, the Sami Parliamentss ahtrusted with the power to negotiate

with Finnish governmental authorities some spedifatters in the Sami Homelafd.

Also the Finnish Sami Parliament has the powerabitipal initiative, i.e. issuing proposals,
statements and recommendations to national au#®wn matters related to Sami cultural
identity and reporting on Sami’'s cultural situatiom the country. Although formally
independent, according to section 1 of the Actlm $ami Parliament, this body functions
under the jurisdiction of the Ministry of Justi€dwhich clearly has the power to determine a

certain influence over its activities although asetstrong as in the Swedish case.

8.8. Land rights
At international law level, Art.14 of the ILO Conwgon N0.169 constitutes the legal basis for

the recognition of land rights to indigenous peepl€his article identifies the relationship
between indigenous peoples and the land used byjattez in a collective dimension, by
distinguishing between two main categories of 8ghtl) lands that indigenous peoples

traditionally occupy and (2) lands that are notlesiwely occupied by indigenous peoples but

%% |n Finland, the Constitution of 1995 recognizednSaultural autonomy at Section 51, while the Citngon
of 2000 recognizes Sami cultural autonomy at Sectio (right to one’s language and culture) andeaitiSn
121 (Municipal and other regional self-governmeht)particular, Section 121 disciplines the cultwatonomy
in Sami Homeland.

" These specific matters are enlisted in Sectial) @ommunity planning; 2) the management, usejrgaand
assignment of state lands, conservation areas dddrmess areas; 3) applications for licensesd&esmineral
mine claims or file mining patents; 4) legislatiwe administrative changes to the occupations béhgntp the
Sami form of culture; 5) the development of thectéag of and in the Sami language in schools, dkagethe
social and health services; or 6) any other matéfesting the Sami language and culture or thaustaf the
Sami as indigenous people.

978 Section 1 of the Finnish Act on the Sami Parlianieriact reads: “The purpose of this Act is to Gudee the
Sami as indigenous people cultural autonomy ingetsio their language and culture. For the tasksnigéng to
cultural autonomy the Sami shall choose a Samidragint from among themselves at an election. Thai Sa
Parliament shall function under the jurisdictiorttod Ministry of Justice”.
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to which they have traditionally had accéSsAccordingly, this article has been interpreted as
enshrining two different dimensions of rights: tights of “ownership and possession” and

the right of “use™®°

Art.15 of the ILO Convention No. 169 can be undmrgt as a corollary to the previous
provision since it enshrines the right to natueslaurces pertaining to the land that indigenous
peoples have been inhabiting or using. In partigcw@acording to the wording of this article,
indigenous peoples “participate in the use, managémnd conservation of these resources”.
According to the doctrine, while the rights to exifdtion of natural resources of which the
State retains ownership are generally subject tmestic rules (which therefore vary
according to the different legal systems), indigenpeoples cannot advance any claim on

natural resource used by other people and notictin§l with their rights’®*

As already emphasized in the previous sectionfisfdhapter, among the Nordic States, the
only country ratifying the ILO Convention No. 168nd thus having implemented a minimum
legal ground to recognize land rights to indigenpe®ples) isNorway. As a result of
international obligations, in the Norwegian leggétem, Sami are therefore entitled both to
land rights in the territories that they have baaxitionally occupying and in the territories
where they have historically had access. As regardise rights to natural resources, within

the Norwegian legal system, Sami hoidabstractofull rights on the exploitation of national

9 |n the wording of the article: “1. The rights ofvnership and possession of the peoples concerremitios
lands which they traditionally occupy shall be mgaized. In addition, measures shall be taken ir@ppate
cases to safeguard the right of the peoples coeddmuse lands not exclusively occupied by thamtdwhich
they have traditionally had access for their subsise and traditional activities. Particular atieemishall be paid
to the situation of nomadic peoples and shiftintivators in this respect. 2. Governments shaletateps as
necessary to identify the lands which the peopteserned traditionally occupy, and to guaranteectiffe
protection of their rights of ownership and posess8. Adequate procedures shall be establishekinvthe
national legal system to resolve land claim s &ypghoples concerned”. Furthermore, Art. 13 of tbav@ntion
recognizes the spiritual relationship between iad@us people and the land the inhabit and it defiteds” in
terms of “territories which covers the total enwvineent of the areas which the people concerned gcoup
otherwise use”.
z:iG Ulfstein, "Indigenous Peoples Right to Landx Planck United Nations Yearbo8kno. 1 (2004).

Ibid.
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resources pertaining to his/her property, with s@xeeptions of certain minerals and surface

resources.

In the case of Sami’s reindeer husbandry, the Ngiavelegal system does not foresee any
specific right at the statutory level. Nonethelesspecially under the influence of the
ratification of the ILO Convention No0.169, in thast years the Norwegian Supreme Court
has played a key role in promoting this set of tsgfor Sami through jurisprudential
developments. Historically, the use of natural veses in Norway has been a source of
tensions between farmers and Sami. On the one Hamders claimed liability for reindeer
herders whenever grazing animals were causing desnagtheir fields. On the other, Sami
were frequently unable to identify the specific @wviof the animal causing damages while
freely pasturing and, consequently, the precisedesrs’ owner liability. Until the 1990s,
several legislative interventions were made to lleguthis kind of dispute, by assigning
districts where Sami could pasture, which howevedrnbt coincide with customary herding

areas and were consequently not always acceptttlrgindeer herders.

Starting from theSelbu case, the Court recognized “Sami” to conform te tiotion of
indigenous peoples as defined by the ILO Convenlilorl69 and “reindeer husbandry” not
just in terms of a tolerated use of the land btiteraas an independent right, whose legal basis
was to be understood as deriving from time immeatdtf The Court concluded its
reasoning, by stating that Sami reindeer herdedscoanmon pasture rights in the disputed

areas in the light of their immemorial use of I&fd.

%2 Judgment of 221 June 2001 serial number 4B/2001.The Court intéegréhe acquisition of right from a time
immemorial consisting of three elements: (a) tharest be a certain amount of use, (b) which must {akce
during a long period of time, (c) this use had ® dxercised in good faith. See also E. Josefsgaml'
Landrights, Norwegian Legislation and Administratitf2003).

%3 For an analysis of the jurisprudence of the NoimegSupreme Court see Fitzmaurice, "The New
Developments Regarding the Saami Peoples of ththN&5-99.
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In the followingSvartskogermase, decided by the Unenclosed Land Commissiag)2P* it
was found that Sami failed to prove to use the fradh time immemorial, since there was
neither unanimous understanding of the existencehef collective right to ownership
advanced by the residents of the disputed areasiatbthere been a proof of the use of land
exercised during a sufficient period of time. Henaile on the one hand the Norwegian
legal system developed a jurisprudential recogmid Sami land rights, on the other, the
ULC made clear that such a recognition could noptmided in each and every case, but
only under the concrete evidence of an immemonml eontinuing usage of the land at

dispute in the specific case.

A further development in recognition of Sami lamghts and right to natural resources has
arisen in 2005 through the adoption of the FinnmRek (entered into force in 2007) which
now regulates almost the entire territory of Finnkn@lmost 95%) by putting this area under
a common administrative regime called the Finnmark Estate
(Finnamarkseiendommen/Finnmarkkuopm@dahis Act does not change the existing rights
neither of Sami (acquired through prescriptionmamemorial usage) nor of any other legal
subjects. In other words, this Act neither estélgissthe content and the scope of any other
“new” rights of Sami nor of any other persons tlglowa special commission and a special

court.

The purpose of the Act is in fact, in the wordirfgChapter 1, Section 1, that to facilitate “the
management of land and of natural resources ircthi@try of Finnmark in a balanced and
ecologically sustainable manner for the benefithef residents of the county and particularly

as a basis for Saami culture, reindeer husbandsy,afi non cultivated areas, commercial

%4 Judgment of 8 October 2001 Serial No. 5B/2001, No. 340/1999. THeC is entitled to decide cases
between the State and other legal subjects inghknmr of high mountain areas and other unenclosadslin
Nordland and Troms.
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activity and social life®® According to the Act, all residents of Finnmarkean fact
guaranteed the right to exploit all natural researbelonging to the Estate such as hunting,

fishing and cloudberry picking®

Any decision concerning changes of the use of uvetéd land has to be taken by the simple
majority of the Board members who are elected inakqquumber by the Finnmark County

Council and the Sami Parliament (each part eldotset members). Although the whole
Finnmark legal system has not been accomplishedsyate it has to be complemented by
additional legislative acts (Mineral Resources Antd Fisheries Act), Graver and Ulfstein
critically commented that Sami do not receive aspgetial land right” from the Act, rather

the contrary. In particular, both the compositiamd ahe voting procedure of the Estate

jeopardize the effective and genuine enjoymentahiSights’®’

In Sweden although some steps have been undertaken by @Gueetal authorities in order
to align the Swedish legal system to the requirdmehthe ILO Convention No. 169, in a
future ratification perspective, none substantiveasure aimed at ensuring Sami land rights
has been taken so far. Indeed, the question of teyids in Sweden mostly relates to a
question of reindeer herding rights. Yet, the leigntification of the lands and borders
where Sami possess these rights, together witlpitbeise scope of the Sami hunting and
fishing rights in the land they have been trad#ibnoccupying, is still far from meeting the

minimum requirements of Art. 14 of the ILO ConvemtiNo. 165

Within the Finnish legal system, Sami land righte expressed on a less promotional foot

than in the Swedish legal system. Indeed, the stal®ling of Sami lands rights has mostly

%5 The Act No. 85 relating to “Legal Relations anddgement of Land and Natural Resources in the @ount
of Finnmark” (the Finnmark Act), 17 June 2005.

%6 The Act, however, does not cover oil rights arsthifig rights in salt water.

%7 H.P. Graver and G. Ulfstein, "The Sami PeopleighRto Land in Norway,"International Journal of
Minority and Group Rightsl1, no.4 (2004). Cited in Fitzmaurice, "The NewvBlopments Regarding the
Saami Peoples of the North," 109.

%88 Fitzmaurice, "The New Developments Regarding thensi Peoples of the North," 113-14.
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been confined to the territory of the Sami Homelavitkre Sami are guaranteed a certain
degree of cultural and linguistic autonomy. Howeveaccording to their customary

perspective, Sami land rights extended much beybadcurrent Sami Homeland. For this
reason, Fitzmaurice suggests that a more in-deigtorical and legal research should be
undertaken inFinland in order to understand the exact territory wheenSland rights

should possibly extentf?

In Russig the current legal framework concerning land mglapppears even less clear.
According to the Russian Constitution, the issuggsossession and management of land and
of natural resources are jointly regulated by thesdRan Federation and the subjects of the
Russian Federation (Art.72). Yet, no data has beemd regarding the separation of
competences concerning land rights between therdedend the regional authorities.
Although the new Land Code provides the opportutotyacquire land as private property,

according to Xanthaki,

indigenous communities often cannot take advantdggis provision: many

are dispersed across vast areas, cut off from ashmaitive centers, and left

uninformed of the legal developments concerning taads?®°

At the same time, private companies that also kofde rights to indigenous lands and have a

more in-depth knowledge on the legislation takesaxdage of this priority clause:

989 |hid.

990 xanthaki, "Indigenous Rights in the Russian Feiitema The Case of Numerically Small Peoples of the
Russian North, Siberia, and Far East," 90.

91 After the collapse of the Soviet Union land prization policies started to threaten the rightsRofssian
indigenous peoples in Russia, particularly of éhosligenous communities living in the Northerntpatrthe
country. Indeed, both national and internationafaetion companies have raised the issue of whhtginative
people can effectively enjoy facing the future emoit exploitation of their lands. So far, publictlaarities
have done very little to remedy this situation simational industrial production is strongly betie§i from the
activities of these private companies. See
http://www.unhcr.org/refworld/country,,, COUNTRYPR@¥US,,4954ce18c,0.html(last accessed on %1
November, 2012).
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8.9. Towards a trans-national recognition of Sami: the 2005 Sami Draft
Convention

Between 2003 and 2005 Norway, Sweden and Finladdrtook the joint effort of drafting a
transnational legal instrument guaranteeing thletsigf Sami living within (and across) their
territories?®? The Convention was drafted by an Expert Groupdunaé partnership among
four peoples: the Norwegian, the Swedish and timaish state-forming people on the one
hand, and the Sami people on the offiéAt the beginning, the Sami members of the Expert
Group pushed for the inclusion of Russia in thdtuhg process of the Convention in order to
encompass Sami people living in the Kola peninaslavell. Soon after, the political situation
of the Russian Federation was deemed to be totatdisfrom the political situation of the

other Nordic States. As a result, the drafting psscwas not eventually enlarged to this fourth

Member Staté®

The Sami Convention is rights-bas&d:its purpose is to protecting and promoting Sami
human and minority rights and fundamental freedbgnsbliterating — to the largest possible
extent — the problems caused to the Sami populdiiorthe division of their traditional

territory. The preamble of the Convention reflettts good spirit of cooperation which has

accompanied the drafting process among the fouplpsonvolved. In one section the three

92 Already in 1986, the Sami Council (the umbrellaganization established in 1953 and representing
internationally Sami living in Norway, Sweden, Einl and Russia) proposed the drafting of a sirdit@ument
among the four countries where the Sami populatvas living. Only in 1996 Norway, Sweden and Finland
eventually appointed a committee to investigatentsed for a Sami Convention. Following the posiaveswer

of the Committee, an Expert Group was therefore@sted in 2001 with the task of drafting such atyreSee
Anhrén, "The Saami Convention ": 10.

993 More specifically, the Expert Group totally coreis of six members: three members appointed by each
national Government involved (Norway, Sweden anmddrid) and three members appointed by each ofdhd S
Parliaments. On a subsequent stage, the ExperfpGnoluded also four highly distinguished membeans/ing

on their individual capacity. For further detaieedbid. Footnote 6.

%4 In particular, the Expert Group was afraid thaplalinatic negotiations with Russia (together witke th
representatives of the Russian Sami) would havetidedly extent the duration of the drafting-proses
Nevertheless, it is worth highlighting that once tirafting process was concluded, some of the ishai@l rights
contained (such as the right to education, heaithscial services) in the Convention were alsdsgelvas to
include Sami who are citizens of the Russian Feieraut resident in one of the three contractitefes.

95 At the drafting stage, the Expert Group wonderégtiver the Sami Convention should have been shape a
rights convention or as a framework convention. Thembers of the Expert Group agreed on a rights
convention since they wanted this internationaltrimeent to be directly implementable through cotere
provisions.
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State-forming peoples (represented by their resmegbvernments of Norway, Sweden and
Finland) outline what they believe constitute tramurfdation for the Sami Convention,
whereas in another section the Sami people (remexdeoy the Sami Parliaments) do the

same’®®

The Convention opens its operative part by clamythe criteria identifying a Sami person
(Art. 4). Besides the subjective criterion of gdéntification, at the objective level the
Convention recognizes language knowledge as orteeotore criteria identifying a Sami
person’®’ However, also individuals that are not able to intkis linguistic requirement can
be identified as Sami, if they are active in reerdbBusbandry in Norway and Sweden or if

they have been recognized eligibility to vote iactions to the Sami Parliament in Norway,

Sweden or Finlandf®

One of the key aspects covered by the Conventidmeisight to self-determination for Sami
people. Legal doctrine has considered this righbdéothe most central right of indigenous
peoples’ collective right®® This Convention embodies the competing idea of“oauntry,
two peoples” through a peculiar legal device whings ensued out of the necessity that a

substantial part of the Sami's traditional terytois nowadays inhabited by a mixed

9% In particular, on the one hand the State formirgpte recognizeinter alia, that: the three States have a
national as well as an international responsibilityprovide adequate conditions for Sami’s cultane society;
lands and waters constitute the foundation forSheni culture and Sami must have access to andfthat in
determining the legal status of the Sami peoplejqdar regard shall be paid to the fact that dgrihe course
of history Sami have not been treated as peopégjoél value, and have thus been subjected to itgugdn the
other hand, Sami recognizater alia, that: the vision that the national boundariethefstates shall not obstruct
the community of the Sami people and Sami indivisiugami shall live as one people within the th&tates
and will assert the Sami people’s rights and freeslan accordance with international human rights &nd
other international law.

%7 This implies either the direct knowledge of therbéanguage of the person that wants to be recegnizs
Sami or the familiarity with the Sami language Ibyeast one parent or grandparent who has or lthSami as
his or her domestic language.

998 Art. 4 of the Convention in fact reads “the Contiem applies to persons residing in Finland, Norveay
Sweden that identify themselves as Saami and whave Saami as their domestic language or hawast bne
parent or grandparent who has or has had Saams as her domestic language, or 2. have a righgusue
Saami reindeer husbandry in Norway or Sweden, arlff.the requirements to be eligible to votedlections to
the Saami parliament

in Finland, Norway or Sweden, or 4. are childrem @ferson referred to in 1, 2 or 3”.

99 M. Scheinin, "The Rights of an Individual and aople:Towards a Nordic Sami ConventivGaldu Cala —
Journal of Indigenous Peoples RigB{&2007): 64.
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population. This means that two peoples (State ifqyrpeople and Sami) at the same time
hold a legitimate claim for self-determination wiiththe territory of Sapmi'®° The
Convention disentangles this competing claim fdi-determination, by reserving a “varying
degree of influence” over the decision-making pssc® Sami on all issues affecting their

specific interest$’*

This system of Sui generis” Samiself-determination which stands in between extesedt
determination and internal self-determinatf8d hinges on Sami Parliaments. The
Convention recognizes Sami Parliaments as the sigkpresentative bodies of Sami people
that are entitled to act on their behalf in eachthsf States where Sami are livitt§® To
achieve this purpose, the Convention guaranteesSdami Parliaments the right of
independence in the decision-making process (Ar€¥5and the right to negotiations in
matters of major importance for Sami (Art. 16). $&arliaments are also entitled to report to
the respective national parliaments on mattersngortance to Sami (Art. 17) and to form
joint Sami organizations to which a certain degoédransfer of public authority may be
extended (Art.20). At the same time, Sami Parliasehall also promote the representation

of Sami in international institutions and in intational meetings (Art.18).

10091 other words, since it is not possible to prelgicircumscribe the Sami social group within aidig and
exclusive area of inhabitance, the right to setbdaination has been devised on a personal pergpathich
departs from each single competence.

1001 This “varying degree of influence” on which then® right to self-determination is based has been
efficiently summarized by Ahrén as follows: “the racsignificant an issue is to the Saami people,ntioge
influence the Saami people have over the mattagimg from a complete and exclusive decision righéere no
consideration has to be made to the non-Saami @gdpla right merely to be informed and briefeduatzo
decision-making process by the non-Saami decisiakimg bodies”. Ahrén, "The Saami Convention": 16.
1992 From the external point of view, the Conventiooagnizes in fact — to a certain extent — Sami 4ston”
by recognizing it as a Party to the Treaty. Fromirgarnal point view, the Convention recognizes St
cultural/political rights to representation on issuhat directly concern them.

1003 A5 Art. 14 specifies “Saami parliaments shall haueh a mandate that enables them to contributeivkity
to the realization of the Saami people’s right eff-sletermination pursuant to the rules and provisi of
international law and of this Convention”.

1004 Although Art.15 does not clearly specify the catermeaning of “independent decisions”, accordinthe
current experience of Sami Parliaments discussesgdaion 8.7.2., it can be reasonably supposedstiait an
“independency” refers to a free and fair decisiosking process unbound from any political interfeeefrom
the majority.
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Besides self-determination, the Convention protants promotes other categories of rights as
well.1°% Specifically, the Convention addresses linguistjbts, cultural rights, economic and

social rights and land rights. Linguistic and crddurights are enshrined within the same
chapter lll, as they are implicitly considered lgemutually interdependent. Sami are in fact
guaranteed not only the right to use their langudge also the right to disseminate Sami
culture by using the autochthonous linguistic vihio personal and geographical names,
literature and media. Moreover, Art. 6 guarantdws Sami population residing in the Sami
areas shall have access to education both in thrthug medium of the Sami language. In
parallel, Art. 28 provides for information and #education on Sami culture to the mainstream

society.

As regards to the rights belonging to the econamnit social sphere, it is worth recalling: the
right to health and social services which shallpbavided in a way that is compatible with
Sami linguistic and cultural background (Art.29etpreservation of Sami cultural identity
for children and adolescents (Art. 30) and the gmestion of “Sami traditional knowledge”

and cultural expression in decisions affecting th{én.31).

In the sphere of land rights and rights to nattgaburces, it is interesting to highlight that the
Convention has modeled these sets of rights osdheme provided by ILO Convention No.
169, although tailoring them according to the siecieeds of Sami®®® Specifically, the
Convention requires States Parties to identifylémel and the water areas traditionally used
by Sami and to provide them with the necessarynfira support to guarantee their access to

such resources (Art.35). The Sami Parliaments tfeeight to co-determine land and natural

19931y particular, the Convention requires Member &tdb promote its rights against the backgrourtti@hon-
discrimination principle which can also find implentation through positive measures (Art.7). Moreptiee
Convention requires States Parties to implemergethights by paying duly respect to Sami’'s legaltams
(Art.9). Nonetheless, the rights enshrined witHie {Convention have to be considered only as “minimu
rights”. In other words, according to the wordinfgAst.8 “they shall not be construed as preventamy state
from extending the scope of Saami rights or frorapdithg more far reaching measures than containetisn
Convention. The Convention may not be used as s f@slimiting such Saami rights that follow froother
legal provisions”.

1008 Ahrén, "The Saami Convention ": 27.
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resources management (Art.39) as well as the tmltompensation whenever damages to
Sami’s activities may occur (Art. 37). Moreovergt@onvention protects Sami livelihoods

(Art.41) together with reindeer husbandry as livetd (Art.42).

After approval of the first version of the Sami Br&onvention, in 2008 this version of the
text had to be revised on the basis of the exigdimgestic legislation. In autumn 2010, the
ministers of Norway, Sweden and Finland started riegotiations in order to have the
Convention ratified by the three national Parliateeand the three Sami Parliaments. At the
moment, the negotiations for the ratification oé ttraft instrument are still under way. A
common Sami position on the evolution of the D@dhvention is currently under drafting in

particular with regard to the issues of land rigints reindeer herding®’

Interesting enough, once again a parallel can bednoetween the historical development in
the recognition of Sami rights in the Nordic area #éhe increasing evolution of indigenous
peoples rights at the global level. While in 20088 Expert Group closed the draft text of the
Sami Convention, the World Summit (and later in e Fifth Session of the UN

Permanent Forum on Indigenous Issues) called ®adloption of a Declaration on the Rights

of Indigenous Peoples.

8.10. Learning from the experience of Sami. Critical remarks

This chapter has analyzed the legal status of 8&Morthern Europe in order to draw — from
a similar European experience — some inspiratiorthfe future enhancement of Roma rights.
By the same way of Roma, Sami are a social groaphés historically been living in Europe
in a trans-national dimension. Sami represent at #dadispersed social group that has been
living from “time immemorial” in the European Noodarea which nowadays coincides with

the national territories of Norway, Sweden, Finlaardl Russia. As Roma, Sami have been

10075ee http://ips.articportal.org/index.php?option=chview=item&id=373:the-nordic-saami-
convention&itemid=2last accessed o' ©ctober 2012).
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experiencing a past of deprivation and rights dewleriving from an economic and social
inferior position, which has been relegating theamat non-dominant position in societies
where they have been living. As Roma, the trangnat link between the (national) Sami
communities is still existent, given that the “coommty of memory” of a common past is still

vivid.

In contrast to Roma, Sami benefit of a differemfalestatus that derives from their ancestral
tie with Sdpmi (their traditional territory). In the last decade®ami have been legally
recognized at international and national levelsydgjenous peoples. More specifically, Sami
have been officially recognized as indigenous pepph two out of the four countries where
they reside (Finland and Russia). In the other twontries not officially recognizing their
indigenous status they are recognized them astactdgbhonous minority group (Norway and
Sweden). The international recognition of Sami'diteement to indigenous rights has
propelled a stronger recognition of Sami rightshat national level, at different promotional

extents though.

The analysis has shown that both internationalEupean disciplines of indigenous rights
are overall less developed than international amefean disciplines of minority rights. At
international level, the only binding document priing and promoting indigenous rights is,
at the moment, the ILO Convention No0.169. Howeuar,2006 the UN have further
developed the international legal framework on gedous rights by adopting the UN
Declaration on the rights of indigenous peoplesth&t European level instead, no specific

legal instrument has been adopted in the fielsdigenous rights°®®

1998 ndeed, for a long time the “salt water doctrirfelaborated after the adoption of the UN Resolu68i in
1952) was interpreted as applying the principlseif-determination only to peoples living in endaterritories
(in particular to peoples subject to Western caation in overseas territories, such as to indigereoples of
Latin America and of Africa). International indigeus law that was thus elaborated as a sort of tresg’ to
uphold the self-determination principle for peopiléing in enclave territories, initially produced r@ather
“narrow view” on indigenous rights by excluding farlong time other “colonized” peoples living oudsi
enclave territories, such as Sami living in NorthEBuropean countries. As the analysis has showoe she 80s
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Yet, the existence of an international legal fraroefor the protection of indigenous rights
has undoubtedly contributed to promote the rigtitSami at the domestic level in a more
uniform and comprehensive way. Sami are in fattliming, as Roma are, in a legal limbo.
The fact that not every legal system has aligneddd@mestic provisions to international
standards yet does not mean that a common legakWwark of reference does not exist to
uphold Sami rights. In contrast with Roma, in tlase of Sami the existing framework of
indigenous law represents in fact a certain “guide™ for future developments of indigenous

rights within Northern domestic systems.

At the moment, the domestic discipline of Sami tsgis mostly focused on the dimensions of
linguistic rights, cultural rights, political rightand land rights. For the purposes of
comparison with Roma, the most interesting dimersito consider at this critical stage of
discussion are those of linguistic, cultural anditigal rights. As previously debated, Roma
are not currently advancing any territorial claimdaeven if they would do so in a future
stage, the international discipline on land rigkt®ne of the exclusive area of protection of
indigenous law, thus it would not apply to Romaaimy case. In the areas of linguistic,
cultural and political rights the parallelism wioma appears instead more interesting to be
drawn starting from the experience of the Statesewbese sets of rights have been

particularly developed: Norway, Finland and Swetféh.

More specifically, in the area of linguistic rigtiteese legal systems structured the recognition
of Sami linguistic rights on a personal perspectiwth a strong territorial implementation.

Indeed, the analysis has shown that in the cas8aofi, linguistic rights are generally

the “indigenous movement” became globalized andiSsanted to be aware of their “indigenous statéss.a
consequence, Sami started to claim the recognitigheir indigenous rights under the ILO’s frametwvevhich
influenced more or less explicitly the overall rgoiion of Sami rights in the Northern area. Howewas
section 8.2. has emphasized, since no Europeahitegaument has been adopted on the rights ofgemntius
people yet, the Advisory Committee of the FCNM hksified that in the light of the subtle continuwxisting
between indigenous and minority rights, Sami rigires understood as being protected by the righgkrared in
the FCNM in the light of the “subtle continuum” kimg “old” minorities to indigenous peoples.

199 The analysis developed in this chapter has shbamin the case of Russia, the rights of Sami arg less
promoted not only at the substantial but at thenfdrevels as well.
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expressed in a personal perspective since linguagial entitlements explicitly refer to Sami
people and not to Sami territory. However, as oatliat section 8.3., on the practical level,
the implementation of Sami rights is generally tedi to Sami administrative areas (in the

cases of Norway and Sweden) and to Sami Homelarttig¢icase of Finland).

According to the doctrinal classification of lingtic rights outlined at section 4.4. while
analyzing the linguistic rights of Roma, in theead Sami, linguistic rights can be generally
ascribed to the third doctrinal categorization itfesd by Poggeschi. As already discussed,
this category of linguistic rights is generallyrdttited to “new” minorities, particularly to
migrants of second generation who have been reredras citizens of the State. Indeed, this
category addresses linguistic rights through a d¢oation of private and individual
entitlements (deriving from the first doctrinal egbry) together with a combination of public

and collective entitlements (deriving instead fribra second doctrinal category).

The versatile nature of this doctrinal categormathas already shown to be particularly
suitable to address Roma rights at the theoretwal (see section 4.6.), and the application
in the case of Sami can help to frame its possibtdination at the substantial one. Although
the current legal practice on the linguistic proimotof Sami indigenous rights has shown to
be still perfectible since it is unable to compmtieely address the whole group, its partial
territorial application can be taken into considierain the case of Roma, particularly in
those areas where this social group is living anaae sedentary stance (such as in Central-

Eastern Europe).

In other words, the general principle can be exq@eésn personal terms while its concrete
implementation can follow a partial territorial dipption when the percentage of Romani

population allows to do s8'° While few States have already started to follovs thath

1010\hile in abstractothe personal formulation of Roma rights can helprttbrace the entire social group, on a
substantial level the feasibility for the implemetitn of any sets of rights should also be considiein other
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(especially the multi-ethnic States created after tollapse of the Socialist Republic of
Yugoslavia) particularly in the area of educatioss the ECtHR has repeatedly highlighted
after the casd.H. and Others vs. Czech Republimguistic promotion of Roma rights

should not reiterate segregationist models base@metial classes” or “special schools” for

Romani pupils.

At the same time, the Nordic experience on the ptan of Sami linguistic rights has shown

that the current legal practice is evolving as rtabeace other linguistic areas of the public
sphere such as health and local administrafiti.This again can be an interesting legal
evolution that might be taken as “good legal pracof reference” also in the case of Roma
(particularly in those States with a strong peragatof sedentary Romani population) since
the linguistic promotion can indirectly help to festhe overall application of economic and
social areas by facilitating the intercultural diglie/mediation between Romani communities

and the mainstream society*?

In the case of cultural rights, the legal analygiSami rights has shown that these rights are
expressed and implemented through a strong relianaeeans of personal autonomy and on
the personal principle. This set of rights which saen, strongly transcends into the sphere of
political representation, is mostly embodied by SBarliaments and it applies in fact to each

Sami person, in spite of his/her territorial aréaesidence.

Sami Parliaments do not only embody the role ofjdleguardian” entitled to monitor and

promote Sami cultural identityis-a-visany possible interference (and assimilationistcjta

words, while the personal application of culturatigolitical rights has demonstrated to be alresglylicable
both in the case of Roma and in the case of Sdmipérsonal application of linguistic rights appemstead
more difficult to be applied as the financial resms necessary to activate the linguistic setgiitsi needs at
least some minimum numerical pre-requisites.

0l geejnfra section 8.4.

1012 As seen in section 8.6., a specific disciplineuing on the promotion of economic and social tagbf
Sami is still

very limited for Sami. Moreover, it is generallgry difficult to draw a parallelism between SamiddrRoma
socio-economic situation since the two cases agpaly comparable on the practical level.
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from the majority of the population, but also that an “indirect channel of influence”
(according to Josefsen’s definition) of Sami’s pcéil claims on the public sphere. Although
in the case of Roma, some examples of culturatipaliautonomy and/as consultative bodies

have been developed especially in Central Eastemope:®™

this effective degree of
influence of the institutional devices activatedhs purpose is far from being comparable to

the experience of Sarti**

The strength of Sami Parliaments rely on the “iecirchannel of influence” (according to
Josefsen’s definition) that they can exercise & tomestic level particularly when
performing their role of advisory bodies vis-a-gsvernmental authorities. Moreover, their
strength rely on the trans-national relations whioltually support their action at the

domestic as well at the international levels.

The main achievement of this action is unquestityntite role that the Sami Parliament have
played in the drafting process of the 2005 Samiweation which, although not formally
adopted yet, can be considered being an outstaridingework of reference for the future
development of Sami indigenous rights at the doiméstel. As seen, Sami Parliaments have
been actively contributing to draft Sami Conventard once the Convention will be ratified
by the three participating Member States, Samiidadnts will see their role of “legal
guardian” at the trans-national level reinforcedbtigh their future task of monitoring the

effective implementation of Convention’s rights.

The investigation on the experience of Sami has thiown that notwithstanding the
Westphalian conception of “State” and “nation” panf trans-national action can facilitate the

process of trans-cending current legal categoried the parallel advancement of the

1913 The most developed example in the case of culpgtitical autonomy in the case of has shown is dug
(see section 7.5.4.). However, the cases of Ayudtiasia, Slovenia, Croatia, Serbia and Finlandtitore some
examples where the dimension of cultural autonomy &lso been strongly emphasized although noteo th
extent that it can be considered as trans-cendifitical autonomy as well (see section 6.6.2.).

1014 Although even the latter experience has showrettabfrom perfect.

328



recognition of Roma rights and its legal trans-ovai from which recognition of rights
follow. In other words, although the legal status Roma will always depend on the
(Westphalian) conception of “State” and “nation’achcterizing the legal system where they
are residing, a trans-national recognition of a c@n minimum set of rights could constitute
a minimum common denominator to provide recognitiorRoma cultural identity and to
guarantee the existence of this social group salviegether with the respect of its
fundamental rights at the domestic level (just likrnational indigenous law and the 2005

Draft Convention in the case of Sami).
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Chapter 9

A European transnational people?

Summary: 9.1. Romani participation in the public sphere. A sopaditical perspective. —
9.1.1.At the origin of representation: first wave of Ramleaders. -9.1.2.The development

of a Romani representation at the national levetoad wave of Romani leaders. 9.1.3.
Modern forms of Romani representation: third waf/keaders. —9.1.4.Seeds of trans-national
Romani participatior®.1.5. Political rights of Roma in a transnational petpe. — 9.1.6.A
trans-national Romani movement. 9-2. European trans-national representation of Roma
Rights. —9.2.1. Institutional recognition of Roma as a pan-Europeainority. — 9.2.2.

European trans-national programs9:3. Critical remarks.

9.1. Romani representation in the public sphere. A socio-political

perspective

Even if Roma have historically been subjected egblitics of the countries where they have
been residing, they always had their own politieators representing their rights and
interests-®*®> While chapter 7 has accounted for the legal devitwt each legal system

provides for the political representation of RomaEurope, this chapter considers — mostly
from a socio-political perspective — the evolutioh Romani political representation in

Europe. The goal is understanding the ground orchwthe current transnational dimension
for the promotion of Roma rights in Europe is fudadmsth from a Romani and from a non-

Romani standpoint.

The analysis of the traditional forms of Romani resentation are mostly rooted in

anthropological studies which have shown that Roarsammunities had internal forms of

1015 3. Nirenberg, "Romani Political Mobilization frothe First International Romani Union Congress te th
European Roma, Sinti and Travellers Forum,"Riomani Politics in Contemporary Europe. Povertyhriit
Mobilization and the Neoliberal Ordezd. N. Sigona and N. Trehan (Houndmills, Basingstdkampshire ;
New York Palgrave Macmillan 2010).
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self-government already when they left India, batyoonce they arrived to Europe they

developed external forms of representation. Acemydb Klimova-Alexandet®'® who has
accurately reconstructed the evolution of Romamucstires of representation and

participation in public life,

The base of Romani social control is a shared legdé or rules of conduct
(mainly focusing on cleanliness and the conceptpofity) which varies
between different Romani group&’

In some communities, this shared legal code ofsrbkes been crystallizing in théis, the

formal mechanism administering justi®e® whereas in other communities lacking this
“‘judicial” mechanism, internal cohesiveness hasnbagsured through the intensification of
informal social norms. The traditional form of salcorganization of Romani communities
derived from their nomadic life-style and was mainéd in those communities that, during

the centuries, continued to wholly or partiallyfeem such a life-style.

This is especially the case of Romani communiidad in Western Europe where Romani
leaders have historically been able to maintainr thditional community leadership.
Romani communities living in Central Eastern Euapeountries instead, have historically
been less nomadic and thus more integrated intost@o-political structures of the

mainstream society. Traditionally, the internalargation of Romani communities has not

1018 Most of this section relies on the study propolgdIimova-Alexander in a series of articles puéid in
Nationalities Papers. Where not differently citbe tistorical reconstruction presented in thisisacshall be
considered as taken from the following articleKlimovéa-Alexander, "Development and Institutiosalion of
Romani Representation and Administration. Part Nationalities Papers: The Journal of Nationalismdan
Ethnicity 32, no. 3 (2004). —'The Development and Institutionalization of Rarmm&epresentation and
Administration. Part 2: Beginnings of Modern Instibnalization (Nineteenth Century—World War 11),"
Nationalities Papers: The Journal of NationalismdaBthnicity 33, no. 2 (2005); —"The Development
and Institutionalization of Romani Representatiod &dministration. Part 3a: From National Orgarizas to
International Umbrellas (1945-1970) - Romani Mdaition at

the National Level,"Nationalities Papers: The Journal of Nationalismdakthnicity 34, no. 5 (2006); I.
Klimova-Alexander and K. Milady Hora, "The Developnt and Institutionalization of Romani Representati
and Administration. Part 3b: From National Orgatitmas to International Umbrellas (1945-1970)—the
International Level,"Nationalities Papers: The Journal of Nationalismdagthnicity 35, no. 4 (2007); I.
Klimova-Alexander, "The Development and Institutitimation of Romani Representation and Adminisbrati
Part 3c: Religious, Governmental, and Nongovernaidnstitutions (1945-1970) Nationalities Papers: The
Journal of Nationalism and Ethnici§8, no. 1 (2009).

1017 K limovéa-Alexander, "Development and Institutiosalion of Romani Representation and Administration.
Part 1," 4.

1018 On the structure of théris seeinfra, section 6.1.
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been relying on any notion of “leadership” rathera notion of “responsibility” which was

very much connected to the community assent.

When Roma entered the European continent and gotftrst contacts with autochthonous
non-Romani communities, they began to structurer tbecial organization around more
hierarchical arrangements, at least as far as thaernal relations were concerned. While
nomadic communities started to manage their relabips with the mainstream society
mostly by means of a Romani chieftain, sedentammanities were instead generally
represented by non-Romani authorities whose “palitlegitimacy” did not always derive

from Romani communities themselves.

As the following sections discuss more in detdik political representation of Roma in the
European public sphere developed through “subsequeeres” of Romani leaders. While the
first “waves” of Romani leaders represented Roncamimunities at the local/national levels,
especially after the Second World War, Romani leadgarted to progressively structure
Romani representation as part of a holistic movemiich trans-cended national borders by
increasingly representing Roma on a trans-natidimakension. In recent years, this trans-
national dimension of Roma’s representation has hgsheld by European institutions as

well, at different extents and at different levislsugh.

9.1.1. At the origin of representation: first wave of Romani leaders

At the beginning of their European settlements tgefio the Ottoman and subsequently in the
Byzantine Empires, Romani representatives entanecklation with the non-Roma world
especially to fulfil the duty of tax-collection. Wh Roma spread along the Balkans and in
Central and Eastern Europe during"1dnd 1%' centuries, their cover-story of Christian
pilgrims often contributed to facilitate their retms with the non-Roma world. In some

cases, Roma received pilgrims subsidies from locélemen (according to the customary
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rules regulating the hosting of pilgrims at thae) while in others, Roma directly offered
their services to local noblemen. In both casesgver, a primordial political conduct can be
envisaged in the negotiation bargain of Romanideadvith non-Romani authorities for the

collection of these subsidies.

This primordial political conduct, subsequently dieyped in new forms of administration of
Romani taxation and law enforcement especially betwthe 18 and the 16 century in

Central Eastern Europe where some institutionalcéswvere created to “unite” all Romani
communities living within a certain territorial a@e These forms of administrative
organization preserved the internal political oigation of Romani communities but, at the
same time, subject these Romani communities td lomlaslemen. Among the various forms
of administrative organizations that developed @nttal Eastern Europe, it is worth recalling
the authority ofbulibasha the office of the King of Gypsies, and the “expemt”’ of the

Gypsy State in Bessarabia.

During the 18 century, in Wallachia and Moldova, governmentathatities united in
districts all Romani communities living within thejurisdiction on the basis of their
profession, under the coordination and supervisiotihe bulibasha a Romani overseer who
was in charge of controlling local Romani chiefmiit seems thabulibashawere firstly
elected by Romani communities and after electidreytwere “accredited” before non-
Romani authorities: their political authority anteir social legitimacy was recognized by
both sides. Accordingljhulibashawereentrusted with a high degree of political and jialic

power (in cases controversies arose) before Roasanwell as before non-Romani authorities.

The office of the King of Gypsies was instead dighbd in the mid of the IBcentury in
Poland with the mandate to prevent lawlessnesscamdnality of Roma and, at the same
time, force them to pay taxes. However, historgmirces are still unable to provide accurate

information on the jurisdiction of this office. ladd, it still unclear whether the first “Gypsy
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Kings” were elected within Romani communities othin non-Roma society and whether
only one person or a multiplicity of people weretrasted with full powers in the
administration of this officé®'® Moreover, it is still unclear whether the instéuof the
“Gypsy King” ensued from a previous Romani custdegalized” by non-Roma, or whether
it was instead an externally imposed institutionhais certain, is that after the first
(supposedly) “genuine” Gypsy Kings, the office waghsequently managed by the Polish

gentry.

Between 18 and 19' centuries, Romani communities living in the temigs of Ukraine and
Bessarabia were increasingly provided with a higgrde of autonomy which in some cases
included also the right to administer justice. lesBarabia, a unique “experiment” of Romani
autonomy took place, whereby the national authlesiprovided Romani communities with a
territorial area with separate offices in orderrtm their own government. These offices
comprised the office for registration of birthsattes and marriages, passports, taxes and a
court to settle minor disputes. This experimentelddess than twenty years and, according to
some authors, it was done with the purpose to gmBloma in agriculture in order to

sedentarize them.

9.1.2. The development of a Romani representation at the national level: second
wave of Romani leaders

While until the end of the #Bcentury, the participation of Roma in the publihere mostly
derived from an “imposition” of non-Romani autha# (also in the most promotional cases
of Central-Eastern Europe), since the beginningthef 19" century some modern and
autonomous forms of Romani representation stadedetelop. The first examples of this

independent Romani leadership can be found in th®n@n Empire where Romani

1019 Klimova-Alexander reports some sources whichtaitd the co-existence of different “Gypsy Kings'tlag
same time in the same region, each one was likelya entrusted with the administration of different
communities by profession. See Klimova-Alexandebevelopment and Institutionalisation of Romani
Representation and Administration. Part 1."
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communities living in urban areas started to cresfgarate organizations to promote their
professional interests. These organizations wheffadt organized by profession (through a
sort of corporations) and in this context, singhelividuals started to assume prominent

activist roles to promote the interests of themaaunities.

At the end of the 19 century, the LondonTimes recorded some attempts of
institutionalization of Romani communities whichoko the form of a regularly meeting

permanent body in Central Eastern Europe and ofy@sy¥sParliament in Germany. Some
Romani scholars raise some doubts especially atioel to the real existence of a German
Gypsy Parliament, whereas some Romani activist® lewisaged in the creation of that
(supposedly first and trans-national) participatBgmani mechanism the roots of the Romani

pan-European movement.

The first unquestionable Romani attempt of politiceganization at the national level took
place in Bulgaria in 1901 and in 1905 where a matidRomani Congress was organized to
protest against the issuing of the electoral lawydey electoral rights to Roma. At
international level, the first real attempt of Rampolitical organization took instead place in
Bucharest in 1933 with the creation of the intdoval pan-Romani Congress: an
independent permanent institutional body. Delegatesn nine European countries
participated to this Congress to discuss the prnobliaced by Romani population in Europe

in order to find out a strategy of survival.

In the interwar period, a number of independent Ranerganizations were created in Serbia,
Romania, Poland and Greece. In Serbia, the “Bibies@’ represented the first modern self-
sufficient Romani organization with a religious ation. This organization hold land and
property with a chapel and a monument dedicatéfaimani victims and heroes of the First
World War. In Romania, the Society of the New Paa&rotherhood was an organization

founded by a wealthy Romani peasant to improvditbeconditions of Roma in the lack of
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the governmental aid. In Poland, some of the dificé the Gypsy Kings established
independent Romani bodies such as the Gypsy Tribohdichal 1l. On the Western

European side, only Greece created an independamiai® organization: the Panhellenic
Cultural Association of Greek Gypsies which, insgtirgg enough, was funded by two Romani

women.

Some other attempts of creation of Romani orgamwiaatcan be envisaged under the
patronage of non-Roma authorities, always in tiberwar period. In the cases of Bulgaria and
especially in the case of Russia, the CommunidtyRaipported for instance some forms of
cultural expression for Roma (especially in thddfief publication) together with some
initiatives of Romani foodstuff cooperatives andilcrights organizations particularly with
regard to the Egypt/Istikbal community. In Romansanumber of Romani organizations

cooperated with the Orthodox Church.

In Slovakia and Ruthenia, Romani organizations ateer within the framework of national
cultural societies and they promoted in particulaeatre, dance and music activities. In
Serbia, the creation of the newspapRofani Lif represented a hybrid case of Romani/non-
Romani organization. Indeed, while this publicatizas initiated by a Serbian non-Romani
intellectual it was subsequently received and esiftstically supported by Romani

intellectuals thus holding a greater Romani autoynjom

9.1.3. Modern forms of Romani representation: the third wave of leaders

At the end of the Second World War, the particpatf Roma in the public sphere evolved
into a new wave of leadership. This new phenomengalved especially Central Eastern
European countries, since in the majority of West8tates Romani communities were
generally living nomadically (with the Spain exdep) and were characterized by a low level

of education which made them unable to entertamptex relationships with mainstream
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societies? In Central Eastern Europe instead, Romani comr@snivere mostly living
sedentarized and since they were also participatnthe majority institutions of higher
learning they were able to negotiate with naticathorities through an excellent command
of the national language and through manners aalokeptby majority institutions.
Accordingly, these modern Romani leaders were asingly accepted as representatives of

Roma by public authorities.

Nonetheless, these modern leaders gradually staotdoe more alienated by traditional
communities since they were perceived as goverrahentlaborators. This separation (and
conflict) between modern and traditional leadersakes the incisiveness of the claims
presented by the Romani community as a whole. \ti¢ghrise of Communism in Eastern
Europe, traditional Romani leaders progressivebe Itheir overall political authority as their

communities were destroyed either through incestfee corruption or through coercion.

It is interesting to highlight that the modern fooh Romani leadership did not develop in
direct continuity with pre-WWII national organizatis!®?* as during and immediately after
the RomanPorrajmos,Romani communities escaping extermination weraiéfio continue

to declare themselves as Roma. In the post WWiioggethe first Romani organizations
started to develop in the European territory wheoenani representation traditionally was
more active: Central Eastern European countriedicBerly in some of these countries,
Communist policies did not immediately develop im assimilationist perspective which

emphasized the equality principle, but they lefineospace to the promotion of different

cultural identity of social groups historically iing within their borders.

1020 5ome examples of modern Romani leadership have teggstered in Western Europe. Nonetheless, in the
lack of an organizational basis they are not coaiglarwith the Central Eastern European experience.
1921 The only example that survived in the post WWitipe was the Panhellenic Cultural Association o€k
Gypsies.
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These were especially the cases of Macedonia ardaia. In Macedonia in fact, the
emphasis on the harmonic equilibrium of a multierdt State was deemed to be one of the
major goals of the national Communist policy. Iistiramework, Romani communities were
guaranteed a high degree of autonomy and consistgort to their cultural as well as to
their political activities. In Bulgaria instead,fbee new assimilationist policies started in the
1960s, Roma were very favourably threatened aswieeg perceived as an ethnic community

with equal rights and their own identity.

At the end of the 50s in both cases, more assionigt policies started to be embraced and
the general attitude towards Roma changed. In Mages the new national policies
increasingly promoted the “flattening” of the ethuifferences existing among the various
groups, in order to emphasize the common “Yugoglashas a national unifying factor. In
Bulgaria, Romani leaders were progressively exdudem public life and Romani

organizations were required to merge with Bulgadeganizations or to close down.

In the cases of Poland and Hungary, although Rom@mimunities were not provided with

the same high degree of autonomy as in the casdfaoédonia and Bulgaria, they were
nonetheless allowed to maintain a certain degregutdnomy. In Poland, Romani activism
was carefully monitored by the Ministry of Intermifairs, but it was nonetheless guaranteed
the freedom to create cultural organizations arkl dssemblies. Romani organizations were
officially registered, State-financed and suppartéd Hungary, the Ministry of Culture

allowed the establishment of the Cultural Alliarafethe Hungarian Gypsies in 1957. This
organization was partly a state organization amtlypa mass Romani organization for the
resolution of their problems. Yet, the increasingtrdst against Roma made the Alliance

close already in 1961 to avoid their further ingtdnal mobilization.

In other Central Eastern European countries wherar@unist assimilationist policies started

to develop immediately after WWII, Romani organiaas were quickly banned (as in the
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case of Romania and in Czechoslovakia) or deprivang effective representative power (as
in the case of Russia). It is interesting to ndtat tin the case of Czechoslovakia, Romani
intellectuals were promoting the idea of establighRomani self-governments in some

villages or regions but assimilationist policiasnped over any good intention.

In Western Europe some examples of Romani activisity involved Germany, Spain,
Finland and to some extent Great Britain and Swidre as well. In Germany, Romani
survivors organized in associations especially whih aim of challenging the administrative
decisions to see recognized the Nazi persecutigamst German Roma and Sinti. Although
these organizations were created according to mochgeria, they were generally based on
traditional Romani structures of power which proewbthe interests of the clan before than

the interest of the Romani community as a whole.

In Spain, the Secretariado Gitano, establishedarc&ona at the end of the 1960s, was the
first Western Romani Committee run by Roma thenesen cooperation with the Catholic
organizationCaritas the Secretariado Gitano created secretariatisnost all Spanish towns.

In the same period, the Finnish Romani Society wraated with the aim of acting as a
special interest group to lobby Romani interest®reenational authorities. In Great Britain
and Switzerland Romani activism was mostly promobsd non-Romani individuals or
associations, and especially in the Swiss cas#idinot turn to genuinely promote Romani

rights and interest$??

19221n Great Britain, few Romani activists startedhtobilized at the beginning of the 1940s throughefferts
of a non-Romani Parliamentary representatives. Tiidilization mostly aimed at initiating parliamany
inquiries on the living conditions of Roma, partanly in the field of housing. Notwithstanding thetivity of
national lobbying which continue to develop durthg 1960s as well, this (partial) Romani activisaquced
only some limited benefits at the local level bay at the significant effects at the national orfeich could
translate into national policy planning. Indeedsaen in the jurisprudence of the ECtHR, Roma armddllers
continue to face evictions in United Kingdom. In i&erland the organization “Pro Tzigania Svizzeveds
found in 1959 through the financial support of cewal and national grants. This organization wagilidy
taking children from Romani families. This practizas abolished only at the beginning of 1970s.
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9.1.4. Seeds of transnational Romani participation

After the last international pan-Romani Congredd e Bucharest in 1933, the participation
of Roma at the international level started to raarged only at the beginning of the 1960s
when lonel Rotaru a Romani intellectual was non@dathe “Supreme Chief of Romani

people” under the name of “Vaida Voivod IlI” in @pen-air ceremony at Enghien-les-Bains
in France in 1959. Soon after, Rotaru founded tlaiddal Gypsy Organization and the
World Gypsy Community. In particular, the World GypCommunity aimed at becoming an
international umbrella for Romani organizations Maide. This organization, however,

could not count on a solid international basis siitovas able to gather only three national

bodies plus some single Romani activists actingromdividual basis.

Rotaru’s dream was that of creatinfRamanestana Romani State following the example of
Israel. According to the patriotic dream of Rotahe Romanestan should have taken place in
Somalia in order to reconnect to the first Romamnmunities settled in that country after
having passed by Mesopotamia. Besides the interrsdtimovement, Rotaru was also
interested in promoting Romani cultural identityttae national level. Through the creation of
the National Gypsy Organization, Romanu worked msiteely for the enhancement of
schooling and for the development of vocationaintrg of Romani communities living in

France.

At the end of the 60s, a dissident group led byRdaRouda, a Romani activist helping
Rotaru in funding both the National Gypsy Organ@atand the World Gypsy Community,
separated from Rotaru’s organizations and credtednternational Gypsy Committee which
became the International Romani Committee (IRGgrdahe First World Romani Congress of
1971. This organization decided to leave tRerhanestaproject” aside, in order to deal with

more contingent issues affecting Romani daily-lIfe particular, Vanko aimed at obtaining
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war reparations for Roma and at creating a platfostnere all Romani European

organizations could find coordination and supporttheir activities.

At the international level, the IRC become thstfinternational Romani organization which
started to cooperate with the UNESCO, the CoEtaed/atican’s Pontifical Commission for
Justice and Peace. At the national level, the IR@nted on the 