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ABSTRACT

The present research deals with the need for aspreefinition in law of criminal
offences lex certg, and it analyses the current state of this nadtie Italian legal
system.

The case law developed by the Italian Constituti@@urt suggests that the current
understanding oliex certahas evolved towards a notion bearing some resemcdla
with the position adopted on the same topic byEhepean Court of Human Rights.
The European Court of Human Rights has developsatian clearly influenced by
the Anlgo-American experience, emphasising the némd the criminal law
(understood as a concept including written as vesll unwritten laws) to be
foreseeable.

An hypothetical compatibility of the European pmsitwith the Italian system would
be full of consequences, because the European Gooweon Human Rights (in the
interpretation given by the European Court) hasemdg been acknowledged
‘subconstitutional’ rank in the Italian hierarchijtbe sources of law.

Thus, the Italian law has to comply with the staddaof protection enshrined in the
European Convention, insofar as this standardsotl@antradict those enshrined in
the Italian Constitution.

Whether the case law developed by the Europeant@buduman Rights on the
foreseeability of the criminal law is compatibletivthe Italian approach lex certa
and with the Italian Constitution is the main questthat the present research aims
at answering.

In order to do so, the research analyses and cesplae case law developed by the
Italian Constitutional Court and by the Europeanu€of Human Rights. The
European case law is confronted with the Anglo-Ao@r experience, so as to
unravel its common law inspiration. The researctisenith a study of the position
attributed to the European Convention on Human Righthe Italian constitutional

system, and with a critical evaluation of its cansences in terms ¢éx certa






INTRODUCTION

1. Legality andex certa

The principle of legality in criminal lawn@llum crimen, nulla poena sine |ggeates
that no person can be held criminally liable, n@mdcted for a crime, unless his/her
conduct has violated a pre-existent and clearlyftebtaprohibition constituting
criminal law

The principle expresses four different, but relateskds. The criminal liability has to
be grounded on written provisions, which, in thederm democratic state, are
enacted by the parliament. These provisions musb@oetroactive and they have to
be clearly and unambiguously framed. In additidreyt must not be interpreted
analogically (nor, in some legal systems, extemgj\ugy courts.

The present work originates in thoughts about #edrfor a precise definition in law
of criminal offences. The essence of this nee@ggll certainty, prerequisite for the
existence of a legal order and aim of peculiar irtgpece for the criminal law. The
present research wishes to analyse the curremt atahis need in the Italian legal
system, especially focusing on the potential immddhe European Convention on
Human Rights on the Italian criminal law.

Before declaring the research questions and d&sgribe structure of the research,
it is necessary to highlight a relevant terminatadjichoice.

In the Iltalian legal system, the need for a predsénition in law of criminal
offences is understood as need for the written ipimv to be precisely and
unambiguously framed. The English legal jargon, éasv, lacks a term clearly
referring the need for precision to the written |AWhen dealing with this feature of
legality, reference is made to vague notions, sagHlegal certainty’, or to long
periphrases, such as ‘need for precision in lawrwhinal offences’, which do not
refer, in an unequivocal way, to the written crialiprovision.

Thus, a choice has been made by the present redearse the Latin expressidex
certa’ when referring to the Italian understanding o theed, so to underline that, in

this view, precision is a quality of the writtemdd&'lex).
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The research includes an analysis of the positiensloped on the same topic by the
European Court of Human Rights and by the Britighd aNorth-American
experiences: in the context of this analysis, émmtex certais abandoned in favour

of the terminology adopted by each experience.

2. Research questions

In the Italian legal system, the principle of lagahas constitutional nature, being
protected by Article 25, paragraph 2 of the 194&<Gitution. The principle is also
acknowledged by Atrticle 7 of the European Conventa Human Rights, which is
now considered a ‘subconstitutional’ source of itaéan law. Thus, legality and its
features are parameters used by the Italian Cotistial Court and by the European
Court of Human Rights to evaluate the legitimacyhef Italian criminal law.
Apparently, the Italian constitutional system has campletely different
understanding of the need for precision in law wmmal offences than the one
developed by the European Convention system. Thepgan Court of Human
Rights refuses any distinction as to the sourc@retision, requiring written and
unwritten laws to be ‘reasonably foreseeable’. Ttadian constitutional system
admits only statutory laws enacted by the parligamen legitimate sources of
criminal law: accordingly, precision has been triadially conceived as a quality
attaining to the drafting of criminal statutes.

The first question motivating the present reseascivhether the distance between
the two systems is really as wide as it appeadedd, notwithstanding declarations
of principle (especially made by the literaturé)e tase law developed by the Italian
Constitutional Court suggests that the current tstdeding olex certain the Italian
legal system has evolved towards a notion bearomgesresemblance with the
position adopted by the European Court. Accordingie main question that the
present research wishes to answer is to what extentposition of the Italian
Constitutional Court approximates that of the EeopCourt of Human Rights.

The answer to this question is full of consequenasshe European Convention on

Human Rights (in the interpretation given by thedpean Court) has recently been
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acknowledged ‘subconstitutional’ rank in the Italiaierarchy of the sources of law.
Thus, the Italian law has to comply with the staddaof protection enshrined in the
European Convention, insofar as this standardsofi@antradict those enshrined in
the Italian Constitution. Whether the case law ttgved by the European Court on
reasonable foreseeability is compatible with ttadidh approach téex certais an
open question that the present research aims @&eansg.

In order to do so, the analysis of the positionaligyed by the European Court of
Human Rights plays a central role. As this posifiocuses on the foreseeability of
written and unwritten laws, it bears an interestregemblance with the Anglo-
American perspective on the need for precisionaim bf criminal offences. Thus,
another question motivating the present researgfhether, and to what extent, the
European Court of Human Rights has been influethgethe common law tradition
in its elaboration of the need for precision.

The hypothetical ‘common law nature’ of the positideveloped by the European
Court can help understanding its consequences mptications, as well as its
compatibility with the Italian legal system.

An in-depth analysis of the foreseeability requiesminhas also a significance for the
current Italian debate on the crisis of legalitgpecially focusing on the lack of
foreseeability affecting the practice of Italiamnainal courts. Thus, another question
that the present research wishes to answer is wh#ih foreseeability requirement
developed by the European Court of Human Rightstridg a solution to the chaotic

state of the Italian case law on criminal matters.

3. Structure and methodology of the research

In order to answer the above mentioned questitresptesent work is divided into
four chapters.

The first chapter analyses how the Italian legateyn deals witthex certg retracing
the evolution of this principle from the first cdidation of legality to modern times.
The chapter especially focuses on the evolutiothefcase law developed by the

Italian Constitutional Court. The aim is that obpiding an updated construction of
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lex certa demonstrating how the Constitutional Court hasnbygaying an increasing
attention to the interpretation of the law, promgtian evolution of the traditional
understanding oliex certatowards a principle granting the intelligibilityf the law
through statutes and their interpretation.

The second chapter analyses how the European Godiman Rights, on the basis
of Article 7 of the European Convention, has depetbits notion of ‘reasonable
foreseeablity’ of the criminal law.

The chapter opens with an introduction on the Eemop Convention system,
especially focusing on the central role played ibyi the European Court of Human
Rights. The interpretative methods and principlegetbped by the European Court
are analyzed, so as to provide the reader witm#oessary tools to understand its
case law. The chapter then analyses the Europeanlaa contributing to shape the
legality requirement, on which the European Couat ldeveloped its position
towards the need for precision of criminal offences

The chapter closes with a reconstruction of thennfaatures characterizing the
perspective of the European Court of Human Rigimtseasonable foreseeability,
and with a comparison between the case law dewvélbpehe Italian Constitutional
Court and the case law developed by the European 6GbHuman Rights.

The third chapter analyses how the legal systembeotUnited Kingdom and of the
United States deal with the need for precisioram of criminal offences.

As for the British legal system, the analysis fa=uen the position developed by the
literature and by the supreme courts of England Wrales. As for the North-
American perspective, the analysis focuses on thid for vagueness and strict
construction doctrines elaborated by the U.S. Supr€ourt.

The chapter ends with an analysis of the commaiurfes. underlying the British and
the North-American perspectives; a comparisones tinade between these common
features and the main characteristics of the petis;gedeveloped by the European
Court of Human Rights on reasonable foreseeability.

The fourth chapter integrates the perspective adoply the European Court of
Human Rights in the current Italian debate on tis@scof legality in criminal law.

The chapter opens with an analysis of the attemmaide by the Constitutional Court

and of the suggestions proposed by the literatoreounterbalance the negative
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effects of the crisis of predictability affectinget Italian criminal law. The position of
the European Convention on Human Rights in théaltahierarchy of the sources of
law is taken into consideration, in order to untherd the extent of the European
obligation to reasonable foreseeability. The coibgay of the European

perspective with the Italian legal system is thesaneined, and conclusions are
reached as to the admissibility of the reasonatesteability requirement in the

Italian criminal law.






CHAPTER ONE

LEX CERTAN THE ITALIAN LEGAL SYSTEM

1. Introduction

In the contemporary Italian legal system, the ppiecof legality in criminal law has
constitutional nature, being composed by four fiestuor sub-principles.

The absolute statutory reservex(scriptg requires criminal liability to be grounded
on statutory laws enacted by the parliament. Ntmoaetivity (ex praevig imposes
on the legislature the ban for retroactive crimiteats. The void for analogygx
stricta) forbids the judiciary to extend by analogy crialiprovisions, and the need
for a precise definition in law of criminal offerecdex certg requires the legislature
to create precisely drafted and unambiguous crinstadutes.

The present chapter wishes to analyse how thartdégal system deals withx
certa.

The chapter opens with an introduction, retracihg evolution of the legality
principle in the Italian legal system, from itssficodification to modern times.

The focus, then, moves dex certaand on the evolution of the Italian literature and
of the case law developed by the ConstitutionalrCon this principle.

The final aim is to build a comprehensive theorytlom need for precision in law of

criminal offences, enhanced by most recent casefdte Constitutional Court.

! See, among many others:BRICOLA, ‘Legalita e crisi: I'art. 25, 2° e 3° co., del@ostituzione
rivisitato alla fine degli anni ‘70’, QC (1980) 18485; A CADOPPI AND P VENEZIANI, Elementi di
diritto penale. Parte generale (Padova, 5th ed, AMR2012) 64-82; QCocco And E AMBROSETT],
Manuale di diritto penale. Parte generale |,1 (Rad€EDAM 2013) 48; GIANDACA And EMuScQ
Diritto penale. Parte generale (Bologna, 6th ediicelli 2009) 51-85; MANTOVANI, Diritto penale
parte generale (Padova, 7th ed, CEDAM 2011) 3MAgINucCI And EDoLCINI, Manuale di diritto
penale parte generale (Milano, 4the ed, Giuffré®b6-37;F PALAZzO, Corso di diritto penale. Parte
generale (Torino, 5th ed, Giappichelli 2013) 108-11

1
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The chapter ends with an updated construction isffeéature of legality, bringing
together the results of the positions adopted by tierature and by the

Constitutional Court.

2. The principle of legality in the Italian legalstem

2.1 Historical background

The principle of legality, in its widest meanindates that no person can be held
criminally liable, nor convicted for a crime, ungelsis/her conduct has violated a pre-
existent and clearly drafted prohibition constitgticriminal law. This principle is
commonly referred to by using the Latin formulallum crimen, nulla poena sine
(stricta et praevia) lege poenalivhose origins are attributed to Anselm Feuerl3ach.
Legality thus conceived is held to be a fundameptaiciple of any modern and
civilized legal system, aiming at protecting twdfelient (but accessory) values:
individual freedom, and legal certairty.

The origins of the principle are uncertain. Accaglto some authors, it informed the
ancient Attican legal ordér.Others believe that the principle operated in ltthe
century B.C. Roman legal system, in the contextefcriminal proceedings related
to thequaestiones perpetuaand that it was dismissed during the Imperialera
Historically, one of the first written provision®mtaining guarantees that are now
considered part of the legality principle was thee gprocess clause of the 1215

2 F ANTOLISEl, Manuale di diritto penale. Parte generale (Milaf6th ed, Giuffré 2000) 68; G
BETTIOL, Diritto penale (Padova, 7th ed, CEDAM 1969) 98CAD0OPPIAND P VENEZIANI, Elementi
di diritto penale (n 1) 61; @occo AND E AMBROSETTI, Manuale di diritto penale (n 1) 46; G
FIANDACA AND E Muscq, Diritto penale (n 1) 48; GIARINUCCI AND E DOLCINI, Manuale di diritto
penale (n 1) 36

* B PETROCELLI, ‘Appunti sul Principio di Legalita nel Diritto Pale’, Ib, Saggi di Diritto Penale
(Padova, CEDAM 1965) 187

* C DepEs ‘L'origine del principio nullum crimen nulla poansine lege’, in Studi in memoria di
Pietro Nuvolone (Milano, Giuffré 1991) 159 ff. Tteuthor recalls other research supporting his
thesis: NSARIPOLOS Systma €s en Helladi ischyods ponilkes nomothesiasAthénési, 1868); P
V1ZOUKIDES, He dike tou SSkratous (Berlin, Heymann 1918)

® B PETROCELLI, ‘Appunti sul Principio di Legalita’ (n 3) 189; 8AssALLI, ‘Nullum Crimen Sine
Lege’, Giur It 91 (1939) 59-62
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Magna Carta LibertatuthHowever, it is disputed whether this clause hacha, a
mere procedural dimensidn.

Notwithstanding the debates on its far origings generally accepted that the notion
of legality prevailing in the modern Western cizéiion was developed in the
historical and cultural background provided by Brgightenment®

Fundamental contributions to the modern shape gélity were Beccaria’s and
Montesquieu’s books, published around the middithefeighteenth centufyThese
works expressed an idealistic faith in the law,nglavith a strong mistrust in the
discretion of the judiciary (both common positidnsthe literature of that timéef.
The authors, in polemic opposition to the pastktertreme stances on the role of
the judiciary** reduced to a meteouche de la lobperating mechanical syllogisms.
Thus, the first steps of modern legality into thestérn world were strictly related to
the need of restraining the discretion of the jizdc while granting pre-eminence to
the law. This need has become a permanent fedtatesubsequent theorizations on

legality developed in civil law jurisdictions.

® Magna Carta (1297) ¢ 29 (reproducing the due m®ckause of the Magna Carta 1215). The official
text of the Magna Carta 1297 as in force today,meta with any amendments, can be found on the
UK Statute Law Database (http://www.legislation.gd)

" For a mere procedural dimension of this claus&/#RLE AND A VITU, Traité de droit criminel
(Paris, 5th ed, Cujas 2001) 225 n 3, with refersrioghe opposite position held by Jimenez De Asua.
Contra, see also: BASSALLI, ‘Nullum Crimen’ (n 5) 65-70

8 On this conclusion, both European and non-Europeholars agree. Eg: DEDES ‘L'origine del
principio nullum crimen nulla poena sine lege’ (N1468; & JEFFRIESJR, ‘Legality, Vagueness, and
the Construction of Penal Statutes’, Va L Rev 788) 190; GV/ASSALLI, ‘Nullum Crimen’ (n 5) 70-

71

® C BECCARIA, De' Delitti e delle Pene (Livorno, )6 MONTESQUIEY De L’Esprit des Loix
(Genéeve, 1748)

2 0n this topic, see also BLANGIERI, La Scienza della Legislazione (Paris, 1853)

1 pg GrRASSQ Il Principio “Nullum Crimen Sine Lege” nella Cisizione ltaliana (Milano, Giuffré
1972) 20-21
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2.2 Codification

During the eighteenth and the nineteenth centuggallty became an essential
element of every European codificatitnThe first Italian Criminal Code (the so-
called ‘Zanardelli Codeyvas no exception to the rule.

The Code was adopted after more than thirty ye&rstraggle to accomplish the
legislative unification of the newly born ItalianiaBe’® It was meant to provide Italy
with a unified criminal law, ‘dedicated to the priples of science and civilization®.

It was a liberal Code, highly regarded as resultiogn the fruitful cooperation of the
most prominent experts and scholars in the fieldriofiinal law*®

The principle of legality was acknowledged by itsstf two Articles. Article 1,
paragraph 1, required criminal liability to be gnded on an express provision of
law,* thus imposing the ‘legislative centralization’tbe criminal law!’ In modern
literature, the need for criminal liability to beoginded on parliamentary laws is
referred to as ‘statutory reservé'.

Article 2 of the Code voided the retroactive apgiicn of criminal statutes to the
disadvantage of the accused, while disposing fer ritroactive application of
favourable changes in the ldW.

Despite being, on the whole, an admirable achiemgniiee Zanardelli Code was not
equipped to face the major changes occurring inltddean society after the First

World War®® Under the Fascist regime, a new codification @f ¢himinal law was

12 GBETTIOL, Diritto penale (n 2) 98; @ASSALLI, ‘Nullum Crimen’ (n 5) 72

'3 The adoption of the Zanardelli Code was allowedHsyParliament with Law 22 November 1888, n
5801; the Code was then enacted by the King omdalg 1889

4 Codice penale per il regno d'ltalia: verbali detlammissione istituita con regio decreto 13
dicembre 1888, allegati alla relazione con la quihrinistro guardasigilli (Zanardelli) presenta il
Codice penale a s.m. il Re nell'udienza del 30 muyB89, Verbale n 1: Programma dei lavori della
Commissione (Roma, Stamperia Imperiale D RipamtB$i9) 1 (On Min Zanardelli)

!> For a comprehensive history of the codificatiorthed criminal law in ltaly: G/ASSALLI, ‘Codice
penale’, Enciclopedia del Diritto VII (1960) 26127

'8 ‘Nessuna azione od omissione & reato se non peesam disposizione della legge penale’

7 GVassALLL, ‘Nullum Crimen’ (n 5) 50, nn 1,2,3

'8 EMANTOVANI, Diritto penale (n 1) 4

19 ‘Nessuno pud essere punito per un fatto che ngbdein cui fu commesso, la legge non considerava
reato. Nessuno puo essere punito per un fatto shdegge posteriore non considera reato; e, se ha
avuto luogo la condanna, ne cessano di diritteetasgione e gli effetti penali. Se la legge del temp
nel quale & stato commesso il reato e le postesiomo diverse, si applica quella che contiene
disposizioni piu favourevoli al reo’

2 GVassALLI, ‘Codice penale’ (n 15) 269-270

4



LEX CERTAN THE ITALIAN LEGAL SYSTEM

enacted, and in 1930 the Zanardelli Code was regldry the so-called Rocco
Code?

Notwithstanding its ‘illiberal’ origins, the Rocddode was in line with the precedent
codification as for the liberal principles inforngiiits general paft

This Code has never been repealed nor organicaltlifrad, and it is still in force in
the current Italian legal system.

Articles 1 and 2 substantially reproduce the priovis of the Zanardelli Code on

legality. Article 1 imposes the ‘statutory resepamid it is worded as follows:

‘Nessuno puo essere punito per un fatto che noasgilessamente preveduto

come reato dalla legge, ne’ con pene che non slaressa stabilité®

The use of the adverb ‘espressamente’ (expressigjivates the assertion that the
Article voids criminal provisions which are ‘so s generic, indeterminate and
substantially unexpressed, that only through analbgs possible to state their
boundaries, or the content of the voided or punidiype of offence®® The adverb
has also been the basis for the modern recognitiothe absolute nature of the
statutory reserve, meaning that no source other gaaliamentary law can be the
ground for criminal liability?®

Article 2, paragraph 1, of the Code voids retrogcticriminal laws to the

disadvantage of the accused, by stating the folgwi

‘Nessuno puo essere punito per un fatto che, sectantegge del tempo in

cui fu commesso, non costituiva reatd’.

L The Rocco Code was enacted by Royal Decree n 138

2\/ SERIANNI, ‘Codice penale’, Novissimo Digesto Italiano AppOD (1980) 1287; G/ASSALLI,
‘Codice penale’ (n 15) 275

3 ‘No one can be punished for a fact not expresshtemplated by the law as a criminal offence, nor
convicted to a penalty not established by law’ égsl otherwise specified, English translations from
the Italian language are all made by the Author)

24 CEsposITQ ‘L’Articolo 25 della Costituzione e I'Articolo Hel Codice Penale’, Giur Co&t961) 6
539

%5 FBRICOLA, ‘Principio di legalita e potesta normativa delgioni’, Scuola Positivé1963) 643; M
GALLO, La legge penale. Appunti di diritto pen&l@ orino, Giappichelli 1999) 13

%6 ‘No one can be punished for a fact that did naistitute a criminal offence at the time when it was
committed’
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Paragraphs 2, 3 and 4 of the same Article regalzeges in the criminal law, being
mostly grounded on thkex mitior principle (or retroactive application of the most
favourable criminal law to the advantage of theuaed).

Article 2, paragraph 1 of the Rocco Code is todsdrin conjunction with Article 14
of the ‘Dispositions on the Law in General’, or éifminary Disposition to the Civil
Code’?’ These dispositions, opening the 1942 Civil Code,aso stillforce in the
current Italian legal systeffi.

Article 14 expressly bans the use of analogy imural law, by stating the

following:

‘Le leggi penali e quelle che fanno eccezione aleegenerali o ad altre leggi

non si applicano oltre i casi e i tempi in esseserati’. >

Thus, the notion of legality emerging from the idal codification entails three
express features, or sub-principles: statutory rvesenon-retroactivity, void for
analogy. As already mentioned, the literature atids the statutory reserve should
be read as absolute, and that it should be intexgbras voiding vague criminal
offences™

Before the adoption of the 1948 Constitution, tgidlature was free to derogate or
repeal the guarantees of legality, because thesitspns of the Criminal and Civil
Codes can be modified or derogated by subsequsst la

Thus, after the fall of the Fascist regime, legaktas deemed to require the
protection of a rigid Constitution, which cannot beodified nor derogated by

ordinary laws®*

%7 0n the void for analogy expressed by a joint jmtetation of Article 1 CP and Article 14 disp prel
CC, see: MBOSCARELLI, Analogia ed interpretazione estensiva del dintémale(Palermo, Priulla
1955) 89-90

8 The Civil Code was enacted by Royal Decree n 2821

29 «Criminal and exceptional laws must not be appleyond the circumstances and time provided
for’

%0 Text to nn 24 and 25

%1 For a historical and legal account of the periodofving the fall of the Fascist regime and
preceding the approval of the Italian Constitutisag PCALAMANDREI, ‘Introduzione Storica sulla
Costituente’, in PCALAMANDREI AND A LEVI (eds), Commentario Sistematico alla Costituzione
Italiana | (Firenze, G Barbera 1950)
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2.3 Constitutionalisation

2.3.1 The adoption of the 1948 Constitution

The current Italian Constitution came into forcetba First of January 1948. As a
reaction to the past totalitarian experience, ibvited for the creation of a
Constitutional Court? and it was given ‘rigid’ characté?, being thus protected
against the whim of contingent political majoritiés

The adoption of a rigid Constitution did not entigap in the course of the Italian
legal tradition® the 1930 Criminal Code, the 1942 Civil Code andhynather laws
adopted under the Fascist regime were not repdHediever, the introduction of a
rigid Constitution assisted by a Constitutional @omplied a radical change in the
traditional theory of the sources of law.

All laws enacted by the Parliament, traditionallynsidered as ‘primary sources’,
must now comply with the constitutional standamsvoid the risk of being voided
by the Constitutional Court. The Constitutional @duas clarified that its scrutiny
includes also primary sources enacted before tbptiah of the 1948 Constitutiofi.

2.3.2 The Constitutional Court

The Constitutional Court is a non-representativéypeomposed of fifteen judges, a
third nominated by the President of the Republithied by the Parliament and a

third by the ordinary and administrative supremerts’’ It started to operate in

%2 Costituzione della Repubblica Italiana, Artt 13361 For an English translation of the Italian
Constitution, see €ASONATO AND JWOELK (eds) The Constitution of the Italian Republic€iio,
Centro stampa University of Trento 2011)

%% Art 138 Cost

% G DEVERGOTTIN, Diritto costituzionale (Padova, 2nd ed, CEDAM 2pQ89

% L PALADIN, Diritto costituzionale (Padova, 3rd ed, CEDAM 89903

3% C Cost sent 14 giugno n 1/1956, Giur Cost (1956)210, or on <www.cortecostituzionale.it>

" Art 134 Cost
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1956, following the entry into force of the lawsguéating its functioning and the
constitutional proceeding.

Its main tasks are the solution of controversieshenconstitutional validity of laws
and enactments having the force of law, and thetisol of conflicts arising from
allocation of poweré? In addition, the Constitutional Court (integratey sixteen
members) is the judge in impeachment proceedingshvimg the President of the
Republic?®

Claims about the unconstitutionality of a provisimnlaw can be brought under the
attention of the Constitutional Court either ‘irm\principale’ or ‘in via incidentale’.

In the first case, the claim is presented, undeaieconditions, by one of the state
powers, while, in the second case, it is a stagaroexerting a jurisdictional activity
(the so-calledd quojudge’) who submits the constitutionality doubthe Court™*
Thus, the first proceeding originates in doubtsceoning a lawin abstracto while,

in the second case, the constitutionality issuseariwithin a concrete judicial
proceeding, in strict connection with the appliocatof a law. At least in theory, the
two proceedings can be distinguished for their cbjtine ‘law in the books’ in the
first case, the ‘law in action’ in the second c&s&he solution of constitutionality
doubts submitted ‘in via incidentale’ is considerée ‘typical’ function of the
Constitutional Court, being consistently more fregiuthen the othefS.

When the Court declares the unconstitutionalitydéw, this ceases to have effect
from the day following the publication of the déois** As a general rule, the
Constitutional Court exerts a considerable selfra@s in striking down provisions
of law, fearing the creation of lacunae in the leyystem® Thus, ordinary courts are

% | egge Costituzionale 1/1948; Legge Costituziod#l®53; Legge 87/1953

% Art 134 Cost

9 Artt 134 and 135 Cost

“1 Art 134 Cost; Legge Costituzionale 1/1948, Arlégge 87/1953, Artt 23, 24, 25, 26, 27, 28, 29,
30

42 F DAL CANTO, ‘Corte Costituzionale e attivita interpretatiisa astrattezza e concretezza del
sindacato di costituzionalita promosso in via dioae’ in A PACE (ed), Corte Costituzionale e
Processo Costituzionale nell'esperienza della tavis‘Giurisprudenza Costituzionale” nel
cinquantesimo anniversario (Milano, Giuffé 2006y 238

43 FMODUGNO, ‘La Corte Costituzionale italiana, oggi’, Scritti onore di V. Crisafulli | (Padova,
CEDAM 1985) 527, 536

4 Art 136 Cost

4> F MoDUGNO, ‘La funzione legislativa complementare della @o@ostituzionale’ (1981) | Giur
Cost 1646, 1651
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required to search for a ‘constitutional interptiet® of the law?® because the
principle of conservation of legal values preveths voiding of provisions which
can be given a constitutionally compatible mearfing.

On the other hand, the need to adapt the lawsashdctring the Fascist regime to the
values enshrined in the Constitution has motivatextrtain activism by part of the
Constitutional Court, manifested through the uspidgments not expressly foreseen
by the rules governing the constitutional procegdill these judgments rely
considerably on the interpretation of the law tokenghe system comply with the
constitutional standards. Their legitimacy and aktmeaning have been largely
debated by the literatuf&. Simplifying the many forms that a constitutional
judgement may take, the so-called ‘sentenze irgéapve di accoglimento’ (also,
‘sentenze di accoglimento parziale’) declare theoustitutionality of a provision of
law insofar as one of its meaning is unconstitwtl6h The so-called ‘manipulative’
judgments require the addition, or substitutionaafertain meaning to the provision
in order to make it constitution3l.The ‘sentenze interpretative di rigetto’ rejeat th
constitutionality claim while indicating the corstional interpretation of the

provision>*

5 C Cost, ordd 279, 356, 362/1990; sent 559/1991,388/1992, <www.cortecostituzionale.it>

4" Eg: C Cost, ord 279/1990; C Cost, ord 356/1990Cd3t, ord 62/1990; C Cost, sent 559/1990,
<www.cortecostituzionale.it>

“8 On the topic, see for instance :JBELI AND F DONATI, ‘La creazione giudiziale del diritto nelle
decisioni dei giudici costituzionali’ in La circane dei modelli e delle tecniche del giudizio di
costituzionalita in Europa : atti del XXI Convegramnuale : Roma, 27-28 ottobre 2006: 50°
anniversario della Corte Costituzionale della Régtich Italiana. Annuario 2006 (Napoli, Jovene
2010); FMoDUGNOQ, ‘Corte Costituzionale e potere legislativo’,BARILE and others (eds) Corte
costituzionale e sviluppo della forma di goverradi@na (Bologna, Il Mulino 1982); (ANBANDULLI,

Il giudizio sulle leggi. La cognizione della Co@®stituzionale e i suoi limiti (Milano, Giuffre 19%

50 ff; G ZAGREBELKY, ‘La Corte costituzionale e il legislatore’, BARILE AND OTHERS (eds) Corte
costituzionale e sviluppo della forma di goverradidtna (Bologna, Il Mulino 1982); GAGREBELSKY,

La giustizia costituzionale (Bologna, 2nd ed, Il IMa 1988) 150 ff and the debate recalled by U
ReEscIGNQ ‘Riflessioni sulle sentenze manipolative da uto la sulla dimensione della questione di
costituzionalita dall'altro, suggerite dalla serzem 131 del 1989’ (1989) | Giur Cost 654, 654 sub
nota 1. On the influence of these judgments onctirainal law, see for instance: BERTOLINO,
‘Dalla mera interpretazione alla “manipolazione™eativita e tecniche decisorie della Corte
Costituzionale tra diritto penale vigente e diritigente’, Studi in onore di Mario Romano | (Napoli
Jovene 2011) 55 ff

49 G ZAGREBELSKY, La giustizia costituzionale (n 48) 154

°0 G ZAGREBELSKY, Ibid 156

°! G ZAGREBELSKY, Ibid 186
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2.3.3 The principle of legality

The 1948 Constitution contains many provisions ibgarelevance for the criminal
law.>> Among them, Article 25, paragraph 2 acknowleddes legality principle,

reading as follows:

‘Nessuno puo essere punito se non in forza di aggd che sia entrata in

vigore prima del fatto commessd'.

The provision voids retroactive criminal statuteshe disadvantage of the accused
and imposes the statutory reserve. The rigid cheraaf the Italian Constitution
implies that the legislature is now bound to resplee void for retroactive criminal
statutes, not being able to derogate or repeal it.

Clearly, the letter of Article 25, paragraph 2deficient as for the remaining features
of legality: in contrast with Article 1 of the Crimal Code and Article 14 of the
Preliminary Dispositions to the Civil Code, it lackndications as to the kind of
statutory reserve, to the need for precision in tdveriminal offences, and to the
void for analogy. The laconic formulation of thenstitutional provision is probably
due to many concurring factors, such as the CamestitAssembly being a political
organ needing to work on compromisés.

In any case, the tendency displayed by the ealwit literature to interpret literally
the provision arises serious problems and cannoadoepted® The notion of a
democratic Constitution providing an inferior prctien to legality than the
protection granted by laws enacted under the Rasgjgne is a paradox in itself; but

the most relevant issue is another. If feature$ sag the void for analogy were

%2 Eg: Article 13, regulating restrictions of persbfiedom, Article 27, defining, among other
notions, the purpose of punishment, etdNUROLONE, ‘Norme Penali e Principi CostituzionalGiur
Costl (1956) 1254

%3 ‘No one may be punished except on the basis @iadiready in force before the offence was
committed’

* P CALAMANDREI, ‘Introduzione Storica sulla Costituente’ (n 31)XXVII-CXXX. On the
conservative attitude of the Constituent Assemlowards the principle of legality, see also F
PaLAZZO, ‘Le scelte penali della Costituente’, Studi inc&®ido di Giandomenico Pisapia (Milano,
Giuffre 2000) 340 ff

% For a literal interpretation of the provision, séePAGLIARO, ‘Legge penale’, Enciclopedia del
Diritto XXIII (1973) 1040-1052; MBOSCARELLI, Analogia ed interpretazione estensiva (n 27)®1;
EspPosITQ ‘L’Articolo 25 della Costituzione’ (n 24) 537-538

10
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protected only by primary sources of law, this vebwhply that only the judiciary is
bound to their respect. The legislature, on thdraoy, would be allowed to derogate
them, for instance by enacting criminal laws foratet in vague terms, or by
expressly allowing the use of analogy in the intetgtion and application of a
criminal provision>® The contemporary ltalian literature is almost tmaus in
denying this paradoxical result, and in assesdiaglegality as granted by the 1948
Constitution is composed not only by the statutmegerve and by the void for
retroactive criminal statutes, but also by the né®da clear definition in law of
criminal offences, which implies (or is linked tie void for analogy’

The early attempts made by the literature to prenaotvider meaning for Article 25
of the Constitution referred to the Criminal andiCCode provisions on legality as
part of the ‘material Constitution® Subsequently, the practice of interpreting the
Constitution in the light of previous sources ofilavas criticized® Thus, from the
mid-1960s onwards, Italian scholars have beennglgn historical, teleological and
contextual arguments to demonstrate that legalgyemerging from the 1948
Constitution implies all the features, or sub-piphes, that are not clearly expressed
by the letter of Article 25, paragraph 2: the abs®inature of the statutory reserve,
the need for precision in law of criminal statui@sd the void for analody.

The Constitutional Court shares this view but igegtolerant towards the loosening
of these guarantees, in accordance with its gesetatestraint in voiding provisions

of law ®*

M GaLLO, La legge penale (n 25) 29

" Eg: FBRICOLA, ‘Legalita e crisi’ (n 1) 184-185; £ADOPPIAND P VENEZIANI, Elementi di diritto
penale (n1 ) 64-82; GOCCOAND E AMBROSETT|, Manuale di diritto penale (n 1) 48; FEANDACA
AND E Muscqg, Diritto penale (n 1) 51-85; MANTOVANI, Diritto Penale (n 1) 39; G1ARINUCCI AND

E DoLCINI, Manuale di Diritto Penale (n 1) 36-37PkLAZzZz0O, Corso di diritto penale (n 1) 108-110

% A PAGLIARO, ‘Legge penale’ (n 55) 1041-1042. The notion ofatetial constitution’ has been
famously developed by MIORTATI, La Costituzione in senso materiale (Milano, Qi&ff940)

*9F BRICOLA, ‘Legalita e crisi: I'art. 25, 2° e 3° co., del@ostituzione rivisitato alla fine degli anni
‘70, QC (1980) 196, n 27; RUVOLONE, ‘Norme Penali e Principi Costituzionali’(n 52) 32 F
PALAZZO, Il principio di determinatezza nel diritto penéiRadova, CEDAM 1979) 28

0B PeTROCELLI, ‘Appunti sul principio di legalitd’ (n 3) 192-19Bimilarly, with reference to the
statutory reserve and to the void for analogyGM L0, La legge penale (n 25) 13-HBRICOLA, ‘La
discrezionalita nel diritto penale’, ID, Scritti diritto penale (SCANESTRARI and AL MELCHIONDA
eds, first published Milano 1965, Milano, Giuffréa) 767-770, 800-802

®1 As for the statutory reserve, the Court admits toatribution of secondary sources to the
description of the criminal offence if a primaryusoe identifies the characters, requirements, cinte
and limits of this contribution (C Cost, sent 16871, <www.cortecostituzionale.it>). As fax certa
the Court acknowledges a relative dimension topgheciple by admitting that the law does not
always provide a rigorous description of the criatinffence (C Cost, sent 79/1982; C Cost, ord

11
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2.4 Crisis

Fifty years after the enactment of the 1948 Camstib, the principle of legality is
facing a state of crisf&.

The adoption of rigid constitutions, together witfe integration of the national state
into wider legal orders, has weakened the ideahefsupremacy of the laf%.The
role of the judiciary has significantly increasadd the phenomenon is referred to as
an evolution from the ‘rule of law’ to the ‘rule pfdges’®*

In the Italian criminal law, the crisis is manifedtin various ways. The Criminal Code
has lost its centrality, and criminal prohibiticsu® scattered among ‘additional’ laws

that do not form an organic and coherent bSdyhe parliamentary law is frequently

169/1983; C Cost, ord 84/84; C Cost, sent 475/88,06t, sent 49/1980; C Cost, sent 31/1995, all on
<www.cortecostituzionale.it>) Accordingly, the Cobus very tolerant towards catch-all provisions
allowing the use of analogy (C Cost, sent 27/19B6Xost, sent 121/1963; C Cost, sent 44/1964; C
Cost, sent 133/1973; C Cost, sent 236/1975, on <wantecostituzionale.it>). A study of the Court’s
attitude towards the criminal law may be found inV@ssALLI, ‘Giurisprudenza costituzionale e
diritto penale. Una rassegna’, Pace (ed), Corte Costituzionale e Processo Costitutéoa 42)
1021

%2 The debate on the crisis of legality in the comerary Italian literature is vast. Among many
authors, see for instance: BERNARDI, B PASTORE AND A PUGIOTTO, Legalita penale e crisi del
diritto, oggi: un pecorso interdisciplinare (Milan@iuffré 2008); BRICOLA F, ‘Legalita e crisi’'(n 1)
179; G COoNTENTOQ,'L'insostenibile incertezza delle decisioni giuidie’ (1998) Ind Pen 947; F
GIUNTA, ‘Il giudice e la legge penale. Valore e crisi ldelegalita,oggi’, Studi in Ricordo di
Giandomenico Pisapia (Milano, Giuffré 2000) 63 FfGIUNTA, ‘La giustizia penale tra crisi della
legalita e supplenza giudiziaria’ (1999) St Jur RFIANDACA, ‘Concezioni e modelli di diritto
penale tra legislazione, prassi giudiziaria e dwitr(1991) | Quest Giust 34 ff; GIANDACA, ‘Crisi
della riserva di legge e disagio della democrazgpresentativa nell'eta del protagonismo
giurisdizionale’ (2011) Criminalia 79; GNSOLERA Democrazia, ragione e prevaricazione: dalle
vicende del falso in bilancio ad un nuovo ripartstiuzionale nella attribuzione dei poteri? (Midan
Giuffré 1995) 73; dMocclia, La perenne emergenza. Tendenze autoritarie stehsa penale (Napoli,
2nd ed, ESI 1997); PaLAZZO, ‘Legalita e determinatezza della legge penalificato linguistico,
interpretazione e conoscibilita della regula iyri8' VASSALLI (ed), Diritto penale e giurisprudenza
costituzionale (Napoli, ESI 2006) 49;RbMEO, ‘La nomofilachia, ovvero I'evanescente certezeh d
diritto’ (1997) Cass Pen 1989;3&uBBl, ‘Il diritto penale incerto e inefficace’ (2001)\Rt Dir Proc
Pen 1193; $ANAGIA, ‘Del metodo e della crisi del diritto penale’(I9Riv It Dir Proc Pen 1124; U
SCARPELLI, Il positivismo giuridico rivisitato, in Riv. Fil1989; A1 STiLE (ed), Le discrasie tra
dottrina e giurisprudenza in diritto penale (Napd891)

%3 References to the German, French and Italiaratitee dealing with the topic can be found in G
INSOLERA Democrazia, ragione e prevaricazione: dalle \deedel falso in bilancio ad un nuovo
riparto costituzionale nella attribuzione dei pi@é¢Milano, Giuffre 1995) 73 sub nota 1

® G HIrscH, ‘Verso uno Stato dei giudici? A proposito del pafto tra giudice e legislatore
nell'attuale momento storico’ (2007) Criminalia 100n the expansion of the judiciary in
contemporary democracies, see alsdGUARNIERI AND P PeEDERzOLI, ‘L'espansione del potere
giudiziario nelle democrazie contemporanee’ (19Rig)It Sc Pol 269

® M D’ amico, ‘Qualita della legislazione, diritto penale engipi costituzionali’ (1996) Riv Dir Cost
3,9

12
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replaced by secondary sources and by acts enagteitheb Governmerf® The
enactment of laws is frequently motivated by th# twiconvey political messagés,
the criminal law being conceived as a ‘symbolictmment?® The political system
has lost its credibility, and it is perceived aarsely representative of the interests of
people®® The overall quality of the legislative techniqusdow,”® and the judiciary
iIs somehow forced to compensate for all the inadxliof the legislature through
corrective interpretation of the criminal ldW.However, the chaotic state of the
criminal law and the absence of a system bindingtsao their previous decisions
has led to incoherent and conflicting interpretagiof the law’? Notwithstanding the
presence of the Court of Cassation, whose fundfmuld be that of favouring the
homogeneous and correct application of the law|tdd&an criminal law as applied
by courts is extremely chaotic and unpredictabi€onflicting interpretations affect
any area of the criminal law, developing betweeurtsoof different and same levels.
Even the United Sections of the Court of Cassationcharge of directing the
interpretation of the other Sections of the Commbduce conflicting interpretation of
the same law over short periods of tiffie.

In such a context, the guarantees enshrined ircl&r25, paragraph 2, of the
Constitution are defined ade factonullified.” The activism of the judiciary calls

into question the traditional meaning of legality.

% See the debate recalled bytNamico, ‘Qualita della legislazione’ (n 65) 4-5

7 Some authors talk about a ‘politically activistina of the criminal law’: GFIANDACA, ‘La legalita
penale negli equilibri del sistema politico-costitinale’ (2000) Foro It 137, 143

8 SMoccia, La perenne emergenza (n 62)BSNINI, ‘Quali spazi per una funzione simbolica del
diritto penale’ (2003) Ind Pen 491

% The phenomenon was already pointed out byARGBLLONA, ‘Brevi note sulla crisi della legge’
(1969) 1 Responsabilita e dialogo 98. Recentlyriical analysis of how the political situation
influences the crisis of legality in the Italianssyms, see: GrIANDACA, ‘Legalita penale e
democrazia’ (2007) Quad Fior, 1247

"M D’ amIcO, ‘Qualita della legislazione’ (n 65) 6

M D’amico, ‘Il principio di determinatezza in materia penale teoria e giurisprudenza
costituzionale’ (1998) Giur Cost 315, 335

2 See, for instance, the problems raised by newno#feof stalking: A MAUGER|, Lo stalking tra
necessita politico criminale e promozione mediafi€arino, Giappichelli 2010); Eo MONTE, ‘Il
commiato dalla legalita: dall'anarchia legislatival ‘piroettismo’ giurisprudenziale’ (2013)
<www.dirittopenalecontemporaneo.it >, accessed @éeimber 2013

3 See the study made on the topic bE#0OSITOAND G ROMEO, | mutamenti nella giurisprudenza
penale della Corte di Cassazione (Padova, CEDAMGYLION the topic, see also the considerations
concerning the criminal proceeding byGBNTENTO, L'insostenibile incertezza’ (n 62) 947

4 On the topic,see: AADopp Il valore del precedente nel diritto penale (fioriGiappichelli 1999)
73-80; AESPOSITOAND G ROMEO, | mutamenti (n 73)

> M D’ amico, ‘Qualita della legislazione’ (n 65), 7
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Notwithstanding the acknowledgment of this statecidis, a relevant part of the
literature still believes in retrieving the traditial guarantees implied by the principle
of legality/” and hotly criticizes any attempt to weaken tHémdthers call for a
reconsideration of the principle, especially in light of the influence deriving from
the European levéP,

In any case, there is a huge distance betweerh#dwretical elaborations made on

legality by the literature and the concrete ‘liéé’this principle in court&’

3. The need for precision in law of criminal offesdex certg in the Italian legal

system

As previously recalled, the ltalian literature umaously includedex certaamong
the features of the legality principle, even thougferring to it under different

names?

® G FIANDACA, ‘Considerazioni introduttive’ in GIANDACA (ed), Sistema penale in transizione e
ruolo del diritto giurisprudenziale (Padova, CEDAM97) 17

"M DonI, Il volto attuale dellillecito penale. La demogia penale tra differenziazione e
sussidiarieta (Milano, Giuffré 2004); WALENTINI, Diritto penale intertemporale: logiche contindinta
ed ermeneutica europea (Milano, Giuffré 2012)

8 RKOERING-JOULIN, ‘Pour un retour & une interprétation stricte dagipe de la légalité criminelle
(a propos de l'article 7, 1 della CEDH)’ in Libemicorum M.A. Eissen (Bruxelles, Bruylant, 1995)
247, 251; SHUERTA TocILDO, ‘The Weakened Concept of the European PrincigleCaminal
Legality’, J GARCIA ROCA AND P SANTOLAYA (eds), Europe of Rights: a Compendium of the
European Convention of Human Rights (Leiden-Boskii 2) 315, 319

S RIONDATO, ‘Retroattivita del mutamento giurisprudenzialeawsfrevole, tra legalita e
ragionevolezza’, U/INCENTI (ed), Diritto e clinica - Per l'analisi della dsicne del caso (Padova,
CEDAM 2000) 239, 255

8 On the topic, see eg: BANDACA, ‘Il sistema penale tra utopia e disincanto’ anBLGRA, ‘Valori
costituzionali, “diritto penale dei professori” @ifitto penale dei giudici”’, SCANESTRARI (ed) Il
diritto penale alla svolta di fine millennio (TodnGiappichelli 1998) 50 and 325

81 See supra, text to n 1. As for the terminologgtéiminatezza’ and ‘tassativitd’ are often used as
interchangeable terms: egBRICOLA, ‘Legalita e crisi’ (n 1) passim . Sometimes, atidction is
drawn between ‘determinatezza’, as the need forrexige drafting of criminal offences, and
‘tassativita’, as the void for analogy:FaLAZZzO, Il principio di determinatezza (n 59) 3. Someone
holds that the two features are so strictly related it is better to link them also in the terniogy,

by referring to ‘determinatezza/tassativita’: MocciA, La promessa non mantenuta: ruolo e
prospettive del principio di determinatezza/tas#ati nel sistema penale italiano (Napoli, ESI
2001)13. Other authors use the term ‘precisionédiicate the need for a precise drafting of crighin
offences by the legislature, whereas ‘determinaeiz held to refer to the need for criminal
provisions to be related to facts that can be dgtysroved in the criminal proceeding, and
‘tassativita’ to the void for analogy: BMARINUCCI AND E DOLCINI, Manuale di diritto penale (n 1) 37
ff
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This position took a certain time to be assessatlt the mid-1960s, the need for
precision in law of criminal offences was paid aéhno attention by the literatutg,
and the Constitutional Court acceptes certaas a constitutional parameter only in
the 198083

The following pages retrace the evolutioneX certain the literature and in the case
law of the Constitutional Court, from its first mgnition to modern times.

3.1 The early steps td@x certain the Italian constitutional system

Before the mid-1960s, a few scholars dealt @athcerta,and some of them rejected
the view that this principle had acquired consiial statu$* The opinions in
favour of the constitutionalisation underestimatscactual relevance, declaring that
vague criminal provisions are a problem that ‘ft&@ own nature’ can never be
brought to the attention of the Constitutional @&tinin the early 1960s, ordinary
judges started to challenge this view, bringing ueagriminal provisions to the
attention of the newly formed Constitutional Coamnd claiming that they should be
void.

The reception of these claims by the Constitutid@@alirt was initially very cold. The
Court focused on the linguistic meaning of the Bimns® Its approach was marked
by unwillingness to analyse the quality of the I&vand by simplified reasonings,
grounded on the pragmatic consideration that tiae daes not always provide a
rigorous description of the criminal offen®On this basis, the Constitutional Court
declared the ‘physiological nature’ of catch-albyisions grounded on the use of

analogy,® of notions referring to social or moral standardsf ordinary language

8 EBRICOLA, ‘La discrezionalita nel diritto penale’(n 60) 7@319bis

8 GVassALLI, ‘Giurisprudenza costituzionale e diritto pendle61) 1044

8 M BoscARELLI, Analogia ed interpretazione estensiva (n 27)ESRosITqQ ‘L’Articolo 25 della
Costituzione’ (n 24) 539

% P NuvoLONE, ‘Norme Penali e Principi Costituzionali’ (n 52239. Similarly GVASSALLI,
‘Nullum Crimen Sine Lege’ (n 5) 495

8 FPALAZZ0, ‘Legalita e determinatezza della legge penalé&In64

8 M D’ amIcO, ‘Qualita della legislazione’ (n 65) 33

8 C Cost, sent 27/1961, <www.cortecostituzionale.it>

8 C Cost, sent 27/1961; C Cost, sent 121/1963; @, Gest 44/1964; C Cost, sent 133/1973; C Cost,
sent 236 del 1975, <www.cortecostituzionale.it>
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expressions and of notions whose meaning can becdddby other fields of the
human knowledgé' In these early judgments, the Constitutional Cdligtnot even
refer tolex certg analysing the claims by generic reference to ghaciple of
legality in criminal law??

By the mid-1960s, an increasing interest lax certaarose in the literatur®. The
turning point for the acceptance of its constitméibnature was the publication of
Bricola’s ‘La discrezionalita nel diritto penaléh 1965%* In opposition to the past
habit of reading the Constitution in the light afnpary sources, Bricola supported
the exigency of interpreting the constitutional\pstmons as a whole, in order to give
them their maximum extensidn.This method allowed him to demonstrate teat
certahas an explicit constitutional basis, derived frafoint interpretation of Article
25, paragraph 2, with Articles 3, 13, 24 paragrapand 112 of the Constitutich.

His reasoning on the topic developed as follows.

Article 3 of the Constitution protects the rightequality, which would be violated if
the citizens were not treated equally under thaioal law because of its vagueness.
Article 13 of the Constitution establishes the n&mdprecision in law of preventive
measures, and it would be a non-sense to reqghieeti guarantees for penalties than
for preventive measures. Article 24, paragraph rdfgets the procedural right to
defence, which would be violated if the accusedndilknow exactly the grounds for
his/her prosecution. Article 112 of the Constitatlmans any discretion by part of the
public prosecution in the choice of which crimiredfences to prosecute, and this
provision would be easily violated if the laws werat specific in the definition of

what an offence is”’

% C Cost, sent 191/1970; C Cost, sent 42/1972, <wantecostituzionale.it>

%1 C Cost, sent 125/1971; C Cost, sent 188/175, <wantecostituzionale.it>

%2.C Cost, sent 120/1963; C Cost, sent 191/1970; &€ &mt 20/1974; C Cost, sent 188/1975; C Cost
sent 49/1980, <www.cortecostituzionale.it>

% See the contributions by BRICOLA, ‘La discrezionalita nel diritto penale’ (n 60B;PETROCELL,
‘Appunti sul Principio di Legalita’ (n 3); ®ASSALLI, ‘Nullum Crimen’ (n 5)

% EBRICOLA, ‘La discrezionalita nel diritto penale’ (n 60)

% FBRICOLA, ‘Legalita e crisi’ (n 1179

% EBRICOLA, ‘La discrezionalita nel diritto penale’ (n 60)®802; FBRICOLA, ‘Teoriagenerale del
reato’ (1973)Nov.mo Dig It 38 ff; FBRICOLA, ‘Legalita e crisi’ (n 60209-210

9" EBRICOLA, ‘La discrezionalita nel diritto penale’ (n 60)
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In a subsequent work, Bricola underlined also thie tconnectindex certato Article

27 of the Constitutior® According to an interpretation elaborated by tierature
(and subsequently endorsed by the Constitutionalrtyothis Article requires
criminal liability to be grounded on acts or omis®s performed with mens rea, thus
prohibiting strict liability in criminal law® Obviously, mens rea presupposes the
possibility of knowing the law: therefore, crimir@dohibitions must be precisely and
unambiguously frametf°

Bricola’s persuasive theorizations d¢ex certa were followed by an increasing
favour, displayed by the literature, for the comsibnal nature of this principlé®*
During the 1970s, the attention paid by the literatfor lex certaled to the first
treatise entirely dedicated to this principlé.The Constitutional Court, on the
opposite, persisted in its refusal to explicitlykaowledge lex certa as an

autonomous feature of legality?

3.2 The acceptance l&fx certaby the Constitutional Court

During the 1980s, the approach of the ConstituticDaurt towardslex certa
radically evolved. On the one side, the Court esglseacknowledgetex certaas a
feature of the legality principle, starting to dee vague criminal laws
unconstitutional and void; on the other side, tloei€started to focus more and more
on the interpretation of the law to assess its aiibjlity with the need for

precision:**

% EBRICOLA, ‘Teoria generale del reato’ (n 96) 54-55

% D PuLITANO’, ‘Ignoranza (dir pen)’ (1970) XX Enciclopedia d®liritto 36. This position was
famously endorsed by the Constitutional Court, itigment n 364 of 1988 (see infra, text to n 114)
10 EBRICOLA, ‘Teoria generale del reato’(n 96) 54-55

191 Eg: MSINISCALCO, Giustizia penale e Costituzione (Torino, ERI 1968 SPASAR|, ‘Appunti sulla
discrezionalita del giudice penale’ (1976) Riv it Broc Pen 50

192 E paLazz0, Il principio di determinatezza (n 59)

193 C Cost, sent no 191/1970; C Cost, sent no 188/1@Tost, sent no 71/1978,
<www.cortecostituzionale.it>

194 On this evolution during the 1980s, sed1S8ccia, La promessa non mantenuta (n 81) 65; F
PALAZZO, ‘Legalita e determinatezza’ (n 62) 65 ff
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In 1981, the Court released its first judgment raica criminal offence for its lack
of compliance witHex certa'® The criminal provision under review was Article360
of the Criminal Code, incriminating ‘[c]hiunque smpone una persona al proprio
potere, in modo da ridurla in totale stato di saimee’'°® According to thea quo
judge, the provision violated Article 25, paragr&plof the Constitution, by allowing
courts total discretion in the choice of the partareneeded to assess the ‘state of
total subjection’. As the reasoning of the Courtndestrated, the problem with
Article 603 C.P. was mainly the inability of theotal subjection’ requirement to
reflect reality. Thuslex certawas taken into consideration not as a parameter
Imposing precision, but as a principle requiring thgislature to forbid behaviors
that can actually be observed in nattffeHowever, the judgment was also the first
occasion in which the Constitutional Court exprg$sbk a stance olex certaas an
autonomous principle of the criminal law, deriviiigfrom the absolute statutory
reserve enshrined in Article 25, paragraph 2, efGonstitution.

The Court declared that the rationale of the stayuteserve is the need to avoid the
arbitrary application of measures restricting peesdreedom. In order to fulfill this
aim, criminal laws must be framed in a precisearcland intelligible way, not
leaving space for discretion. The Court observed thear and univocal parameters
for assessing the ‘state of total subjection’ haalem been developed by the
literature, nor by courts: this proved the impotisybof giving an univocal meaning
to the ‘state of total subjection’. The Court cam#d that Article 603 of the
Criminal Code had been applied analogically by towo far and voided the
provision by declaring the following:

‘L'art. 603 del c.p., in quanto contrasta con iinpipio di tassativita della

fattispecie contenuto nella riserva assoluta digéegn materia penale,

195C Cost, sent no 96/1981, <www.cortecostituziofizleThe Court had already voided a provision
for its lack of compliance wittex certa,but the judgment had involved preventive measundsnat
the definition of the criminal offence: C Cost, san 177/1980, <www.cortecostituzionale.it>

1% whoever dominates another person, so to putrharstate of total subjection’

197 gee also C Cost, sent no 370/1996, <www.cortdoaginale.it>
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consacrato nell'art. 25 della Costituzione, devertapéo ritenersi

costituzionalmente illegittimo*®®

With this judgment, the Constitutional Court exfilicacknowledgedex certaas an
autonomous principle of the criminal law, while gnaling itsratio on the need to
avoid arbitrary applications of measures restricpersonal freedom. The judgment
relied consistently on the practice of ordinary it®uo assess the violation e
certa thus demonstrating the growing interest of thensfitutional Court in the
interpretation of the law.

In 1989, the Court released its first judgment gaed on a mature elaborationlex
certaand dealing solely with the need for a precisendedn in law of the criminal
offence!® The provision under review criminalized ‘relevantisrepresentations in
the income declaration for tax purposes, withowdcg#ging the amount making a
misrepresentation relevant. The Constitutional Cmejected the vagueness claim on
the basis of a well-developed and acute reasomickpyowledging the relevant role

played by interpretation. The Court stated theofeihg:

‘[L]a determinatezza [€] una qualita delle norme dei suoi elementi
essenziali) come risultano dagli enunciati legrgiatiall'interpretazione dei

medesimi e dal loro precisarsi (0 confondersipatrso I'applicazione'°

Then, the Court assessed that the evaluation ofdh®liance witHex certamust
always consider the ambiguous or vague provisioitsiltontext, thus promoting a
return to the origins dex certaas a quality referring to a coherent body of I&vs.

Lastly, the Court clarified its view by stating tfadlowing:

198 «Considering that Article 603 of the Criminal Couielates the principle of the need for precision
in law of criminal offences, which is included imetabsolute statutory nature, enshrined in Ar@&e
of the Constitution, it must be held as constitodity void.’

199 C Cost, sent 247/1989. For a commentary of théside; see: FPALAZZO, ‘Elementi quantitativi
indeterminati e loro ruolo nella struttura dellétipecie (a proposito della frode fiscale)’ (1988y

It Dir Proc Pen 1194

110 [PJrecision is a quality of the law (...) resultinfjom the statutory provisions, from their
interpretation, and from their application’

1M D’amico, ‘Qualita della legislazione’ (n 65) 15 and 44
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‘[ principio di determinatezza é violato non tarallorché e lasciato ampio
margine alla discrezionalita dell'interprete (...)nbequando il legislatore,
consapevolmente o meno, s'astiene dall'operaszélta” relativa a tutto od a
gran parte del tipo di disvalore d'un illecito, ettendo tale scelta al giudice,

che diviene, in tal modo, libero di "scegliere"rsfigati tipici.’**

In the judgment, the Court made also a subtle raistin between the need for
precision of ‘essential elements’ of the offenaed éhe need for precision of ‘non-
essential’ elements. The Court held that, in thet tase, precision aims at granting
the exercise of free will; whereas, in the secoaseg precision aims at granting an
equal treatment before the laW.

The notion oflex certaas a prerequisite for the exercise of free willswally
developed by the Constitutional Court in 1998 hie tamous judgment assessing the
partial unconstitutionality of Article 5 of the @minal Code'** The judgment
represented a true revolution in the constitutisasibn of the Italian criminal law,
primarily because it defined the extent of the abipty principle, protected under
Article 27 of the Constitutioh:> In addition, it had a crucial relevance for the
understanding oliex certg demonstrating the close connection between kygatid
culpability.

The problem brought to the attention of the Couasvthat of criminal behaviors
committed by mistake of law, or in a state of igmuare of the criminal law.
Coherently with its totalitarian origins, Articled@ the Rocco Code declares that the
ignorance of the law never exempts the wrongdoam fhis/her criminal liability

(ignorantia legis non excusathe rule being applicable also to the mistakkaf '

112 \ith this assertion, the Court clarified thex certais violated when the legislature leaves mostly
or entirely undefined the meaning of an essent&hent of the offence, thus allowing the judge to
freely evaluate the criminal significance of camthehaviors

3¢ Cost, sent 247/1988www.cortecostituzionale.it>

e Cost, sent 364/1988www.cortecostituzionale.it>

115 Among the many commentaries on the decision, eBa8DACA, ‘Principio di colpevolezza ed
ignoranza scusabile della legge penale: primargettella sentenza’ Foro It | (1988) 1386; T
PAaDOVANI, ‘L'ignoranza inevitabile sulla legge penale ed&claratoria di incostituzionalita parziale
dell'art. 5 c.p.’ Legisl Pen (1988) 449; 3ToRTON|, ‘L'introduzione nel sistema penale dell'errore
scusabile di diritto: significato e prospettiveVRt Dir Proc Pen (1988) 1313

118 Codice Penale, Art 5
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Thus, the matter was regulated without making dndison between guilty and
guiltless mistake or ignorance.

Two a quojudges had alleged the unconstitutionality of sachaxim. Among other
constitutional provisions, they relied on Articl&, 2aragraph 1, of the Constitutjon
statingthat the ‘[c]riminal liability is personal’. In itbasic meaning, the provision
voids criminal liability grounded on the behaviof @another person. Tha quo
judges supported a wider interpretation, accordiinghich the provision bans strict
liability in criminal law!!’ Thus, they alleged that Article 5 of the Crimii@bde
was unconstitutional, insofar as it did not allowongdoers to invoke a state of
‘unavoidable’ ignorance of the law to their defense

The Constitutional Court supported this view, netyion a contextual interpretation
of the constitutional provision. The Court undeglinthat paragraph 3 of Article 27
Const requires the punishment to aim at the reeitucaf the person convicted, and
it wisely stated the following:

‘Non avrebbe senso la "rieducazione” di chi, noseado almeno "in colpa”

(rispetto al fatto) non ha, certo, "bisogno” dierss'rieducato"*®

Therefore, the Court concluded that Article 27 lnd ttalian Constitution expresses
the culpability principle, thus requiring all estahelements of the offence to be
covered by mens rea. A clear line was then drawivden culpability and legality.
According to the reasoning made by the Court, littaé¢ essential elements of the
offence must be covered by mens rea, the citizeo Ise put in the conditions to
know the law. Whether the wrongdoer actually toakecof knowing the law might
be neglected by the legal system: however, the stahnot require its citizens to
abide by the law, without giving them at least thgportunity of freely decide
whether to disregard or abide it. This free dedsmresupposes, among other
conditions, clear and unambiguous criminal laws.

Thus, the Court clarified the following:

1 Text to n 99
118 There is no meaning in the reeducation of a pessho, not being at least negligent towards its
conduct, does not need to be reeducated’
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‘Nelle prescrizioni tassative del codice il soggedeve poter trovare, in ogni
momento, cosa gli &€ lecito e cosa gli e vietato: aedjuesto fine sono
necessarie leggi precise, chiare, contenenti rgdbdi direttive di

comportamento*'®

On this basis, the Court acknowledged the strildtiosn between culpability and

legality, and it stated as follows:

‘| principi di tassativitd e d'irretroattivitd dellnorme penali incriminatrici
(...) evidenziano che il legislatore costituzionaleende garantire i cittadini,
attraverso la "possibilitda" di conoscenza dellesstenorme, la sicurezza

giuridica delle consentite, libere scelte d'azidh’

The judgment ended with the recognition that Aetiél of the Criminal Code was
void, insofar as it did not allow for exceptionatcomstances to overcome the
maximignorantia legis non excusat.

Even if its core was not the need for precisionlaw of criminal offence, the

decision represented a relevant evolution in thatipo of the Constitutional Court
towardslex certa it promoted the notion that legal certainty it aoc/alueper se but

a value instrumental to the foreseeability of the}**

From that moment on, the
Constitutional Court has reiterated more than aixeview that the criminal law
must put its subjects in the conditions to undeustthe difference between lawful
and unlawful conducts, and that in order to dotsgrovision must be formulated
with a certain degree of precisidff. At the same time, the Court has never
abandoned its early position, according to whiek certaserves the purpose of

granting the separation of powers, thus avoidingsab and discriminations by the

119 9n every moment, the individual should be ablederive from the precise provisions of the
Criminal Code what is lawful and what is not; fhiist purpose, the law must be precise, clear and
must express identifiable guidelines for the indibal’s behavior’

120 “The principles of precision and non-retroactivigf the criminal law (...) highlight the
constitutional exigency of providing the citizenghwcertainty about the lawful and free display of
their will, through the possibility of knowing thaw’

121 | PEGORARQ Linguaggio e certezza della legge nella giuridpnza della Corte Costituzionale
(Milano, Giuffré 1988) 44

122 C Cost, sent 282/1990; C Cost, sent 185/1992, <wuantecostituzionale.it>
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judiciary*®® Thus, the position of the Constitutional Courttba aim oflex certais
assessed as follows:

‘L'inclusione nella formula descrittiva dellilldoi penale di espressioni
sommarie, di vocaboli polisensi, ovvero (...) di cdale generali o concetti
"elastici”, non comporta umwvulnus del parametro costituzionale evocato,
quando la descrizione complessiva del fatto ingrato consenta comunque
al giudice — avuto riguardo alle finalita perseguitall'incriminazione ed al
pil ampio contesto ordinamentale in cui essa docal— di stabilire il
significato di tale elemento, mediante un'operazianterpretativa non
esorbitante dall'ordinario compito a Ilui affidatguando cioe quella
descrizione consenta di esprimere un giudizio dirigmondenza della
fattispecie concreta alla fattispecie astratta,restr da un fondamento
ermeneutico controllabile; e, correlativamente npedta al destinatario della
norma di avere una percezione sufficientementerahéal immediata del

relativo valore precettivo***

Thus, according to the Court, the cordexf certais the ability of the law to restrict
the judicial role into the boundaries of an ordinarterpretation, while laying the
grounds for a clear understanding of the law. TlWe perspectives are clearly
related: in one occasion, the Court clarified tivben judges are free to evaluate the
criminal nature of certain behaviors, the resuft$hcs evaluation are unforeseeable
to the individual*®

123 C Cost, sent 34/1995; C Cost, sent 327/2008; &€,Gent 21/2009, <www.cortecostituzionale.it>
124 The inclusion of concise expressions, polysemweosds, general clauses or “elastic” notions in
the description of the criminal offence constitutesviolation of the constitutional parameter when
the overall description of the criminal conducbals the judge — having regard to the aim pursued by
the provision and to the wider context in which firevision is set — to declare the meaning through
an interpretation that does not go beyond the dimftthe ordinary: thus, when the description alow
[the judge] to release a judgment grounded on #iatdle basis, and at the same time allows the
subject to have a sufficiently clear and immedjageception of its legal significance’. C Cost, sent
5/2004; C Cost, sent 327/2008. Similarly: C Costnts34/1995, C Cost, sent 122/1993,
<www.cortecostituzionale.it>

125 C Cost, sent 447/1998, <www.cortecostituzionate. it
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3.3 The central role of interpretation and the iseflex certa

From the 1980s onwards, the full recognition of ¢bastitutional nature déx certa
went together with the new interest paid by the itutional Court and by the
literature for interpretation as a source of priecisStudies concerning interpretation
(a topic usually neglected by Italian criminal lasholars)?® are now flourishing
among the ltalian literatur®’ The Constitutional Court, on its part, holés certa
as a result granted by statutory provisions and thgir interpretation and
application:?®

Especially in the past, the Constitutional Coudufged on the abstract interpretative
process, acknowledging the constitutionality ofiraprecise or vague provision if its
meaning could be construed through the ‘ordinaryéthmds of interpretation
(mainly, the teleological and/or the contextual moel)?° Nowadays, the Court has
ceased to focus on the abstract interpretativegggdaking into consideration the
concrete interpretation of criminal la®¥. Two kinds of constitutional judgments
can be identified: those taking into consideratiom interpretation itself as a source
of precision, and those taking into consideratios winiform application of a certain
interpretation as a source of precision.

Judgments of the first kind are those in which @wairt rejects the vagueness claim
because an interpretation giving precision to #we éxists, irrespective of the fact

that this interpretation was the one concretelyliagfby courts*** The interpretation

126 With a few remarkable exceptions: see, e@®CARELLI, Analogia ed interpretazione estensiva
(n27)

127 G CoNTENTO, ‘Clausole generali e regole di interpretazioiori e principi della codificazione
penale : le esperienze italiana, spagnola e franaenfronto : atti del Convegno organizzato dalla
Facolta di Giurisprudenza e dal Dipartimento ditiircomparato e penale dell'Universita di Firenze
19-20 novembre 1993 (Padova, CEDAM 1995) 109;AmvINE O, L'interpretazione del diritto
penale, tra creativita e vincolo della legge (Mdatiuffré 2006); APALAZZO (ed) L'interpretazione
della legge alle soglie del XXI secolo (Napoli, 20@99; APAGLIARO, ‘Testo e interpretazione nel
diritto penale’ (2000) Riv It Dir Proc Pen 2; BuLITANO', ‘Sull'interpretazione e gli interpreti della
legge penale’, Studi in onore di Giorgio Marinud@dililano, Giuffré 2006) 657; MRONCO,
‘Precomprensione ermeneutica del tipo legale eetlivili analogia’, EDOLCINI AND CE PALIERO
(eds) Studi in onore di Giorgio Marinucci (Milar@juffré 2006) 693

128 ¢ Cost, sent 247/1989, <www.cortecostituzionae. it

129 Text to nn 88-92

130 On this evolution, seePALAZZO, ‘Legalita e determinatezza’ (n 62) 69 ff

131 These are often called ‘rejections due to an figeaht interpretative effort’, see: C Cost, ord
360/1997; C Cost, sent 69/1999; C Cost, ord 39/20@ Cost, sent 295/2002,
<www.cortecostituzionale.it>. Examples of a constitnal interpretation concretely applied by courts
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may be suggested by the same Constitutional Cespecially on the basis of
theological considerationd®? In this case, the judgment is usually a ‘sentenza
interpretativa di rigetto’, lacking aerga omneinding force'*® Therefore, ordinary
courts may not conform to the correct interpretataf the provision, and the
Constitutional Court may uphold a previously regectvagueness claim on this
basis>*

Turning to judgments of the second kind, the Cdwa$ been rejecting vagueness
claims because of the presence of a steady juditipretation of the provision®>
especially if developed by the Court of Cassati8tOn the other hand, the presence
of ‘conflicting interpretations’ of a criminal offeee has occasionally been part of the
justification for its void"*’ These judgments are motivated by the argumenief t
‘living law’, which is to say, the existence of ady of meanings acknowledged by
the community of interpreters as the most ‘authdrie’.*®* When a consensus is
reached on the meaning of a certain provision, tfogbncerning the prohibited
conduct disappear: thus, the Constitutional Cowtlates the vagueness claim
irrelevant™®

Clearly, all judgments considering the concreteenmtetation of a provision as a
source of precision imply a shift frolex certaas a quality of the ‘law in the books’
to lex certaas a quality of the ‘law in action’. Following tltevelopments of the

constitutional case law, studies dealing Wk certanow focus on the gap between

can be found in C Cost, ord 360/1997; C Cost, 6M1999. A case in which the constitutional
interpretation was disregarded by the practice @oSt, sent 295/2002, <www.cortecostituzionale.it>
32 C cost, sent 71 /1978 ; C Cost, ord 11/1989; €1Gent 69/1999; C Cost, sent 247/1989; C Cost,
sent 312/1996; C Cost, sent 293/2000; C Cost,=HR000; C Cost, sent 519 del 2000; C Cost, ord
39/2001, <www.cortecostituzionale.it>

133 G ZAGREBELSKY, La giustizia costituzionale (n 48) 186-190

134 This is what happened with the ‘relevant’ misrereations in the income declaration for tax
purposes, first considered constitutional (C Cestt 247/1989) and subsequently voided (C Cost,
sent 35/1991)

%% C Cost, ord 983/1988; C Cost, sent 31/1995; C ,Camstit 247/1997; C Cost sent 327/2008,
<www.cortecostituzionale.it>

136 C Cost, ord 11/1989, <www.cortecostituzionale.it>

137C Cost, sent 96/1981; C Cost, sent 35/1991, <wentecostituzionale.it>

138 R BIN, ‘La Corte Costituzionale tra potere e retoricpursti per la costruzione di un modello
ermeneutico dei rapporti tra corte e giudici di ieer AA Vv, La Corte Costituzionale e gli altri
Poteri dello Stato (Torino, Giappichelli 1993) 8,0n the living law doctrine, see: ANZON, ‘La
Costituzione e il diritto vivente’ (1984)Giur Cost 300; TASCARELLI, ‘Giurisprudenza costituzionale

e teoria dellinterpretazione giuridica’ (1957) RDir Proc 351; APUGIOTTO, Sindacato di
costituzionalita e diritto vivente (Milano, GiuffrE994)

139C Cost, ord 11/1989, <www.cortecostituzionale.it>
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lex certa‘in the books’ and lex certa ‘in actiofi’® and incorporate the position of the
Constitutional Court** The constitutional case law is often criticized, primis
because of its excessive self-restraffitin addition, the excessive focus on the
concrete interpretation of laws is sometimes aato$®bliterating the ‘separation of

powers’ rationale ofex certg ***

thus leading to potential violations of the prpiei
according to which judges are subjected only to wréten law (Article 101,
paragraph 2, Constitutioh}*

The use of the living law doctrine is especiallgapiproved, first of all because it
carries the risks that all new provisions shouldtviar the creation of a stable
interpretation before being declared constitutiomal unconstitutional by the
Court**® In addition, the living law allegedly favours thetion that a widespread
and well-assessed interpretation compensates fimedeies of a vague provision:
thus, it might turn the problem of precision inquantitative’ issue, involving the
number of decisions conforming to the same intéapicn’*® The main criticism,
however, is the lack of consistency displayed by @onstitutional Court on this
topic, which is, indeed, significantly affectingetltoncrete functioning of the living
law doctrine.The Court keeps on using the early argument ofit#l precision in
some judgments’ while others are entirely grounded on the doctohéhe living

140 A CcapoPP], ‘Riflessioni sul valore del precedente nel dirittenale italiano’, @occo (a cura di),
Interpretazione e precedente giudiziale nel dingemale (Padova, CEDAM 2005) 123, 137 ff; M
D’ amIco, ‘Il principio di determinatezza’ (n 71) 315; Bl aMIcO, ‘Qualita della legislazione’ (n 65)
3; FPaLAZZO, ‘Orientamenti dottrinali ed effettivita giurisptanziale del principio di determinatezza-
tassativita in materia penale’(1991) RIDPP 32PaAEAzzO, ‘Legalita e determinatezza della legge
penale: significato linguistico, interpretazioneanoscibilita della regula iuris’ in G AssALLI (ed),
Diritto penale e giurisprudenza costituzionale 2 49

14IM D’amico, ‘Il principio di determinatezza’ (n 71) 318, ‘Qualitd della legislazione, diritto
penale e principi costituzionali’ (2000) Riv Dir &a3; GLIccl, Ragionevolezza e significativita come
parametri di determinatezza della norma penaleaiMi] Giuffré 1989); FPALAZZO, ‘Orientamenti
dottrinali ed effettivita giurisprudenziale’ (n 14327; D, ‘Legalita e determinatezza della legge
penale’ (n 62) 49; PULITANO', ‘Sull'interpretazione e gli interpreti’ (n 12857

142 Eg: MD’amMICO, ‘Qualita della legislazione, diritto penale enuipi costituzionali’ (2000) Riv Dir
Cost 3; Mocclia, La promessa non mantenuta (n 81) 66

193 EpaLAZZO, ‘Legalita e determinatezza della legge penal&2n70

144 M D’amico, ‘Qualita della legislazione, diritto penale enmipi costituzionali’ (2000) Riv Dir
Cost 3, 49

5 This happened, for instance, in C Cost, ord 98819Underlying this risk: FPALAZZO,
‘Orientamenti dottrinali ed effettivita giurisprudzale’ (n 140) 352

91 this sense, PAaLAZZO, ‘Orientamenti dottrinali ed effettivita giurisptanziale’ (n 140) 350

47 Eg: C Cost, sent 34/1995; C Cost, sent 327/2008; Q®st, sent 21/2009,
<www.cortecostituzionale.it>
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law.**® In addition, the constitutionality of vague criralnprovisions has been
assessed on the basisarfe of the manynterpretations given by ordinary courts,
even when the interpretation was not the dominaet’ Furthermore, the Court
admits that the living law can contribute lex certa but seldom voids a provision
because the living law has produced the opposieztf® Thus, the Constitutional
Court often contradicts itself by rejecting claimgen though there are conflicting
interpretations of the same provisidns.

To conclude, the Italian literature is generallgagiproving of the constitutional case
law and, even if it shares the interest of the @Gtuti®nal Court for the concrete life
of lex certa its almost unanimous conclusion is that thedtakriminal law does not
comply with this principlé>? The topic is examined in details by the fourthptea
of the present research: for the purpose of theeptechapter, it is enough to
anticipate thatex certais defined by the contemporary Italian literatasea ‘non-
honoured promise”>?

4. Conclusion. Considerations on the current undedsng oflex certain the Italian

legal system

The following considerations are grounded on thevakanalysis, and they willingly
focus on the position adopted by the Constitutid@balirt onlex certa for two main
reasons.

First of all, the constitutionalisation dex certa has clearly been the factor
determining the acceptance of its essential natheeltalian literature has started to
be truly concerned with this principle only duritige 1960s, in connection with the

first vagueness claims raised dyjuojudges to the Constitutional Court. Indeksk

8 Eg: C Cost, ord 938/1988; C Cost, ord 81/1989;dBtCsent 247/1997; C Cost, sent 295/2002,
<www.cortecostituzionale.it>

199 See eg: C Cost, sent 11/1989 and the commentaiyl BaPA, la questione di costituzionalita
relativa alle armi giocattolo: il “diritto viventefra riserva di legge e determinatezza della fattige’
(1989) I Giur Cost 29

130 SRIONDATO, ‘Retroattivita del mutamento giurisprudenzialer@) 247

151 C Cost, sent 472/1989; C Cost, ord 507/1989, <veertecostituzionale.it>

152 0n the topic: MD’Amico, ‘Il principio di determinatezza’ (n 71) 315; IGccl, Ragionevolezza e
significativita (n 141)F PALAZZO, ‘Legalita e determinatezza della legge penal&2n49

133 3Moccia, La promessa non mantenuta (n 81)
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certa as a binding obligation for the legislature wasnbwith the adoption of the
1948 Constitution: before that timéex certatended to be conceived as a mere
drafting quality of criminal statutes, which theigature was allowed to derogate. It
was the introduction of a rigid Constitution thadlltalian courts and literature to
think of lex certaas an essential element of the criminal law.

In addition, the role played by international obligns in the Italian constitutional
system has been assessed through the constitutes®law, as the fourth chapter of
the present study further explains. The presentarel wishes to examine the
potential influences of the obligations derivingrfr the European Convention on
Human Rights orlex certa thus, it is convenient to focus on the main fesgu
attributed by the Constitutional Court to this pipie, as this Court is the main
responsible for the approximation of the Italiamsiitutional law to the European
Convention obligations.

Accordingly, the following considerations on therremt understanding déx certa

in the Italian legal system originate in the cansibnal case law.

The Constitutional Court has been considerablyfahne voiding provisions of law
for their vagueness, and its case lawl@ncertais frequently affected by a strong
inconsistency. However, the theoretical positionclwvhhas been developed by the
Court onlex certais to be appreciated for many reasons.

As demonstrated above, the Court works on the gstsumthatlex certais not
always enforced in the criminal law by providingigorous description of the fatt?
This assertion is coherent with the general abameéo of the ideals promoted by
the Enlightenment, according to which it is actyglbossible to draft completely
precise laws applied by courts through a mecharsigiédgism. Once accepted that
precision of the human language is mostly an idiedding into consideration the
interpretation of the law is a quite natural consage: hence, the Constitutional
Court admits that precision is a quality of the l@sulting not only from the drafting
of statutes, but also from their interpretation amgblication>> This position

logically implies a modification of the previoussastion, according to which the

134 C Cost, sent 23/1961; C Cost, sent 79/1982; C,@odt169/983; C Cost, sent 188/1975; C Cost,
sent 49/1980; C Cost, ord 84/1984; C Cost, sent/1988; C Cost, sent 5/2004,
<www.cortecostituzionale.it>

155 C Cost, sent 247/1989, <www.cortecostituzionae.it
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ratio of lex certa is coincident with that of the absolute dtatu reserve. If
interpretation is required to grant precision, thacertain amount of creativity in the
judicial practice must be admitted. Accordinglye #im oflex certais not excluding
any creative power by the judiciary, but restrigtihe creative power into the limits
of an ‘ordinary and verifiable’ interpretation, sw give individuals the opportunity
of knowing the law in advancd&®

This position implies two different perspectivésx certaas a rule governing the
relationship between state powers (i.e., lex cadidressing the judge) ahek certa
as a rule aiming at the intelligibility of the lag.e., lex certa addressing the

citizen)’

Thus, there is still a doublatio in lex certa including an ‘institutional’
and an ‘individualistic’ perspective. However, tpesition of the Constitutional
Court has transformed the institutional ratex certadoes not grant the separation
of powers by excluding interpretation, but by pcbrg limits to that interpretation.
The separation of powers rationale already implieel notion thatlex certais
instrumental to limit judicial discretion, thus agtmg discrimination and abuses by
part of the judiciary. However, it also implied tigealistic belief thatex certacould
restrain discretion by preventing the exercise ofeative role by the judiciary. The
current understanding ¢éx certapromoted by the Constitutional Court refuses this
idealistic belief, focusing only on thessencef the separation of powers rationale,
which is that of protecting citizens from potentiabuses and discrimination
perpetrated by the judiciary.

On this basis, there has been a further step.centeyears, the Constitutional Court
has frequently turned its attention from the theoat possibility of an ‘ordinary and
verifiable’ interpretation of the law, to the coata existence of such an ‘ordinary
and verifiable’ interpretation. Thus, the Constdoal Court has ‘translated’ the
institutionalratio of lex certain practical terms: from the ‘need to restraint®unto
the limits of an ordinary and verifiable interpteta’, to the ‘need for a
constitutional or steady interpretation of vaguevmions’. This shift, in itself,
should not be blamed. First of all, it is a logicainsequence of the focus on the

interpretation of the law: if the Court conceidex certaas the ability of the law to

156 ¢ Cost, sent 34/1995; C Cost, sent 327/2008; &,Gent 21/2009, <www.cortecostituzionale.it>
157 G Liccl, Ragionevolezza e significativita (n 141) 101 ff
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conduct an ordinary (and thus uniform) interpretati its evaluation of
constitutionality might be easily influenced by tleencrete ‘life’ of the vague
criminal provision>® It is natural for the Court to focus on the conere
interpretation as a factor contributing to the firesult of producing dex which is
certa Secondly, this shift allows to draw a line cortireg the two rationes
underlyinglex certa As the same Constitutional Court acknowledgedewjudges
are free to evaluate the criminal nature of certa@hmaviors, the results of this
evaluation are unforeseeable to the individtalAccordingly, whenever the law
provides no limits to judicial discretion (for imsice, by using vague notions to
define the criminal offence), the ability of indiials to understand the law and to
foresee its consequences is excluded. This condysioves wrong only in one,
particular, case: when courts spontaneously andionoasly adopt a well-assessed
and widespread interpretation of an otherwise vagoeision of law. In this case,
individuals are actually put in the position to emstand the law and foresee its
consequences, even if the law itself does not geogufficient indications. At the
same time, courts applying the law have a cleacatidn as to the limits allowed to
their interpretation, and, even though this indaratis not provided by the
legislature, this does not mean that it cannot wardperly thanks to the peer-
pressure. This situation is the only one in whibk tiving law doctrine should
properly be used to ‘save’ a vague criminal pransirom being void.

On the basis of this panorama, some criticisms whdéoehe constitutional case law
appear too much conditioned by an old-fashioned o€ the relationship between
state powers. When the literature criticizes thestitutional case law ofex certa
because, through its focus on interpretation,légadly obscures the ‘separation of
powers’ rationale ofex certa,its position loses sight of the unavoidable changes
occurred in the ltalian legal system during thet plesades.A system equipped with
a rigid Constitution, deprived of a systematic amaherent criminal law, and in
which the traditional allocation of powers is broirand still in evolution because of
international influences simply cannot be groundedhe same notion of separation

of powers underlying the birth of the modern demtcr state. The

138 M D’ amIcO, ‘Qualita della legislazione’ (n 65) 45:NB0CCIA, La promessa non mantenuta (n 81)
64; FPALAZZO, ‘Legalita e determinatezza della legge penal&2n69 ff
1%9C Cost, sent 447/1998, <www.cortecostituzionade. it
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constitutionalisation of the democratic state hasied a relevant modification of the
balance between state powers. The rule accordimgpitch the judiciary is subjected
only to parliamentary law (Article 101, paragraptoRthe Constitution) is actually a
fictio iuris insofar as it excludes any kind of evaluation @& lw by courts. Indeed,
in the Italian legal system, judges are attributesl task of raising constitutionality
doubts, and the Constitutional Court requires thentook for the constitutional
interpretation of the law. Thus, even if the Camsibn requires judges to be
subjected only to the law enacted by the Parliajmitiet same existence of a rigid
Constitution implies that the judiciary is subjette the law only insofar as the law
complies with the constitutional standarf8s.

In such a contextlex certaas a principle granting the separation of powers b
assessing the supremacy of the law has lost itsfis@nce.Lex certaas a principle
preventing discriminations and abuses, by requiramg ordinary and verifiable
interpretation of the law keeps, instead, all d@hdity.

Of course, some of the criticisms made by thedttee to the constitutional case law
are valid, and even more so if we are to accepthberetical background fdex
certa described above. Thus, for instance, the lack ohfsistency of the
constitutional case law applying the living law tfote is an unacceptable tendency,
together with the reject of vagueness claims gredrwh the abstract existence of an
interpretation giving precision to the law, irresppee of the fact that this
interpretation is concretely applied by courts.Bpbsitions disregard the aim lek
certaas a principle limiting the discretion of the ja@iry into the boundaries of an
ordinary and verifiable interpretation, while allog citizens to understand and
know the law. However, it should be considered that ductility with which the
living law doctrine has been used finds its rootshe theory of the sources of law
underlying the Italian legal system: if the deamsf courts keep on being denied
the status of law, it will always be possible fae tConstitutional Court to ignore
them in the evaluation of constitutionality, relgionly on the letter of the provision

whenever this is more conveniéfit.In addition, the Italian legal system lacks

180 R ToNIATTI, ‘Deontologia giudiziaria tra principio di indipdanza e responsabilita. Una
prospettiva teorica’ in LASCHETTINO and others (eds), Deontologia giudiziaria. || caedetico alla
prova dei primi dieci anni (Napoli, Jovene 2006) 82

161 SRIONDATO, ‘Retroattivita del mutamento giurisprudenziale'19) 247
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formal mechanisms to bind lower courts to the bviaw as acknowledged by the
Constitutional Court® Thus, one of the reasons why the doctrine doesaive the
uncertainties of the Italian criminal law is thectfdhat it has been introduced in a
system lacking any formal recognition of the vatiqudicial decisions in the law-
creating process. This is why today some Italiath@s look at the common law
experience to find the means of granting a betterainty in criminal law®® The
debate on the possible solutions to the systentatic of compliance of the Italian
criminal law withlex certais analysed in the fourth chapter of the presesrkwior
the purpose of the present chapter, it is enougbotclude with the following
considerations.

The theoretical framework elaborated by the Camsdimal Court forlex certaand
described above is in line with the exigencies gngrfrom the constitutionalisation
of the modern democratic state. The focus on ttexpretation of the law does not
obliterate the institutionahtio of lex certg as a principle operating not only to allow
individual to understand and know the law, but atscestrain the judicial activity. It
merely translate the institutiongtio in concrete terms, expressing the need of a
joint effort between the legislature and the jualigiin the final aim of protecting
individual freedom. Thus, the change of perspegbiraposed by the Constitutional
Court does not imply the abandonment of the seiparaf powers rationale, but its
evolution according to the new asset of the staieeps in the contemporary
constitutional state. Surely, the constitutionakecalaw is deficient as to its
consistency in applying this theoretical frameworklowever, a modern
reconstruction ofex certain the Italian legal system should work on theidas$ this

framework, instead of blindly rejecting it by vigwf a conservative attitude.

162 A CcapoPPy, Il valore del precedente (n 74) 157-158
183 Eg: E GRANDE, ‘Principio di legalita e diritto giurisprudenzél(n 76) 129-146; GFIANDACA,
‘Ermeneutica e applicazione giudiziale’ (n 127) 387TaAbporp|, Il valore del precedente (n 74)
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CHAPTER TWO

THE NEED FOR PRECISION IN LAW OF CRIMINAL OFFENCES
IN THE EUROPEAN CONVENTION ON HUMAN RIGHTS

1. Introduction

The present chapter analyses how the need forsgradn law of criminal offences
is dealt with in the European Convention on Humagh® (ECHR) system. The
chapter opens with a description of the histormtkground in which the European
Convention was signed and the European Court of atuRights (ECtHR) was
created. The role of the European Court in the alvewvolution of the system is
analysed, as well as its development of peculiathots and principles of
interpretation.

The chapter then focuses on the case law develbgethe European Court of
Human Rights around the notion of ‘reasonable &eability’ of the criminal law.
The analysis opens with a reconstruction of therauhous notion of ‘criminal law’
adopted by the ECtHR and applied to Article 7 ECH&nonstrating how the Court
has been shaping a substantial notion charactebyegplialitative requirements. On
this basis, the need for precision in law of criatimffences is identified amis
certum The meaning ofus certumis then extracted from the case law developed
around the notion of ‘reasonable foreseeabilityie Ttase law analysis is conducted
in a chronological order, allowing the research ftlow the progressive
developments of the European case law. Then, tlaéysi®8 moves to the main
features ofius certumas reasonable foreseeability (i.e. its subjectredgtive and
chronological dimensions, strictly related to tleattal role played by interpretation).
The chapter ends with a critical evaluation of éhdeatures. In addition, a
comparison is made with the results of the firgtpthr, so as to highlight differences

and similarities between the approach lex certa promoted by the Italian
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Constitutional Court and the position adoptediuscertumby the European Court
of Human Rights.

2. The European Convention on Human Rights and &uedtal Freedoms

2.1 Historical background

Until the second half of the twentieth centuryemiational treaties took little notice of
the individual human being, governing only the tielaships between states on state
level }** They were mainly conceived as means of favoutiegpeaceful cooperation
between international actors, and it was a comnssraption that only states and
international organisations were subjects of therimational law'®® The growth of
positivistic theories (as well as the birth of th&tional state) had obscured the real
essence of the international public law, whosemdte concern was historically for
the human bein§® A few international agreements showed a mild ggeinto the
individual well-being*®” However, only occasionally individuals were grahte
protection against the stat®&.Imposing duties on the states towards their cisze
was considered a major and (at that time) unacbkptatrusion into the national
state sovereignty.

Unfortunately, the traditional perspective on inwional law made the
commitments to the maintenance of peaceful relatigns inadequate to prevent two
global conflicts. In a world deeply shocked by tregic events of the Second World
War and by the horrors of the Holocaust, the peatspe on international law

radically changed. Social interdependence and teelominance of the general

164 Exceptions were the Geneva Convention for the foration of the Condition of the Wounded
and Sick in Armed Force in the Field (First Gen&@nvention) 1864, 75 UNTS 31 and all the
Minority Treaties signed after the First World Weithin the Paris Peace Conference 191&REER
The European Convention on Human Rights (New YGP 2006) 7

16% | OPPENHEIM International Law: a Treatise, | (London - Newrko8" ed, Longmans Green and
Co 1955) passim

166 MN SHAW, International law (Cambridge&d, CUP 2008) 258

%7 n 164

188 An early example of protection of individuals aggti their own State is the German-Polish
Convention on Upper Slesia (1922)d4 ROBERTSONAND JG MERRILLS, Human Rights in the World
(Manchester and New York'™3&d, MUP 1989) chaptt 2 and 3
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interest were considered good reasons for bindatgs by rules not ordered by their
will. **® Moreover, the international community begun toamive treaties as means
of protecting human rights and freedohf.

In Europe, movements for the international protectof human rights arose in
connection with the struggle for European Unity.tviB@en 1948 and 1949, the
Congress of Europe and the International Councilthef European Movement
declared their wish of a United Europe groundecadbharter of Human Right&!
These movements favoured the adoption, in 1949thef Treaty of London,
establishing the first official organism with a Bpean dimension: the Council of
Europe. According to its Statute, the Council ofrdpe had the double aim of
achieving ‘a greater unity among the European Gm#t and of promoting ‘indi-
vidual freedom, political liberty and the rule afA.}”? Every member of the Council
had to ‘accept the principles of the rule of lawd aif the enjoyment by all persons
within its jurisdiction of human rights and fundame freedoms’® Failures to
comply with the commitment to human rights and e tule of law could be
sanctioned, eventually with the expulsion of treesfrom the Councii’* This choice
was unique in the panorama of the 1950s humansrighaties: for the first time, the
respect for human rights was not only an objectivat also a condition for
membershig/®

However, the path of human rights soon divergethftbat of European Unity. The
Council of Europe successfully achieved only omgitale result, the adoption of the
European Convention of Human Rights and Fundamdat¢doms, whereas the
building of a ‘united Europe’ followed a slow anidferent path, mainly grounded on

1%9Corfu Channel Case (UK v Albania) [1949] ICJ Ref@ddge Alvarez)

10| HENKIN, The Age of Rights, | (New York, CUP 1990) 1 ffHAROBERTSONAND JG MERRILLS,
Human Rights in Europe. A study of the Europeanv@ation on Human Rights (Manchester and
New York, 3¢ ed, MUP 1993) 2. The Preamble to the Charter@tthited Nations of 1945 is almost
the first reference to human rights in an inteoradl treaty. The Brussels Treaty 1948 and the North
Atlantic Treaty 1949 incorporated the same ideasualthe states' will to safeguard fundamental
human rights and the dignity of all men and women.

"1 SGREER The European Convention (n 164)14

172 Statute of the Council of Europe (Treaty of Longd?reamble and Art 1

173 Treaty of London, Art 3

1" Treaty of London, Art 8

17> AH ROBERTSONAND JG MERRILLS, Human Rights in Europe (n 170) 3
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economic interestS® The pre-eminent attention of the Council of Eurémehuman
rights did not depend on the wills of the Ministéws foreign affairs composing the
Committee of Ministers. On the contrary, the insér@r the creation of a European
‘Charter of Human Rights’ (as it was then calle@dsva popular movement, led by the
Consultative Assembly of the Council. The Assemblymposed of representatives
drawn from national parliaments, reacted vigorotslthe decision of the Committee
of Minister not to include an item relating to humrghts in the draft agenda for its
first session. The representatives of the Europmzoples insisted on the need of
giving shape to those ‘individual freedom and padit liberty’ mentioned in the
preamble of the Treaty of Londdf. They wanted to lay down the moral conditions of
Europe!’® strengthening the resistance against any posatté#enpts (reviving from
the past, as well as coming from the East) to umiher its political stability” In
other words, European peoples felt the need of castitution’ for Europe, in
accordance with the more profound and ancient mgaoii this term. Their aim was
that of ‘constitzere in the Latin sense, by not only shaping but dlgmg once and
forever the moral conditions of the new Europe;noy only establishing, but also
giving stability to common principles afs naturalethat a purely majoritarian system
had proved unable to protect.

Of course, the choice of binding future parliamdnysassessing supreme values at
the international level was hotly debated, as ftinsically contradicted the well-
established Western notion of democracy, wherartwe@mum power lies in the will
of people, a force potentially and practically abdkie law'®® However, during the
Second World War, the limits of democracy had beza®f-evident: whenever the
people’s will has no limitation at all, the majgris free to pursue its own interests in

the name of theratos (power) of thedémos(people), and the majority is an easy

781t is common knowledge that the EU has its originthe agreeements, signed between the 50s and
the 60s, aiming at the creation of a common mabledtveen European States:BBUTLER AND R
BIEBER, L'Unione Europea: Istituzioni, Ordinamento, Pialie (Bologna, ?' ed, Il Mulino 2001)

"7 AH ROBERTSON ‘Introduction’ in Q@UNcCIL OF EUROPE Collected Edition of the Travaux
Préparatoire to the European Convention on HumatRi | (The Hague, Martinus Nijhoff 1975)
XXIV

178 CounciL OF EUROPE Collected Edition of the Travaux Préparatoiréhi European Convention on
Human Rights, | (The Hague, Martinus Nijhoff 197%) (M. Molet)

179 CounciIL OF EUROPE Collected Edition of the Travaux Préparatoiréhi European Convention on
Human Rights, | (The Hague, Martinus Nijhoff 1928) (Lord Layton)

80 This ideal is not a product of the Enlightenmelaiting back to the ancient Greek democracies: see
L CANFORA, Critica della retorica democratica (Bari, Late£9?2) 40-41
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prey for the persuasion of a single man (Hitler,sBtlini) or of an ideological
movement (National-Socialism, Fascism, Socialisin)the post-war Europe, the
adoption of written constitutions at the natiorealdl was motivated by the same need
pushing the European states to limit their sovetgigt the international level: the
need to create a bulwark against future tyrdffhfhe European peoples seemed to be
aware of this need, and they successfully persut@dgovernments to engage into

the drafting of a European Convention on Human Righ

2.2 Birth of the European Convention on Human Right

On the basis of a continuous exchange of opinidtistive Consultative Assembly, in
1950 the Committee of Ministers reached an agreemoena draft European
Convention on Human Rights and Fundamental Freed&nhe Convention was
opened to signature in Rome on 4 November 1950 emtéred into force on 3
September 1953.

The conflict between states where the distortiondemocracy had not been
experienced, and states heavily committed to thendation of constitutional
democracies ended in an agreement which could e dismissed as a poor result.
It covered only a minimum core of rights and freedp carefully chosen among the
very essential human rights, ‘defined and accepttent long usage by the democratic
regimes™® These were the most ancient and stabilized hunigtntsy whose
protection dates back to the Frer@éclaration des Droits de 'Homme et du Citoyen

81 For the ‘Republican Liberalist’ theory on the nggtions of the European Convention: A
MoORAVCSIK, ‘The Origins of Human Rights Regimes: Democrdelegation in Postwar Europe’
(2000) 54 10, 217-252

182 The new technique of treaty-making due to the l‘thagure’ of the Council of Europe is reputed one
the great success of this institution , resultmthie conclusion of many conventions and agreemants
ROBERTSONAND JG MERRILLS, Human Rights in Europe (n 170) 12

183 CounciL OF EUROPE Collected Edition of the Travaux Préparaatoiréhs European Convention on
Human Rights vol | (The Hague, Martinus Nijhoff/B), 218. These are the right to life (Art 2 ECHR),
the prohibition of torture (Art 3 ECHR), the prohibn of slavery and forced labour (Art 4 ECHR)eth
right to liberty and security (Art 5 ECHR), the liigto a fair trial (Art 6 ECHR), the nullum crimeime
lege principle (Art 7 ECHR), the right to respeat private and family life (Art 8 ECHR), the freedo
of thought, conscience and religion (Art 9 ECHR)e freedom of expression (Art 10 ECHR), the
freedom of assembly and association (Art 11 ECHR)right to marry (Art 12 ECHR), the right to an
effective remedy (Art 13 ECHR) and prohibition ggatimination (Art 14 ECHR)
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1789. The mere text of the European Conventiongtbee, was not revolutionary at
all.

The breaking force of the European Convention, wewdied in its nature of law-
making treaty, creating ‘a network of mutual, i@l undertakings, objective
obligations’ and binding the actions of all statewprs to the respect for human
rights®* Another relevant aspect of this peculiar treatys wae introduction of an
independent judicial review, verifying the complbanof state actions with the
international obligations. The creation of a Euap€ourt of Human Rights, ensuring
the respect of the European Convention by its mersta¢es, was supported by the
Consultative Assembly. However, powerful negotigt@uch as the United Kingdom)
strongly opposed the idea, and in the end the Gload to reach a compromise: the
creation of a European Court was included in thev@ntion, but its jurisdiction and
the right of individual petition became an optiookabice for the member states, so that

they could choose the actual extent of its infl@eoe their sovereignty.

2.3 Establishment of the European Court of Humayhti

TheEuropean Court of Human Rights was establishe@%91

For the reasons mentioned above, at the beginrfimg &fe the jurisdiction of the
Court was not compulsory for the member stateshef @onvention. The right of
individual petition was available for citizens aétes specifically agreeing to it; in all
other cases, only inter-states complaints were sgibhe. The Court initially worked
on a part-time basis, together with the Europeami@ission of Human Rights and the
Committee of Ministers. The proceeding was ‘contaated’ by its political
dimension, given the important role played by kib#h European Commission and the
Committee of Ministers. However, the potential leé told’” European Court must not
be underestimated. The creation of an independentmajoritarian and supranational
organ such as the Court was, in itself, revolutipnd@he additional possibility of
allowing citizens (for the first time, actors oktinternational scene) to seek redress for

184 A' ASHWORTH B EMMERSON AND A MACDONALD, Human rights and criminal justice (London,
Thomson Sweet & Maxwell 2007) 5
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violations of human rights contradicted all thesslaal views on the national state and
on its international relations.

Surprisingly, in a short time all member statesvbd’ to the jurisdiction of the Court,
so that in 1990 every party to the European Comwettad spontaneously accepted it,
being ready to reconcile itself with the destamlizpotential of a supranational court.
Given that the annual rate of provisional applaadi had risen considerably during the
1980s,'® in 1998 the Council of Europe declared the ‘urgeeed to restructure the
control machinery established by the Conventiomyrder to maintain and improve the
efficiency of its protection of human rights anshdamental freedom$®® Protocol 11

of 1998 introduced a new enforcement mechanisnedas a full-time European
Court.

The ‘new’ Court works alone and on a full-time Isd8[ It is composed by a number
of judges equal to that of the contracting parti@sudges are elected, for a period of
nine years, by the parliaments of each state, hag have to be of high moral
character, either possessing the qualificationsired, for appointment to high judicial
office or being jurisconsults of recognised compee&®®

The jurisdiction of the new Court covers ‘all neat concerning the interpretation and
application of the Convention and the Protocolsd & is compulsory for all parties to
the European Conventidf’ The Court may receive applications from any cantiimg
party, and from ‘any person, non-governmental asgdion or group of individuals
claiming to be the victim of a violation by onetbe High Contracting Parties of the

rights set forth in the Convention or the Protocbi$

18 For the three phases of the activity of the Coddrifiancy, activation, case overload), and for
possible explanations of the dramatic rise in iittlial applications during the 1980s:B&YLE AND

M THoMPSON ‘National politics and resort to the European Cdasion on Human Rights’(2001) 35
LS Rev, 337-341; S GREER, The European Conventiol6@) 36-38; RRYSSDAL, ‘The Coming of
Age of the European Convention on Human Rights96)EHRLR 22

18 ECHR, Protocol 11/1998, Preamble

87 ECHR (as amended), Art 19

18 ECHR (as amended), Art 20

189 ECHR (as amended), Artt 21, 22, 23

10 ECHR (as amended), Art 32

1ECHR (as amended), Artt 33, 34
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2.4 The peculiar nature of the ECHR system

The analysis of the historical background provittesnecessary tools to understand
the peculiar (and almost unique) nature of the EC3yRtem. As already stated
above, the European Conventidrears strong similarities to national written
constitutions. The aim pursued is exactly the satme:European Convention and
national written constitutions are instruments ssisg supreme values of ‘natural
law’, thus creating a bulwark against the misuséhefdemocratic institution'$? At
the ECHR level, the aim is only more ambitious, lymgy a commitment not only
towards individuals, but also towards other insibioal actors of the international
scene. As for their content, the European Convensianore limited than a national
constitution, setting out principles rather tharmgulating the relationships and
attributions of the state powers (although the Beam Convention regulates the
relationship between the Convention organs andrtember states). This is due to
the different context in which the two instrumenfserate: a constitution establishes
and works at the national level, while the Europ&onvention presupposes an
existing and well-structured national level over ieth the Convention organs
operate.

However, it must be clear that the Convention i$ acdtraditional international
instrument. The European Convention is a mix ofstitutional and international
elements of law, and the European Court is oftersidered to be a quasi-national,
guasi-international court, because the subjectenaftthe ECHR is one traditionally
left to national law?® The same European Court stated, more than onaethé
European Convention is a ‘constitutional instrumehEuropean public ordet®*

and the way in which the Convention law has beemldped singles the Convention

192 EpaLAZzZO AND A BERNARD, ‘Italy’, M DELMAS-MARTY (ed), The European Convention for the
Protection of Human Rights. International Protettiersus National Restrictions (Dordrecht-Boston-
London, Martinus Nijhoff 1992) 195-207

198 R BERNHARDT, ‘Human Rights and Judicial review: the Europeaui€ of Human Rights’ in
BEATTY (ed), Human Rights and judicial review. A compamaperspective (Leiden, Martinus Nijhoff
1994) 304 J CHRISTOFFERSEN Fair balance: proportionality, subsidiarity andnarity in the
European Convention on Human Rights (Leiden, MagtiNijhoff 2009) 22-24

194 |oizidou v Turkey (1995) Series A n 310; BosphoHmva Yollari Turizm ve Ticaret Anonim
Sirketi v Ireland ECHR 2005-VI
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out of any other international instrumérit.indeed, the Court is constitutional in the
sense that it addresses issues that are oftenctjéo regulation in national
constitutions=*® and this is the reason why the Court is sometirafesred to as the
Constitutional Court of Europ€’ This conclusion has relevant consequences in
relation to the interpretation and application lné European Convention, as it will
be further analysed in the section devoted tottps.

2.5 Current state of the ECHR system. The activistine European Court of Human
Rights

Notwithstanding its uncertain first steps, the B@an Convention system has now
grown to mature adulthood, being considered thet moscessful and advanced
system of human rights protection in the wdrtiThe main responsible for this much
praised effectiveness is the European Court of HuRights. Since its origins (but

especially since the reform of 1998), the Europg@anrt has proved to be a very active
judge. lts case law applies extensively the rigiitd freedoms guaranteed by the
European Convention, following a dynamic approadhctv extends the obligations

upon the states beyond their original meanifig.

The activism of the European Court is rooted in $feictural vagueness of the

Convention provisions, and in the absence of adsignorgan or method to effect

195 gee, for instance, the creation of ‘positive cdign’ upon member states. It has been said that ‘i
many respect positive obligations are the hallnwdrithe European Convention on Human Rights, and
mark it out from other human rights instrumentstipalarly those drafted before the Second World
War' (K STARMER, ‘Positive obligations under the Convention’JAweLL AND J COOPER (eds),
Understanding human rights principles (Oxford, Haublishing 2001) 159

19 JCHRISTOFFERSEN Fair balance (n 193) 24

97| WILDHABER, ‘A constitutional future for the European CoaftHuman Rights’ (2002) 23 HLR,
161-165. In favour of the European Court’s resemtdato a constitutional court, see also: R
BERNHARDT, ‘The Convention and Domestic Law’, RACDONALD, F MATSCHER H PETZOLD (eds),
The European System for the Protection of HumamtRi¢Dordrecht, Martinus Nijhoff 1993) 25;3D
HARRIS, M O'BOYLE, EP BATES, CM BUCLEY, Law of the European Convention on Human Rights
(New York, 2% ed, OUP 2009) 2

195 GREER The European Convention (n 164) 11 H®RRIS, M O'BOYLE, EP BATES, CM BUCLEY,
Law of the European Convention (n 197) 30wMaNIS, Rs KAY AND Aw BRADLEY, European
Human Rights Law (New York,"3ed, OUP 2008) 3; A ROBERTSONAND JG MERRILS, Human
Rights in Europe (n 170)

1991 G LoucaAIDES, The European Convention on Human Rights. Colte&tssays (Leiden, Martinus
Nijhoff Publishers 2007) 13; MOwWBRAY, ‘The Creativity of the European Court of HumamyiRs’
(2005) HRLR 58
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quick amendments to the Conventf8hThe Convention ambiguous provisions need
to be interpreted in accordance with the constéwainges affecting human rights,
otherwise the Convention would lose its effectiwnéVaiting for the member states
to add new Protocols to the Convention is not yeatl option. The ‘legislative’ path,
respectful of the state sovereignty as it mighti®épo slow and does not really solve
the problem of ambiguous provisions. Involving tifgécial decision-making body of
the Council of Europe implies the need to reacloldaigal agreement between states
(whose number, by the way, is constantly incregsiag the history of the European
Convention demonstrates, political wills requirelomg time to be settled when
limitation to the state sovereignty are at stake, the unavoidable compromises cause
vagueness and ambiguities. The meaning of expressibich are vague and lacking
in precision cannot be determined abstractly, mly @ the light of the particular
circumstance of each caSe.

This is why most relevant and necessary developnamre brought into the
Convention system by the case law of the EuropeantCNowadays, a human right
may not literally fit in the Convention (nor in iedditional Protocols) but still be
protected under the case law of the European Cawiit,is the case for the right to a
lenient penalty®® The activism of the European Court has been harsticized,
sometime by its own judgé%®® However, the European Court has developed an
original judicial reasoning aiming (successfully)parsuading states of the validity of

its judgments, and constantly bringing relevantettgyments into the Convention.

20| G LoucAIDES, The European Convention (n 199) 1-2

21 \Wemhoff v Germany (1968) Series An 7

2925coppola v Italy (no 2) App n 10249/03 (ECtHR,Sabtember 2009)
23Golder v UK (1975) Series A n 18 (Judge Sir GeRatdmaurice)
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3. The interpretation of the Convention by the aan Court, and its role in the

evolution of the European Convention system

3.1 Preliminary remarks

Being expression of sovereign wills, internatiotralaties can deal with their own
interpretation, choosing the methods and princitiles their interpreters will have to
use. The European Convention on Human Rights, henveloes not express any
choice in this regard. The contracting parties gavine European Court jurisdiction
on ‘all matters concerning the interpretation apgli@ation of the Convention and
the Protocols®®* They did not give, however, clear indications @she instruments
of that interpretation. Therefore, the task of sajvthe problems arising from the
need to interpret and apply the Convention has hefeto the Convention organs.

A methodological study of the ECHR interpretatisrai powerful tool for analysing
the case law of the European CdirtThe huge amount of judgments and the
tendency of the Court to express its methodologibalces make it easier to identify
common standards and rules of interpretation. Tmact of course, is vast and
cannot be fully examined by the present study. H@anea brief survey is essential in
order to understand how the need for precisionaim bf criminal offences was
developed by the Court on the basis of Article HRC

The survey is divided into three main parts. Thestfisection highlights some
important terminological choices made by the prestady. Being the European
case law vast and sometimes confusing, it is inambrto choose in advance the
terminology to be used. Only a clear distinctiommzen the different interpretative
aids can lead to a useful analysis of this case Tdwe second section describes the
interpretative tools provided by the Vienna Coni@nbn the Law of Treaties 1969,
and it classify them according to the terminolodposen in the first section. The

third and last section demonstrates how the Eurofmaurt of Human Rights, using

204 ECHR (as amended), Art 32 [former Article 45]

205 F OsT, ‘The Original Canons of Interpretation of the &pean Court of Human Rights’, M
DELMAS-MARTY (ed), The European Convention for the ProtectibM@man Rights. International
Protection versus National Restrictions (Dordre@bston-London,Martinus Nijhoff 1992) 283
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the methods and principle of the Vienna Convenéisma starting point, developed its
own theory of interpretation of the Convention. Tégbject matter is commonly
approached by reference to a few landmark casdseipresent study, these cases
are taken into consideration in their chronologmaler, so to highlight th&l rouge
which led from a mere application of the Vienna @amtion interpretative tools to
the present stage of the European case law.

3.2 Interpretative methods and principles

Studies dealing with the interpretation of the EC#tiRnot have a common approach
as to the terminology usé®f The same Vienna Convention on the Law of Treaties
1969, when dealing with the interpretation of intgronal agreements, speaks about
‘rules’ and ‘means’ of interpretation without magira clear distinction between
them.

Feeling the need for more clarity, a recent propgpsavides a useful distinction
between ‘interpretative methods’ and ‘interpretatiprinciples?®’ Interpretative
methods are techniques used to justify a partididarof reasoning or a particular
outcome, on the basis of substantive argumentsinBtance, textual interpretation is
an interpretative method, because it is groundeda substantive argument: the
ordinary meaning of words. On the contrary, a pplecof interpretation is an aim,
an objective helping to determine the meaning gfavision. Principles alone are
not sufficient to justify a certain interpretatiaimey can only help to make a choice
between diverging outcomes resulting from differer@thods of interpretation. For

instance, evolutive interpretation is a princighecause it only provides a general

2% 50me scholars refer to the Court’s ‘interpretataghniques’ : AASHWORTH B EMMERSONAND A
MACDONALD, Human rights and criminal justice (n 184) orte Court's ‘canons of interpretation’:
F OsT, ‘The Original Canons of Interpretation’ (n 20%)ther authors refer to the ‘principles of
interpretation’ of the European Convention®ncH, Taking a case to the European Court of Human
Rights (Oxford, & ed., OUP 2012), to the ‘methods of interpretatiosed by the Court:GJ
MERRILLS, The Development of International Law by the Ewap Court of Human Rights
(Manchester, ¥ ed, MUP, 1993) or to the ‘rules of interpretation’.G LoUCAIDES, The European
Convention (n 199)

27 The reference is to the work by $#NDEN, Interpretation of Fundamental Rights in a Multéé
Legal System. An analysis of the European Couttlwfan Rights and The Court of Justice of the
European Union (Cambridge, Intersentia 2011)
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objective for the interpretation: namely, thathbsld be in line with the evolution of
the society.

Of course, the distinction is not always crystaacrl Some interpretative principles
have a more natural link with certain interpretatmethods, and this can generate

confusion®’® However, the distinction is useful and will be dify the present study.

3.3 The interpretation of international treatiehelVienna Convention on the Law of
Treaties (VCLT) 1969 and its applicability to tmeerpretation of the European

Convention

Being the ECHR an international agreement, it sthdadl interpreted in accordance
with Articles 31 to 33 of the Vienna Convention ke Law of Treaties 1969. These
provisions, as the same European Court recognm@side interpretative tools
which are ‘generally accepted principles of intéioreal law’, thus applying to the
interpretation of every international agreen@nt.

Article 31 states the ‘general rule of interpretati namely that ‘a treaty shall be
interpreted in good faith in accordance with thdimmary meaning to be given to the
terms of the treaty in their context and in thehligf its object and purpos&®
Following the classification chosen above, the mmion lists three different
interpretative methods: the textual (or literal)tempretation, relying on the
substantive argument of the ‘ordinary meaning tgilwen to the terms of the treaty’;
the systemic (or contextual) interpretation, redyon the substantive argument of the
‘context’ of the terms to be interpreted; the pwige (or teleological) interpretation,
relying on the ‘object and purpose’ of the interoiaél agreement.

The ‘contractual’ nature of international law imgdithat the utmost respect should
be paid to the will of the contracting parties. Aatingly, even if the Vienna

Convention does not give a hierarchical order erttethods listed by Article 31, the

298 1 SENDEN, ibid 46

2Golder v UK (1975) Series A n 18 para 34

#1%\/ienna Convention on the Law of Treaties (adof@8dVlay 1969, entered into force 27 January
1980) 1155 UNTS 331 (VCLT), Art 31
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supremacy of the literal interpretation can be tized?'* because the text is the
‘least contestable manifestation of the commomitive of the parties?*?

Article 32 VCLT allows the use of ‘supplementary ane of interpretation’
(including thetravaux préparatoiresto the treaty and the circumstances of its
conclusion) whenever the interpretation groundedhdicle 31 leaves the meaning
ambiguous or obscure, leads to a result which isifestly absurd or unreasonable,
or simply needs to be confirmétf. This Article mixes interpretative methods and
principles. The reference to theavaux préparatoiresrecalls the interpretative
method of the subjective (or historical) interptieta, grounded on the original
intention of the contracting parties. However, ¢destions of principle are implied
when Atrticle 31 refers to the problem of an ambigaior absurd meaning. In this
case, it is the need for a reasonable interpretdtie., an interpretative principle)
that legitimates the recourse to additional intetgiive methods.

Article 33 regulates the ‘interpretation of treatiauthenticated in two or more
languages’, stating that the text is equally autative in all the languages in which
the treaty was authenticatéd.This is clearly an interpretative method, relyiony
the substantive argument of the authentic text. Atiele adds that the terms are
presumed to have the same meaning in each texts@ithe treaty expresses its
choice for a different solution) and that, if a quamson of the authentic texts
discloses a difference of meaning which the apfioeof articles 31 and 32 cannot
remove, preference should be given to ‘the meawinigh best reconciles the texts,
having regard to the object and purpose of thetytté® This is clearly an
interpretative principle, imposing an aim (the miagnwhich best reconciles the

texts) and the means of pursuing it (having regattie object and purpose).

21 See HSENDEN, Interpretation, (n 207) 47-48

212 E OsT, The Original Canons of Interpretations (n 2053 28
2I3V/CLT 1969, Art 32

Z4VCLT 1969, Art 33 para 1

ZI5VCLT 1969, Art 33 paras 3, 4
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3.4 The European case law on the interpretatiothefEuropean Convention

In its first judgment (relinquished under the ‘oldystem of protectiorf)° the
European Court of Human Rights displayed a quéditional approach towards the
interpretation of the Conventidh’ The interpretative question brought to its
attention was solved through the use of the litaral contextual methods: according
to the Court, the meaning thus derived was ‘fuijharmony with the purpose of the
Convention?!® Because of this conclusion, the Court declaretiitiauld not resort
to the travaux préparatoires Thus, the methods applied were the same that the
Vienna Convention would have listed in its Artid& some years later, and they
were applied in exactly the same order.

In 1968, the Court started to depart from the trawal interpretative methods
previously used. In the famoW§emhoffcase, the Court called for an interpretation
of the Convention favouring the purposive rathanttihe restrictive method, and

assessed the following principle:

‘[Gliven that it is [the European Convention] a kmaking treaty, it is (...)
necessary to seek the interpretation that is musariate in order to realise
the aim and achieve the object of the treaty, hat which would restrict to

the greatest possible degree the obligations waldeEtby the Partie$™®

That same year, the Court relinquished judgmenlténso-calledBelgian Linguistic
case’®® This was the first decision dealing with the topic positive obligations
implied by the Convention right&! The main argument raised by the applicants was
that the right to education (Article 2 of Protodglgave rise to ‘obligations to take

actions’ by the respondent state. Allegedly, thevigion did not limit its scope to a

218 Chapt 2, sect 1.3

27 awless v Ireland (No 3) (1961) Series An 3

*1% |hidem

219 \Wemhoff v Germany (1968) Series An 7

220 Case ‘Relating to certain aspects of the lawshenuse of languages in education in Belgium’ v
Belgium (1968) Series A no 6 (also known as Beldiaguistic Case)

221 For the subsequent case law on positive obligatisae: Airey v Ireland (1979) series A n 32; X
and Y v the Netherlands (1985) Series A n 91; MaCamd Others v UK (1995) Series A n 324; LCB
v UK, ECHR 1998-I1I; Hatton and Others v UK, ECHRG3-VIII
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negative perspective, but implied the need of pa@siactions by the state. The
respondent state claimed that the ‘negative charact the right to education was
confirmed by a literal interpretation and by th@&vaux préparatoiresThe European
Court concluded that, under Article 1 of the Cortimn member states have the
duty to positively secure the enjoyment of the Gartion right to everyone. In order
to determine the scope of the right to educatioa,Gourt added that the general aim
of the Convention had to be considered, which waset identified in the ‘effective
protection of fundamental human righté:. The judgment ended with the inclusion
of a positive dimension in the right to educatibeing one of the first expressions of
the need to give ‘effectiveness’ to the protectbhuman rights.

In 1975, the European Court relinquished its fijtgtgment expressly taking into
consideration the provisions of the Vienna Conwanton the Law of Treaties
1969%%° The case involved the question of ‘unenumeratediniplied) rights: rights
that are not expressly mentioned in the text, big proposed that they should be
‘read into’ it?** The applicant was a British prisoner who had triiedcontact a
solicitor in order to sue its warder for defamatibaot had been prevented to do so by
the competent authorities. His complaint focusedhendenial of his ‘right to access
to the Court’, allegedly protected by Article 6 daECHR. The provision grants the
right to a ‘fair and public hearing within a reaabte time by an independent and
impartial tribunal established by law’ and does ampressly recognize the right to
access a Court.

The European Court of Human Rights declared tateidsoning ‘should be guided
by Articles 31 to 33 of the Vienna Convention’, aviéthat Convention had not yet
entered into force, because those Articles ‘end@dia essence generally accepted
principles of international law®?®> However, that formal declaration was followed by
a reasoning focusing on the relevance of the preamobthe Convention ‘for the
determination of the object and purpose’ of thevjgion??°

222 Be|gian Linguistic case, The law, sect | A, paB&s

23 Golder v UK (1975) Series A n 18

224 This dworkinian category is applied to the Goldase by G_.ETSAS A Theory of Interpretation of
the European Convention on Human Rights (OxfordPQ007) 61-62

225 Golder v UK (1975) Series An 18

226 Golder v UK, para 34
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The preamble, read in combination with the Statftethe Council of Europe,
expresses the importance of the rule of law, aedQburt considered that ‘in civil
matters one can scarcely conceive the rule of l&wowt there being a possibility of
having access to the court§”. The Court added that, were Article 6, paragraph 1
ECHR to be understood as concerning exclusivelyeaisting proceeding, a
contracting state ‘could, without acting in brea¢hhat text, do away with its courts,
or take away their jurisdiction’. Such assumptiamuld have serious consequences
which are repugnant (...) and which the Court caorerlook’??® As a consequence,
the Court concluded that ‘the right of access adarises an element which is inherent
in the right stated by Article 6 par *? As the harsh dissenting opinion of Judge
Fitzmaurice promptly noticed, the Court had adrdittieat ‘the only provision that
could have any relevance’ did not ‘directly or grmhs give expression to such a
right’.?*® The judgment was the first concrete step by wiiehCourt attributed to
the scope of the Convention a crucial role in titerpretation of its provisions. It is
also a good example of the strict relationship thatCourt often finds between the
purposive interpretation of the Convention and dhgument of the absurd (or the
‘choice of a not unreasonable interpretatiof?).

In 1975, the Court carried to its full extent adency shown by the Convention
organs since the earliest stages of their activhgt of giving to the Convention
terms an autonomous meaning, independent from tleeiro use among Stat&¥.
The applicants were Netherlands nationals servinghe Army, who had been
subjected to various penalties for offences againiitary discipline?*®> Among
other violations of the Convention, they allegedbr@ach of Article 6 ECHR,

providing procedural guarantees for ‘everyone cbdrgvith a criminal offence’.

227 |hidem

228 |hidem

22 Golder v the UK, para 36

230 Golder v UK (1975) Series A n 18 (Judge Sir GeFitdmaurice) para 18

31 This label is used by BsT, The Original Canons of Interpretation (n 205) 30#e author
stresses, also, the link with the teleological gogive) interpretation, p 294. For another concrete
example of this link, see Airey v Ireland (1979)isg A n 32

82 gee, for instance, the Court’s struggle to craatautonomous notion of ‘court’ for the purpose of
applying the guarantees enshrined in Article 5 ECHRNeumeister v Austria (1968) Series A n 8,
paras 18-24; De Wilde, Ooms And Versyp v Belgiu@71) Series A n 12, paras 77-80. See, also, the
autonomous notion of ‘charge’ in Neumeister v Aas{1968) Series A n 8, para 18; Wembhoff v
Germany (1968) Series A n 7, para 19; Ringeisemistrda (1971) Series A n 13, para 110

233 Engel and Others v the Netherlands (1976) Serie®22
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Both the respondent government and the CommissioRldiman Rights denied that
the proceedings against the applicants had beemected with a ‘criminal charge’,
being, instead, of a disciplinary nature. Thus,dbestion brought to the attention of
the Court was whether the domestic distinction ketwdisciplinary and criminal
proceedings was ‘decisive from the standpoint ef@lonvention’.

The European Court stated that the choice of inoatmg an act or omission
constituting the normal exercise of one of the Garion rights should be subjected
to its scrutiny. If the contracting states ‘werdeaht their discretion to classify an
offence as disciplinary instead of criminal (.hetoperation of the fundamental
clauses of Articles 6 and 7 would be subordinatetheir sovereign will' and this
‘might lead to results incompatible with the purposand object of the
Convention?®** Therefore, the Court elaborated criteria to ‘dmiee whether a
given “charge” vested by the State in question inashe present case - with a
disciplinary character nonetheless counts as “aafiiwithin the meaning of Article
6'.2%° This was one of the first express stances agaipsissive subordination to the
will of the member states, with the final aim oba&ling an ‘illusory’ supervision by
the European Couff® The Court justified its choice with the need toiava ‘misuse
of labels’, and a consequent ‘fraud to the Conwenitiby the states®’

Two years later, the Court addressed again probtdnmserpretation. Mr. Tyrer, a
British citizen living in the Isle of Man, had beeawonvicted for a minor crime
committed when he was still under age and subségusunbjected to corporal
punishment in accordance to the law of that stit&he legal question was whether
he had been subjected to a ‘degrading punishmaritreach of Article 3 ECHR. Of

234 Engel And Others v The Netherlands (1976) Series2®, para 81

2% |bidem

236 Subsequently, the Court used autonomous concéguisirarelation to the notion of ‘law’ (The
Sunday Times v UK (1979) Series A n 30), of ‘fanlifg’ (Marckx v Belgium (1979) Series A n 31),
of ‘civil rights and obligations’ (X v Germany (12y Collection 40, 11-14). On the topic of
autonomous concepts, see:LGTSAS ‘The Truth in Autonomous Concepts: how to intetpthe
ECHR’ (2004) 15 EJIL 279

23" The problem of national legislators misusing labahd creating a distance between the formal
classification and reality has been famously disedsby EKOHLRAUSCH, ‘Sicherungshaft. Eine
Besinnung auf den Streitsand’ (1924) ZStW, 21. Thablem is very well known to the Italian legal
system, and Italian scholars use to name it asuseiof labels’ or ‘fraud of labels’, following the
idiomatic expression firstly used by Kohlrausche Seg: BENicosia, Convenzione Europea dei Diritti
dell’'Uomo e Diritto penale (Torino, Giappichelli @6) 42 sub nota 11. The notion of ‘fraud to the
Convention’ is used by BsT, ‘The original canons’ (n 205) 306

238 Tyrer v UK (1978) Series A n 26
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course, the assessment of what is ‘degrading’ lardepends on the current social
perspective. For this reason, the Court stateditttauld not avoid being influenced
by the developments and common accepted standartiseipenal policy of the
states, because ‘the Convention is a living inseminwhich (...) must be interpreted
in the light of present-day conditiorf$® Not surprisingly, the Court concluded that
the whipping on the bare posterior of a juvenilédeodfler implied a sufficient
humiliation or debasement to be considered ‘degragiunishment within the ambit
of Article 3 ECHR, considering that all parties ttte Convention had withdrawn
corporal punishment from their criminal system. Th@gement therefore relied on
the presence of a common practice among memberssitatorder to interpret a
Convention provision.

One year later the Court faced a more complicatesg.cMs. Marckx was a single
mother who had had to adopt her own baby in ordegive her the status of
‘legitimate’ child under Belgian law. At that time Belgium, no legal bond between
an unmarried mother and her child resulted fromrtiege fact of birth, and, even
after the adoption, the child of an unmarried motbheffered from certain legal
discriminations. Ms. Marckx applied the Commissidor Human Rights,
complaining about the alleged breach of Article8,3.2, 14 ECHR*°

The case was an interesting first application ey @ourt of the autonomous notion
of ‘family’. Even if the Belgian legislation did h@onsider the natural bond between
an unmarried mother and her illegitimate child s=sating a new ‘family’, the Court
assessed that ‘Article 8 makes no distinction betwé¢he legitimate and the
illegitimate family’, and therefore it could be diggl to the case under examination.
During the course of the following years, the notaf ‘family life’ under Article 8
ECHR would have become a prime example of the faarteous notion’ principle of
interpretation.

The most interesting part of tHhdarckx judgment is the analysis of the alleged
violation of the non-discrimination principle (ArL4 ECHR), read in conjunction
with the protection of family life. The Court reted theTyrer case, stating that ‘this
Convention must be interpreted in the light of presday conditions’. As regard to

239 Tyrer v UK, para 31
240 Marckx v Belgium (1979) Series A n 31
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the legal status of legitimate and illegitimate Idten, the situation in Europe,
however, was quite different from that of corpgrahishment. At the time when the
Convention was drafted, it was regarded as perbdssand normal in many
European Countries to draw a distinction betweegitileate and illegitimate
children. And, even if ‘the domestic law of the @renajority of the States of the
Council of Europe [had] evolved and [was] contirguto evolve’, in 1978 there was
not (yet) a well-established European consensuselation to their equality.
However, the Court was satisfied by the existerdi@ndevolution’ in this area of the
law, and declared that the distinction made by Bedgian State was lacking
‘objective and reasonable justification’ and vieladtArticle 14 taken in conjunction
with Article 8 ECHR. Thus, thdlarckx case was the first departure from the idea
that ‘present-day conditions’ are necessarily ddiexat with a full consensus among
member states.

In a series of subsequent judgments, the Courhdurincreased the distance,
showing a prime interest in the evolution towartse ‘moral truth of the ECHR
rights, not in evolution towards some commonly atee standards, regardless of its
content'’?*! In 1981, the Court released a judgment concerttiegprotection of a
‘negative right’, which is to say, the protectiohtbe ‘negative dimension’ (in that
case, righhot to join an association) of a right protected by @onvention only in
its positive form (right to associate, Art. 11 ECHZ Thetravaux préparatoireso
the Convention clearly demonstrated that the cotitrg parties wanted to exclude
the ‘right not to be compelled to belong to an asgmn’ from the protection afforded
by Article 11 ECHR. Nonetheless, the Court decitlet the compulsion to join an
association ‘strikes at the very substance of thkedom guaranteed by Article 11’
being blatantly contrary to the Articlefatio.>** The judgment was accompanied by a
dissenting opinion pointing out that ‘no canon oferpretation can be adduced in
support of extending the scope of the Article tmatter which deliberately has been

21 GLETSAS A Theory of Interpretation (n 223) 79
242 young, James and Webster v UK (1981), Series An 4
23 Young, James and Webster v UK (1981), Series A,ipéra 55
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left out and reserved for regulation according abianal law and traditions of each
State Party to the Conventicit”

3.5 Interpretative methods and principles in thedpean case law

The early case law analysed above closely refldasoverall attitude currently
displayed the European Court of Human Rights towadla interpretation of the
European Convention. Express references to thepnetative tools of the Vienna
Convention on the Law of Treaties are frequent: énmv, the Court pays only ‘lip-
service’ to thenf® The peculiar nature of the Convention (a ‘law-makireaty’,
having the purpose of achieving the aims and idefithe Council of Europé®
justifies a liberal interpretation of the obligat®imposed on the statéd Therefore,
as in thewemhoff andTyrer cases, the literal interpretation is frequentlyroeene
by other interpretative methods and/or principbasd, as in thdelgian Linguistic
case, the historical interpretation is avoided,abee it would limit the meaning of
the provisions to the original (and historicallytelenined) will of the contracting
parties. On the opposite, the Court attaches tleatgst importance to the
interpretation ‘according to the object and purpasehe Convention, which allows
both an extensive and evolutive interpretationhef ECHR provisions. In the name
of purposive considerations, the European Courtlsfeentitted to promote
interpretative results which can even contradiet [#tter of the Convention (not to
say the original intentions of the contracting jem)?*® The attention for the purpose
of the Convention is often accompanied by referericethe need of examining,
interpreting and applying the provisions of the @amtion and its Protocols ‘as a
whole®*®. This is because the Convention articles are tinkecording to a logical
structure expressing the purpose and object oEtrerentiorf>°

244 young, James and Webster v UK (1981), Series A (Jddge Sgrensen, Judge Thér Vilhjalmsson
and Judge Lagergren)

2%5] SINCLAIR, The Vienna Convention on the Law of Treaties (Master, ?'ed, MUP 1984) 140

246 Austria v Italy, 4 YB ECHR (1961) 140

47| G LoUCAIDES, The European Convention (n 199) 10

28 Eg: Young, James and Webster v UK (1981), SeriastA

249 Belgian Linguistic, para 1; Leander v Sweden ()98@ries A n 116; Schalk and Kopf v Austria
App n30141/04 (ECtHr, 24 June 2010)
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To conclude, the interpretation of the Europeanweation is mainly conducted on
the basis of the teleological and contextual methadhile the historical and the
literal interpretation are usually avoided by ther@pean Court. The purposive and
contextual methods, alone, do not provide an answarsubstantial question that is
a matter of some controversy in international’fwwhich aim and purpose should
be followed in the interpretation of a treaty? Thstorical aim and purpose pursued
by the contracting parties, or their abstract intenas expressed by the treaty
provisions and subject to the developments of sgitie

This question can be answered only by referringptierpretative principles, because
interpretative methods can naturally lead to diveygoutcomes, among which a
choice of principle is to be made. As demonstrdigdthe previous analysis, the
European Court makes frequent use of three intetpre principles: the ‘living
instrument’ principle (or principle of evolutive tarpretation); the ‘autonomous
notion’ principle (or principle of autonomous inpeetation); the ‘practical and
effective rights’ principle. These are the most artpnt and frequently assessed
principles of interpretation in the huge body ofe€daw developed by the Strasbourg
Court.

According to the ‘living instrument’ principle, ‘thConvention is a living instrument
which (...) must be interpreted in the light of geet-day condition&® For this
reason, ‘the Court cannot overlook the marked cearigccurring] in the domestic
law of the States® and may accordingly vary its evaluation as toittiengement
of ‘new’ human rights. This principle is perfecily line with the tendency to avoid
any historical interpretation of the Convention,asoto grant the maximum possible
protection to human rights and freedoms. Of couitse,evolutive interpretation of
the Convention might be wrongly used by the Coartahticipate, encourage or
promote tendencies which have not been firmly distaedd yet. At the same time,
this interpretative principle might be the only way determine the meaning of

(ECtHR, 24 June 2010)

20 EOsT, The Original Canons of Interpretation (n 205) 290

%1 35 MERRILLS, The Development of International Law (n 206) 76-7

22 Tyrer v UK (1978) Series A n 26, para 31; MarckBelgium (1979) Series A n 31, para 41
23 Dudgeon v UK (1981) Series A n 45, para 23
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excessively vague notion, which can only be undedstin their own social
context®>*
According to the ‘autonomous notion’ principle, tkmurt gives the Convention
notions an autonomous meaning, independent fromirthase among the member
states. The use of autonomous notions is meanbid &hat states ‘were able at their
discretion’ to subordinate the application of then@ention provision to their
‘sovereign will'>*® Thus, the final aim is, again, that of granting tmaximum
possible protection to human rights and freedoms.

According to the ‘practical and effective rightstirgiple, ‘the Convention is
intended to guarantee not rights that are theailetc illusory but rights that are
practical and effective®>® This is because ‘the general aim set for themsdbyethe
Contracting Parties through the medium of the EeaopConvention on Human
Rights, was to provide effective protection of fantental human right$®’

Clearly, all these principles share the saat® and express the same need: the need
for the Convention to be interpreted and appliddatifvely. The exigency to grant
human rights effective protection is the reason g literal interpretation plays
only a secondary role in the reasoning of the EemopCourt; the reason why the
Court tends to consider the process of interpiiadis ‘a unity, a single combined
operation’;**® and the reason why the Court developed positiigatipns across a
number of substantive Articles of the Conventithin the end, the need for
effectiveness is the reason why the Court favduespurposive interpretation, and it
is also the origins of all the interpretative piples applied to the European

Conventior?®®

%4 36 MERRILLS, The Development of International Law (n 206) 79 f

25 Engel And Others v The Netherlands (1976) Series2®, para 81

%6 Ajrey v Ireland (1979) series A n 32, para 24

%7 Case ‘Relating to certain aspects of the lawshenuse of languages in education in Belgium’ v
Belgium (1968) Series An 6

28 Golder v UK (1975) Series A no 18

29 A MowsRAY, The Development of Positive Obligations under Egropean Convention on
Human Rights (Oxford, Hart Publishing 2004) 221

%0 For this reason, | respectfully disagree with vargues that the ‘practical and effective’ rights
principle derives from the ‘living instrument’ pdiple (M FITZMAURICE, ‘Dynamic (Evolutive)
Interpretation of Treaties’ (2008) 21 Hague YB Intl32)
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Clearly, the activism thus displayed by the Europ€aurt may raise objections, and
the Strasbourg judges must be exceptionally caiefuhotivating their choice®*
However, the position developed by the Court igifjesl by the peculiar nature of
the European Convention. The international law whhn rights is substantively an
autonomous branch of the international law, whimat (or should not) be subject
to ordinary principles of interpretatiéfé The ECHR is a ‘law-making treaty’, which
does not create subjective and reciprocal rightsvdmn states, but objective
obligations of states towards individuafd The purpose of the states negotiating the
Convention was not to concede each other recipragats and obligations in
pursuance of their individual national interestst to realise the ‘maintenance and
further realisation of human rights and fundamefregdoms’2%* Accordingly, the
European Convention should not be interpreted whih traditional tools of the
international law, which are mainly borrowed by fhvate law of contract$®

As the Advocate General Jacobs wisely stated:

‘It cannot be objected that this approach to im&gdion extends the
obligations of the Contracting States beyond tihmdegnded undertakings. On
the contrary, this approach is necessary if effecto be given to their
intention, in a general sense. They did not intsotely to protect the
individual against the threats to human rights Wwhi@re then prevalent, with
the result that, as the nature of the threats dwnfe protection gradually
fell away. Their intention was to protect the indival against the threat of
the future, as well as the threats of the p&St..

Moreover, since the European Convention sets antiptes rather than rules, it is

almost impossible to find an univocal meaning fergrovisions. The peculiar nature

%61 Jc MERRILLS, The Development of International Law (n 206) 34

62| G LoucAIDES, The European Convention (n 199) 10

263 \Wemhoff v Germany (1968) Series An 7

264 preamble to the European Convention of Human Rightl Fundamental Freedoms
55| g LoucAlIDES, The European Convention (n 199) 10

%6 F JacoBs, The European Convention on Human Rights (OxferdP 1975) 18
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of the Convention requires the European Court ter@ge a wide measure of
discretion in order to select an interpretation agumany?®’

3.6 Conclusion. The principle of effectiveness twed activism of the European
Court of Human Rights

All the interpretative tools developed by the Ewap Court of Human Rights are
inspired by the principle of effectiveness, ‘a meani giving the provisions of a
treaty the fullest weight and effect consistenthwilte language used and with the
rest of the text and in such a way that every phit can be given meaning®® The
principle of effectiveness is thus the ‘bedrock’edolutive interpretationand of all
the interpretative choices made by the EuropeamtCou

When applied to a law-making treaty concerning humghts, effectiveness requires
that the interpretation and application of the rnmétional instrument aims at
protecting human rights to their maximum possilbkéert. This implies that the
historical and literal interpretation are less impot than an evolutive and dynamic
approach, which can even stretch and push the tamolof the consensus reached by
the member states on a certain tdpfc.

Effectiveness has played a central role in therpmé&ation and application of the
Convention, exercising a major influence also om ittea that the European Court
has of its own role in the Strasbourg systeéniThe Court appears, indeed, a very
active judge, conceiving its own role as naturdégding to the evolution and
extension of the Convention provisions. This atitumight be seen as an exercise of
unlimited (and illegitimate) judicial discretiéff, and, at the very beginning of the
Convention life, it was harshly criticized by sowfethe Strasbourg judges. In 1979,
Judge Sir Gerald Fitzmaurice described the extansioa Convention provision

257 s MERRILLS, The Development of International Law (n 206) 34-3

288 36 MERRILLS, ibid 98

269 See COVEY AND RcaA WHITE, The European Convention on Human Rights (New Y6&fked,
OUP 2010) 73, where the principle of effectivenéssdefined as ‘the bedrock of evolutive
interpretation’

270 As in Marckx v Belgium (1979) Series A n 31

271 35 MERRILLS, The Development of International Law (n 206) 113

272 35 MERRILLS, The Development of International Law (n 206) 119
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(grounded on a purposive approach to the Convenésrivirtually an abuse of the
powers given to the Coud’® In 1981, Judges Sgrensen, Thér Vilhjalmsson and
Lagergren pointed out that ‘no canon of interpretatan be adduced in support of
extending the scope of the Article to a matter Whdeliberately has been left out’ by
the Conventior”*

Surely, the undeveloped state of the European leageand the dominium of a
traditional perspective on the role of internatigoasdictions played a role in those
harsh criticisms. Today, the dissenting opinionscited to dubious cases have
significantly changed their tone, so that in 1988gk Martens complained about the
excessive self-restraint displayed by the majaiogyard the rights of transsexuals
people, stating that the Court had ‘sadly failedvibcation of being the last-resort
protector of oppressed individuaf€® Nowadays, the same Strasbourg judges
expressly recognize that the ‘supervisory functioh’'the European Court has an
inevitable ‘creative, legislative element compaeald that of the judiciary in
common law countrie$’® Its tendency to create law has become, mattéaaify,
something not only normal, but everpectedy the most interventionist among the
judges.

It is true that, sometimes, this attitude is resgd by the need to respect the
developments of ‘common grounds’ among the membses’’ However, the
sensation is that in most cases the Court makespéay of restrained attitude with
the perfect consciousness that it will not lastgloRor instance, the review of the
European Court over the British legislation on tlghts of transsexuals has been
narrowed, initially, by considerations relating e non-existence of a common
attitude among the member states. However, the utonl subsequently
demonstrated in the famo@oodwincase did not rely on the fact that a clear and
uncontested common position had been finally redchat on the existence of a
‘continuing international trend’ and on a judgmeft‘no-longer-sustainability’ of

213 Marckx v Belgium (1979) Series A n 31 (Judge Sér&d Fitzmaurice)

" Young, James and Webster v UK (1981), Series A Jddge Sgrensen, Joined By Judges Thor
Vilhjalmsson and Lagergren)

25 Cossey v UK (1990) Series A n 184 (Judge Martens)

278 4 waLDOCK, ‘The Effectiveness of the System set up by theofean Convention on Human
Rights' (1980) | HRLJ 9

2T For instance, see the conclusions reached byuhepEan Court in the delicate field of euthanasia
(Pretty v UK, ECHR 2002-111)
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the situatiorf”® Shortly, the European Court of Human Rights coreiits own
activism as the necessary tool to promote the éwoltoward a better and wider
protection of human rights, in accordance with tbkject and purpose’ of the
European Convention.

Of course, this attitude raises many problemst,Rine European Court is a body of
foreign judges entrusted with the task of scruimgzhe internal law and practice of
sovereign state¥? Its role is delicate, because its powers relyhenacceptance of
its case law by the member states of the Europeamvedtion. Second, in the
attitude of the European Court there is a tendetacyconsider the process of
interpretation as ‘a unity, a single combined oper&®’. In addition, being
primarily focused on the concrete violation of humréghts, the approach of the
European Court is highly casuistic, and the caseraver follows a single, well-
defined path. As a result, it is difficult (if nathpossible) to predict the order in
which the Court will use its interpretative toolso{ to say the outcome of its
decisions). For this lack of clarity and foreseégbithe Court has been more than
once criticized.

However, taking a position on these problems wdaltoutside the scope of the
present analysis. The main aim, here, is to underkhe importance of the
conclusions drown above, when it comes to undeustiae attitude of the European
Court towarddex certa First, among the Vienna Convention interpretatoas, the
Court clearly favours the teleological or purposiethod, often coupled with the
contextual method and sometimes leading to resoltgradicting the letter of the
Convention. Second, in order to determine the anpursue, the Court follows a
dynamic, non-historical and autonomous approach¢iwban be considered as an
application of the more general principle of effeehess to a law-making treaty
dealing with human rights. Third, these interpiggatchoices do not necessarily
contradict the will of the member states, givert th@ contracting parties aimed at
protecting their citizens from all future attack&ieh could have endangered their
human rights and freedoms. Fourth, the activismplay®d by the European Court is

justified by the peculiar nature of the Europeann¥&mtion, a ‘constitutional

2’8 Goodwin v UK ECHR 2002-VI, paras 84 and 90
279 35 MERRILLS, The Development of International Law (n 206) 34
280 Golder v UK (1975) Series A n 18 para 30
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instrument of European public order in the field lfiman rights®®' Every
constitutional court faces the dilemma of passivedgpecting the will of the
legislature, making the constitution ineffective,neaking the protection of rights its
priority. Even if it operates at the internationlalvel, the European Court is
substantially a ‘constitutional’ court protectingbdl of right, a non-majoritarian
organ entrusted with the protection of supreme egluvhose developments should
be as much independent as possible from the uestab$ of political majorities.
Thus, its activist approach and its dynamic intetgion of the European

Convention appears perfectly justified.

4. The need for precision in law of criminal offesdn the European Convention

system
4.1 Article 7 ECHR
Article 7 ECHR, protecting thieullum crimen sine legprinciple, reads as follows:

‘1. No one shall be held guilty of any criminal efice on account of any act or
omission which did not constitute a criminal offeneinder national or
international law at the time when it was committé&br shall a heavier
penalty be imposed than the one that was applicabtbe time the criminal
offence was committed.

2. This Article shall not prejudice the trial andnishment of any person for
any act or omission which, at the time when it wasmitted, was criminal

according to the general principles of law recoediby civilised nations.’

The first limb of Article 7 ECHR prohibits the retictive application of criminal
offences so as to penalise conducts which werernmatnal at the time when the acts

(or omissions) occurreéd? As most formulations of theullum crimen sine lege

1 See supra, sub n 194
282 A ASHWORTH B EMMERSONAND A MACDONALD, Human rights and criminal justice (n 184) 281
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principle, it expresses, also, the void for heapmmalties; but, interestingly, it allows
criminal liability grounded on the internationald®

The second limb of Article 7 allows an exceptiorthe first paragraph, intended to
permit the prosecution of individuals responsilde‘War crimes, collaboration with
the enemy and treaséff on the basis of the national and international émacted
during and after the Second World W2t This exception was a codification of the
principles laid down by the Nuremberg and Tokyburials?® It clarified that the
trial of war criminals for acts which were not cimal according to the national law,
but criminal for the international community, wouldt be contrary to the principle
of non retroactivity of criminal lak?’ However, the wording of the paragraph bears
a much more general meaning, not merely relateglatocrimes: it refers to all acts
and omissions which are ‘criminal according to theneral principles of law
recognised by civilised nation&®

According to Article 15 ECHR, the guarantees emsttiin Article 7, paragraph 1,
cannot be derogated even in case of ‘war or othblipemergency threatening the
life of the nation’. Thus, the European Court hdlust Article 7, paragraph 1, ECHR
protects an ‘inviolable core right®® This right occupies a ‘prominent place in the
Convention system of protection’, and it ‘shoulddeastrued and applied, as follows
from its object and purpose, in such a way as twige effective safeguards against
arbitrary prosecution, conviction and punishmért'.

Therefore, the Court conceives thallum crimen sine legerinciple as a human

right, and as ‘an essential element of the rulawf, whoseratio is the protection of

83 For this reason, it has been criticized. See,irfistance, SHUERTA TOCILDO, ‘The Weakened
Concept of the European Principle of Criminal LégalJ GARCIA ROCA AND P SANTOLAYA (eds),
Europe of Rights: a Compendium of the European €pntien of Human Rights (Leiden-Boston,
Martinus Nijhoff 2012) 315 ff

284 Kononov v Latvia [GC], App n 36376/04 (ECtHR, 17%i2010)

2857\ ASHWORTH B EMMERSONAND A MACDONALD, Human rights and criminal justice (n 184) 292;
C OVEY AND RCA WHITE, The European Convention (n 268) 298

28 pvaN DK AND GJH VAN HoOF, Theory and Practice of the European ConventiorHoman
Rights (Deventer-Boston®ed, Kluwer 1984) 365

287 AH ROBERTSONAND JG MERRILLS, Human Rights in Europe (n 170) 125

28 The wording of this paragraph thus reproducesckert88 of the Statute of the International Court
of Justice

289 Liivik v Estonia, App n 12157/05 (ECtHR, 25 Jur@08), para 92. On Article 7 and its nature of
‘core right’: V MANES, ‘Introduzione’ in VMANES AND V ZAGREBELSKY (eds), La Convenzione
Europea dei Diritti dell’lUomo nell’Ordinamento Pdadtaliano (Milano, Giuffré 2011) 28

20 CR v UK (1995) Series A n 335-C, para 34; Ecer Zegrek v Turkey, ECHR 2001-I1, para 29
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the individual against the st#t€. The actual extent of this right has been
progressively clarified by the European Court’'secésv. The following pages are

dedicated to describe the ambit of application dicke 7 ECHR, as well as the

meaning attributed by the Court to Article 7, pasgip 1, ECHR. On this basis, the
case law dealing with the need for precision in tdwriminal offences is analysed.

4.2 Ambit of application. The autonomous notiofcominal law’

The significant impact of Article 7 ECHR on domedggal systems is mostly due to
its huge ambit of application, identified by the U@ into an autonomously
developed notion of ‘criminal law’. The creationaftonomous notions is justified by
the need to grant effective protection to the Catige rights: only using autonomous
definitions of legal concepts can the Court avbat the protection of human rights is
subordinated to the sovereign will of the membatest®® Thus, the creation of an
autonomous notion of ‘criminal law’ is the meansvidyich the Court assesses, with a
high degree of effectiveness, whether member stateply with Article 7 ECHR.

The autonomous notion of criminal law was not @dadby the Court as such. The
European Court applies to Article 7 ECHR two autapas definition: that of
‘criminal charge’ (originally created for assessthg ambit of application of Article 6
ECHR), and that of ‘law’ (originally created for rifging the respect of the legality
requirement incorporated in Articles 8-11 ECHR).

In order to understand the ambit of applicationAdicle 7 ECHR, and the actual
extent of the inviolable core right that it progedhe autonomous notions of ‘criminal’

and of ‘law’ must be analysed.

21 |bidem
292 Engel And Others v The Netherlands (1976) Series2®, para 81
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4.2.1 The autonomous notion of ‘criminal’ (charggsility/proceeding/law)

Since 1961, the European Court has been facing leomg about the alleged
misrepresentation of afflictive measures: while lmppts claimed that those
measures fell within the ambit of application ofidles 6 and 7 ECHR, the domestic
law of the respondent states did not qualify thensriminal sanction$>>

Initially, the Court adopted a cautious attitudel aespected the choice made by the
respondent state, denying the criminal nature efafiflictive measures whenever the
domestic law attributed them a different one (eaglministrative, disciplinary). In
1976, with the famouEngeljudgment, the attitude of the Court radically oiea?>*
The Court relied on the peculiar ‘purpose and dbgfche Convention to assess that
the procedural guarantees enshrined in Article GHECneeded to be applied
effectively?® This consideration justified the choice of reviewithe substantial
nature of the proceeding under its scrutiny, qigalifoy the respondent state as
having disciplinary nature. The Court declared tinat qualification chosen by the
state had ‘only a formal and relative value’, caoshg ‘no more than a starting
point’. Thus, the Court clarified that ‘the verytuee of the offence is a factor of
greater import’ and that its supervision would lesory if it did not ‘also take into
consideration ‘the degree of severity of the pgntdat the person concerned risks
incurring’. In addition, the Court relied on telegical arguments (‘the importance
attached by the Convention to the respect for thesipal liberty of the person’) to
assess that ‘deprivations of liberty liable to bgosed as a punishment’ arguably
belong to the criminal sphere. The conclusion wed the disciplinary proceeding
brought under its attention had criminal naturaysthialling within the ambit of
application of Article 6 ECHR.

After 1976, the so called ‘Engel criteria’ have ba®nstantly used by the European

Court, either for assessing the ambit of applicatod the procedural guarantees

293 awless v Ireland (no 3) (1961) Series A; @ Wilde, Ooms and Versyp (‘Vagrancy’) v Belgium
(1971) SeriesAn 12

294 35 MERRILLS, The Development of International Law (n 206) 100

2% Engel and Others v the Netherlands (1976) Serie22
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enshrined in Article 6 ECHR, or for verifying thespect of theaullum crimen sine
lege principle protected by Article 7 ECHR. On the Isasf the Engel criteria, the
Court has assessed the criminal nature of conitistatders, of customs fines, of the
‘placement at the Government's disposal’ of recstivand habitual offender, of
certain forms of preventive detention, of the ammnt of a driving licence, of the
expulsion of aliens in substitution of their immnsnent for criminal offences® On
the contrary, all measures concerning the executi@nforcement of a penalty (such
as the modification of the limitation period) cabrime considered as part of the
criminal law according to the Engel criterf&’ The distinction is not always clear, as
recognized by the same European C6UrfThus, measures with a considerable
degree of severity (such as the remission of &egsent a change in a regime for early
release, the ‘special police supervision’ of Mafispects, and the registration of the
offender’s name in the national register of sexarahinal offenders) has been kept
outside the autonomous notion of criminal I&W.

In all these judgments, the Court has constantfermed to the principle of
effectiveness. The need for an autonomous intexjoet of the adjective ‘criminal’
iIs meant to allow judgements not limited by appeees, in order to provide
effectiveness to the review exerted by the Euroggaurt. Frequently, the Court has
also referred to the aim of the Convention (as tfatprotecting rights that are
practical and effective’), thus showing the linkiveeen the practical and effective

rights principle and the purposive method of intetption®®

2% \Welch v UK (1995) Series A n 307-A; Sud Fondi &rlAutres c ltalie, Appl n 75909/01 (ECtHR,

20 January 2009); Jamil v France (1995) Series 31 T+B; Van Droogenbroeck v Belgium (1982)

Series A n 50; M v Germany, App n 19359/04 (ECtHRDecember 2009); Mautes v Germany, App
n 2008/07 (ECtHR, 13 January 2011); Kallweit v Ganyy, App n 17792/07 (ECtHR, 13 January
2011); Schmitz v Germany, App n 30493/04 (ECtHRufie 2011); OH v Germany, App n 464/08
(ECtHR, 24 November 2011); Maszni v Romania, App9892/00 (ECtHR, 21 September 2006);
Mihai Toma v Romania App n 1051/06 (ECtHR, 24 Jap@912); Gurguchiani ¢ Espagne, Appl n
16012/06 (ECtHR, 15 December 2009)

297 Ceme and Others v Belgium [GC], ECHR 2000-VII

29 Kafkaris v Cyprus, App n 21906/04 (ECtHR [GC] 1&buary 2008)

29 Hogben v UK (1986) DR 46, 231; Grava c ltalie Apg3522/98 (ECtHR, 10 July 2003); Kafkaris
v Cyprus, App n 21906/04 (ECtHR [GC] 12 Februar@@0) Raimondo v lItaly (1994) Series A n

281-A; Bouchacourt ¢ France, App n 5335/05 (ECtHRDPecember 2009)

30 Eg: Coeme and Others v Belgium [GC], ECHR 2000-VII
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4.2.2 The autonomous notion of ‘law’

Many Convention provisions expressly refer to themdstic law of the member states.
Some of them contain a ‘limitation clause’, allogirthe national authorities to
interfere, under certain conditions, with the rigit freedom protecteti> Others
identify and list lawful exceptions to the respfmtthe right protected? In all these
cases, the exception or the limitation to the humgint or freedom protected must
comply with and be prescribed by the domestic lemorder to operate an effective
review over the compliance with this legality ragonent, the Court has developed a
unitary and autonomous notion of ‘law’.

The notion of law elaborated by the European Csuanitary, because it has always
the same meaning. According to the European Ctliet Convention must be read as
a whole, and interpreted in such a way as to prematernal consistency and
harmony between its various provisiofSThus, in the case law relating to Article 7
ECHR, the Court frequently holds that ‘when speglohlaw, Article 7 alludes to the
very same concept as that to which the Conventéers elsewhere when using that
term’ 3% Similar statements can be found in other judgesnenncerning different
Convention provision>® In addition, the unitary character of the notioh law
implies that the notion is applied both to civiviand to common law jurisdictions,

independently from the theory of the sources ofaaapted by each legal systafh.

%1 See ECHR (as amendedit 8, Art 9, Art 10, Art 11; Protocol no 7 to the Convention for the
Protection of Human Rights afdndamental Freedoms (ECHR) Art 1 and Art 2; Protocol no 4 to the
Convention for the Protection of Human Rights anddamental Freedoms (ECHR) Art 2 and Art 3.
These rights or freedoms can be limited, under itiond such as: that their limitation is ‘prescidbiey
law’, that the limitation is ‘necessary in a denadir society’, or that it pursues one of the |egite
aims indicated (for instance, public safety, nalosecurity). They are often identified as ‘qualifi
rights and freedoms. Qualified rights and freedcemehbeen quite important in the history of the
European Court's case law because they need, hameother provisions, the Court's interpretation in
order to be applied (given that the conditions ifdgerferences by the state are often formulated in
ambiguous terms)

%92 ECHR (as amended), Art 2 and Art 5

393 Stec and Others v UK [GC] ECHR 2005-X

%04 CR v UK (1995) Series A n 335-C

395 Eg: Malone v UK (1984) Series A n 82

398 Among the first judgments applying the autonomooisom of criminal law: Jamil v France (1995)
Series An 31B; G v France (1995) Series A n 325B; Cantoni v France, ECHR 1996-V
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The notion of law is autonomous, because the Gpues the term a meaning which is
independent from that in use among member stiteAs already stated, the
development of autonomous notions is justified bg nheed to grant effective
protection to the Convention right€ Thus, the creation of an autonomous notion of
‘law’ is the means by which the Court reviews tlwengstic law independently from
national authorities.

The term is autonomous in a double sense. Firsilotvhen the Court verifies the
existence of a domestic legal basis, it is satishg a ‘substantial notion’ of law,
which does not refer to strict formal criteria withspect to its institutional origiffs®
This choice was first expressed in 1979, when therthad to apply Article 10 ECHR
(protecting the freedom of expression) to a comtasnjurisdiction®'° The following
question arose: can an interference with the freedbexpression be ‘prescribed by
law’ (and thus legitimate under Article 10, pargra2 ECHR) even if it is not
regulated by a written provision? The European Coloserved that interpreting ‘law’
only as ‘statutory law’ would imply the exclusioh every common law jurisdiction
from the ambit of application of the European Caontia. Hence, the Court admitted
that legitimate restrictions to the freedom of @ggsion may derive from unwritten
law.

In addition to the existence of a domestic legalifahe Court requires the domestic
law to comply with qualitative standards: the lawstbe both ‘adequately accessible’
and ‘formulated with sufficient precision to enalilee citizen to regulate his
conduct’®* The citizen ‘must be able to have an indication) (of the legal rules
applicable to a given case’ and ‘must be ablenedd be with appropriate advice - to
foresee, to a degree that is reasonable in thenestances, the consequences which a

given action may entaif*?

397 Many authors point out that ‘law’ is a ‘semi-aubmmous’ notion, because it gives normative weight
to national law (whereas, normally, internationaluds see the national law as a fact). Eg: G
LAUTENBACH, The Rule of Law Concept in the Case Law of theoRean Court of Human Rights
(Oxford, OUP 2013) 162-163

98 Engel and Others v the Netherlands (1976) Serine 22

399 G LAUTENBACH, The Rule of Law Concept (n 306) 112

10 The Sunday Times v UK (no 1) (1979) Series A no 30

%11 Sunday Times v the UK (No 1), para 49

312 Sjlver and Others v UK (1978) Series A no 61, pa8@-88. Sometimes, the Court adds other
standards, in order to meet the specificities g@eauliar provision. See, eg, the ‘non-arbitrarihess
requirement recurring in the case law on Art 5:tHEE, case of X v UK, 5 November 1981, para 43
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Today, according to the well-established case lath® European Court of Human
Rights, the national law of the member states ofacept which comprises written as
well as unwritten law and implies qualitative raguients, notably those of
accessibility and foreseeabilitt*® It must be stressed, again, that this notion wfifa
unitary, and thus applicable also to the delicate f criminal law. Consequently, the
case law can legitimately be the ground for thenicral liability of the culprit,
provided that its developments are ‘consistent whith essence of the offence’ and
‘reasonably foreseeabl&?

The combination of the autonomous notions of ‘anialii and of the autonomous
notion of ‘law’ makes it possible to conclude thatder the Strasbourg system,
‘criminal law’ is a concept which refers to any assible and foreseeable norm,
prescribing, for a certain act or omission, conseges that have criminal nature
according to the Engel criteria. This is the anufitapplication of the guarantees
enshrined in both Article 6 and Article 7 ECHR.

4.3 The guarantees embodied in Article 7, paragraffCHR

At first sight, Article 7, paragraph 1 of the Euegm Convention encompasses only
the non retroactivity principle, prohibiting thetn@spective application of the
criminal law, and of heavier penalties, to the idetint of the accused. The European
Court, however, ascribes a wider dimension to ttevipion, by interpreting it as

follows:

‘Article 7 par 1 (art. 7-1) of the Convention istremnfined to prohibiting the
retrospective application of the criminal law to @stused’s disadvantage. It
also embodies, more generally, the principle thdy ¢the law can define a
crime and prescribe a penaltyu{lum crimen, nulla poena sine lggend the

principle that the criminal law must not be exteefj construed to an

33 CR v UK (1995) Series A n 335-C, para 33
314G v France (1995) Series A n 325-B, para 34
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accused’s detriment, for instance by analogy; iloves from this that an
offence must be clearly defined in lai”

Thus, the provision grants the need for a cleaindiein in law of criminal offences
and the void for an extensive construction of theinal law to the detriment of the
accused. In 2009, through an evolutive interpretabf the provision, the Court
added the right to the retrospective applicatiorthaf more lenient penalty (dex
mitior principle) and the right to be held criminallydia only for acts committed
with mens rea (or culpability principlé}®

On the whole, Article 7, paragraph 1 ECHR doespmnotect the principle of legality
as conceived by continental legal systéMsccording to the European case law, the
provision voids any extensive construction unfaabie to the accused, and not only
the use of analogy. Moreover, the European caselées not include in the provision
the statutory nature of criminal offences, refegrthenullum crimenprinciple to the
autonomous and deformalized notion of ‘law’ anadly&s the previous paragraph.
Thus, it has been (correctly) pointed out thatddeti7 par 1 ECHR does not entail the
nullum crimen sine legebut thenullum crimen sine iurg@rinciple®'® This approach
has been harshly criticized by continental schol@aring that such a deformalized
notion will undermine the formal guarantees engiin the legality principlé'®
Sometimes, the same Strasbourg judges have bedmgcatubts upon the

legitimacy of using thenullum crimen sine iurein the context of civil law

315 Kokkinakis v Grece (1993) Series A n 260-A, pafa Among the many studies dealing with this
provision, see: ABERNARDI, ‘Commento sub Art. 7 CEDU’ in 8ARTOLE, B CONFORTI AND G
RaiMONDI (Eds), Commentario alla Convenzione Europea péutia dei diritti del'uomo e delle
liberta fondamentali (Padova, CEDAM 2001); I SaLvIA, La Convenzione Europea dei diritti
dell'uomo (Napoli, ESI 2001) 190 ff; MANES AND V ZAGREBELSKY, La Convenzione europea (n
288) 27 ff; AEspPosITqQ Il diritto penale ‘flessibile’ (Torino, Giappiche2008) 307 ff; ENICOSIA,
Convenzione Europea dei diritti dell'uomo e diritenale (Torino, Giappichelli 2006) 56 ffEL
PETTITI, E DECAUX AND PH IMBERT (Eds), La Convention Européenne des Droit de I'hem
Commentaire Article par Article (Paris, 2nd ed, Bmmica 1999); CRuUssO AND P QUAINI, La
Convenzione Europea dei Diritti del'lUomo e la @prudenza della Corte di Strasburgo (Milano,
Giuffré 2006) 125; LPETTOELLO MANTOVANI, ‘Convenzione Europea e Principio di Legalita, in
Studi in memeoria di Pietro Nuvolone, | (n 4)

%16 Scoppola v Italy (no 2) App n 10249/QBCtHR, 17 September 2009); Sud Fondi Srl et Autres ¢
Italie, Appl n 75909/01 (ECtHR, 20 January 2009)

317 ENicosia, Convenzione Europea (n 236) 57

318 R KOERING-JOULIN, ‘Pour un retour’ (n 78) 247 ff

319 SHUERTA TOCILDO, ‘The Weakened Concept’ (n 78):KROERING-JOULIN, “Pour un retour’ (n 78)
247 ff
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jurisdictions.®?° This possibility is analysed by the conclusiorttaf present chapter,
after having taken into consideration the Europemse law on reasonable

foreseeability.

4.4 lus certum as reasonable foreseeability ofctimainal law

Among the guarantees embodied in Article 7, pardyrh ECHR, the European
Court lists the need for a clear definition in lafvcriminal offences. As already
stated, the notion that the law must be ‘formulatéti sufficient precision to enable
the citizen to regulate his conduct’ has been etedty the Court as an essential
requirement of the autonomous notion of law, tpieable to all fields of the lai?*

Its ratio has been identified in the right of individuals lbe able to foresee the
consequences that their actions efff@ilOf course, an absolute foreseeability is
impossible to reach: thus, the Court is satisfiga bess strong parameter, identified as
‘reasonable foreseeability?*>

In the field of the criminal law, the reasonableefeeability requirement developed
by the Court bears a double meaning. On one harsglihie ground for assessing the
presence of a valid ‘criminal law’, in accordancéhwthe autonomous notions of
‘criminal’ and of ‘law’ elaborated by the Europe@aurt. On the other hand, it is the
ground for verifying whether the domestic law dassthe need for a clear definition
in law of criminal offence&?*

In the following pages, an analysis of the case teameasonable foreseeability is
provided, with the aim of deriving the position thle European Court of Human
Rights on the need for precision in law of crimimdfences. Before starting the
analysis, however, two clarifications are needeidstliy, as the European Court
conceives thenullum crimen sine leg@s nullum crimen sine iurethe need for
precision in law of criminal offences is not equérd to the need for precision of

criminal statutes. Thus, in the following pagegrefce will be made to tles certum

20| arissis and Others v Greece, ECHR 1998- (Judgmik}
%21 gunday Times v UK (No 1) Series A n 30, para 49

322 5jlver and Others v UK (1978) Series A n 61, p&a$88

323 The Sunday Times v UK (No 1) (1979) Series A n 30

324 Kokkinakis v Grece (1993) Series A n 260-A
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principle, as a concept under which all the exigenconnected to the certainty of the
ius (‘law’, in the autonomous notion provided by theu@) can be brought. Secondly,
as reasonable foreseeability is first and forensosequirement of the autonomous
notion of law, it is important to remember that Beurt makes use of this notion
frequently, and not only when dealing with the néadprecision in law of criminal
offences. The Court speaks of reasonable foredégatinen assessing the need for
a strict interpretation of criminal offences, whemecking the non retroactivity of a
new interpretationwhen dealing with lacunae in the domestic law @& thember
states,when confronted with the retroactive application afcriminal statutd®
Briefly, reasonable foreseeability is now the cantelement of the protection
afforded by Article 7, paragraph 1 ECHR, and thdigial review over the
compliance with this provision is frequently focdsen reasonable foreseeability,
even when the guarantees dealt with by the Coumatorelate to theus certum
principle.

Thisreductio ad ununof the guarantees embodied in Article 7, paragtaplCHR is
not shared by the following analysis, which focusedy on the position of the
European Court towards the need for precisionwndicriminal offences. Thus, even
if the Court makes frequent use of the notion elgonable foreseeability’, it is
necessary to extract from the huge amount of caseon this topic only those
conclusions which are valid for assessing the jposdn ‘reasonable foreseeability’ as

ius certum

325 On the reasonable foreseeability of the domestictts interpretation: Radio France and Others v
France, ECHR 2004-II; Alimucaj v Albania, App n Z305 (ECtHR, 7 February 2012); SW and CR
v UK (1995) Series A nn 335-B and 335-C; Pessitrance, App n 40403/02 (ECtHR, 10 October
2006); Huhtaméki v Finland, App n 54468/09 (ECtHRMarch 2012). Specifically relating to
Article 7, para 1 ECHR: Vyerentsov v Ukraingpp n 20372/11 (ECtHR, 11 April 2013). Mutatis
mutandis, see also: Baranowski v Poland, ECHR 200Bawka v Poland, App n 25874/94 (ECtHR,
9 January 2001); ECtHR, case of Yeloyev v Ukraiyep n 17283/02 (ECtHR, 6 November 2008);
Farhad Aliyev v Azerbaijan, App n 37138/06 (ECtHRNovember 2010); Tymoshenko v Ukraine,
App n 49872/11 (ECtHR, 30 April 2013). On the retive application of a new criminal statute:
Achour v France [GC], ECHR 2006-IV
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4.5 The developments of the European case lawsocertum

As already mentioned in the previous paragraples,nittion of foreseeability was
introduced in the European case law as a quaktagquirement contributing to
shape the autonomous notion of ‘law’ under the @otien system, thus being
applicable to any reference the Convention makése@omestic law of the member
states.

The first and leading judgment on the autonomou®naf law was released by the
Court in 1979, in the case 8tinday Times v the UE® The publisher, the editor and
a group of journalists of the British weekly newseahad applied the Convention
organs, alleging a violation of Article 10 ECHR. éjhclaimed that the British
authorities had unlawfully restrained their freedofhexpression, by applying to their
publications the restrictions of the common lawdohslaw of contempt’. The
applicants maintained that the judge-made law coatde the ground for a legitimate
interference with Article 10 ECHR, which allows trégion to the freedom of
expression only if (among other requirements) therference is ‘prescribed by
law’. 3%

The European Court dismissed the applicants’ clatating that the expression
‘prescribed by law’ might be satisfied either batstory or by judge-made law (hence
the famous statement that ‘the word “law” in thepmression “prescribed by law”
covers not only statute but also unwritten law)heT Court clarified that the
requirements flowing from that expression are #ueeéssibility’ and ‘foreseeability’ of
the interferences with one’s freedom, meaning trathe one hand, ‘the citizen must
be able to have an indication that is adequatbencircumstances of the legal rules
applicable to a given case’ and, on the other htrad,'he must be able - if need be
with appropriate advice - to foresee, to a degreat tis reasonable in the
circumstances, the consequences which a givemauci&y entail’.

The Court wisely added that the consequences vehgikien action may entail ‘need

not be foreseeable with absolute certainty’, beedhs is an impossible result and

326 The Sunday Times v UK (No 1) (1979) Series A n 30
%27 |bidem
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‘whilst certainty is highly desirable, it may brimgits train excessive rigidity and the
law must be able to keep pace with changing cir¢cantes’. Accordingly, the Court
recognized the need for interpretation of laws @hmight be ‘inevitably couched in
vague terms’), and reached the conclusion thateénconcrete case under review the
common law discipline had been sufficiently spedfby the English courts, so that
the applicants had been ‘able to foresee, to aedetirat was reasonable in the
circumstances’ the consequences of their condust. Court thus recognized no
violation of Article 10 ECHR.

In the Kokkinakis judgment of 1993, the Court extedh the autonomous notion of
law elaborated isunday Time® thenullum crimerprinciple, opening the door to the
subsequent statement that ‘when speaking of laticl&r7 alludes to the very same
concept as that to which the Convention refersiéisee when using that terrff®

The Kokkinakis judgment involved the vague offen€éroselytism’ provided by the
Greek criminal law?® The compliance of this offence with the Conventitandards
was firstly analysed from the standpoint of Artiel&ECHR, protecting the freedom of
religion. The Court recognized that ‘there existéedody of settled national case law
(...) which had been published and was accessibleafid was such as to enable Mr
Kokkinakis to regulate his conduct on the mattAccordingly, the interference with
the applicant’s freedom of religion was deemed ¢o‘firescribed by law’ by the
European Court, and no violation of Article 9 ECWRs found.

This review was followed by an analysis of the tiegicy of the offence under Article
7 ECHR. The European Court held, for the first tithat thenullum crimenprinciple
involves a ‘clear definition in law of criminal @fhces’, adding that the requirement ‘is
satisfied when the individual can know from the eing of the relevant provision and,
if need be, with the assistance of the court'srpratation of it, what acts and
omissions will make him liable’. The Court thus derstrated the close connection
between theullum crimenprinciple and the autonomous notion of ‘law’ eledied in
Sunday Timedy referring back to the conclusions reached uAdécle 9 ECHR and
finding no violation of Article 7 ECHR.

328 5W and CR v UK (1995) Series A nn 335-B and 335-C
329 Kokkinakis v Grece (1993) Series A n 260-A
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The interest of the European Court for the fordségaof the criminal law surfaced in
subsequent judgment® finally reaching its climax with the famous ‘maititrape’
casesC.R.andS.W. v the UK

It must be underlined that in those two well-knoand hotly debated judgements, the
notion of foreseeability was mainly used by the €ouits chronological dimension: it
was the parameter used by the Court to verify ¢giilnacy of an evolution of the
English criminal law at the detriment of the acclsehus, foreseeability was used to
evaluate the alleged retroactivity of a criminal larovision, and not for assessing its
degree of precision. However, the reasoning ofé@hodgments bears a considerable
importance for all the subsequent case lawusrcertum In C.R.andS.W, for the first
time, the Strasbourg Court referred to the ruléaaf as the context in which to place
the guarantees enshrined in Article 7, paragraplC®HR. Underlying the ‘prominent
place’ of these guarantees in the Convention systeem Court assessed that the
purpose of thenullum crimen sine iuras that of providing ‘effective safeguards
against arbitrary prosecution, conviction and pomient’. This statement would lately
be present in many judgments concerning Article GHR3*? As in the earlier
Kokkinakis case, the Court recognized that, even in the atelifield of criminal
liability, laws might be couched in vague terms #ngs need interpretation to produce
foreseeable results. The Court identified the nexpents of a legitimate ‘gradual
clarification’ of the criminal law: namely, conssicy with the essence of the
offence, and reasonable foreseeability. Thus,drthird relevant application of the
foreseeability requirement to the criminal law, @eurt introduced the parameters for
assessing the legitimacy of the developments dogumto the jugde-made law on

criminal matters.

30Eg: G v France (1995) Series A n 325-B, in whiwd €ourt referred ex officio to the foreseeability
of a criminal provision

31 SW and CR v UK (1995) Series A nn 335-B and 335-C

332 In the case law referring to Article 7 ECHR andefeeability, it is possible to find many other
judgments assessing, word to word, the same: HwkiZayrek v Turkey, ECHR 2001-1l; Veeber v
Estonia (No 2), ECHR 2003-I; Gabarri Moreno v Spadpp n 68066/01 (ECtHR, 22 July 2003);
Puhk v Estonia, App n 55103/00 (ECtHR, 10 Februz94); Kafkaris v Cyprus App n 21906/04
(ECtHR [GC] 12 February 2008); Kononov v Latvia,pAp 36376/04 (ECtHR [GC] 17 May 2010);
Korbely v Hungary, App n 9174/02 (ECtHR [GC]19 Sapber 2008)Liivik v Estonia App n
12157/05 (ECtHR, 25 June 2009); Scoppola v Italg @Y App n 10249/03 (ECtHR, 17 September
2009); Gurguchiani ¢ Espagne, Appl no 16012/06 KECt15 December 2009); Alimucaj v Albania,
App n 20134/05 (ECtHR, 7 February 2012); CamilleMalta, App n 42931/10 (ECtHR, 22 January
2013)
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C.R. and S.W were also the cases in which the Court introdutted adjective
‘reasonable’ to the foreseeability requirement. Taurt motivated this choice by
declaring that the wording of most statutes bears@vitable element of imprecision,
due to the fact that laws must be of general agptio. In addition, it acknowledged
that a certain imprecision might be useful to awxdessive rigidity, so that the law
can keep pace with the developments of sociéty.

The recognition of the relative nature of foresdagbnot conceived as an absolute
requirement, but as a reasonable standard to bedaim cleared the ground for the
subsequent creation of parameters used for asgessirether a reasonable
foreseeability is achieved. These parameters wéabomated in the following
Gropperacase, in which the Court was asked to assess ahathinternational law-
based provision limiting the applicants’ freedomesfression had been reasonably

foreseeable to thefi? On that occasion, the Court assessed the follawing

‘[T]he scope of the concepts of foreseeability aedessibility depends to a
considerable degree on the content of the instrunmeissue, the field it is
designed to cover and the number and status ofethoswhom it is
addressed®

The three parameters thus identified (content efinlstrument, field the instrument is
designed to cover, number and statutes of thoaddon the instrument is addressed)
were first used to evaluate the foreseeability e triminal law in theCantoni
judgment3® On that occasion, the European Court warned affiérsons carrying on
a professional activity’ of the need to ‘proceedhwa high degree of caution’, being
‘expected to take special care in assessing tke tigt such activity entails’. From
that moment on, the Court made frequent use ottrgent’, ‘field’ and ‘subjects’ of
the criminal provision to assess its compliancehwite reasonable foreseeability

requirement’

333 See also Cantoni v France, ECHR 1996-V
34 Groppera Radio AG and Others v Switzerland (1%3)es A n 173
335 ||h;
Ibidem
%3¢ Cantoni v France, ECHR 1996-V
%7 Eg: Bakaya and Okguglu v Turkey [GC], ECHR 1999V; KA and AD v Belgium, App no
42758/98; 45558/99 (ECtHR, 17 February 2005Flinkkila and Others v Finland, App n 25576/04
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By the end of the 1990s, the applications concgraague criminal laws increased.

In the Grigoriadescase, the applicant expressly contested thatritmnal offence of
‘desertion and insult to the army’ was too looseéfined to satisfy théus certum
principle under Article 7, paragraphl of the Cortien **® However, since he also
alleged a violation of Article 10 ECHR (freedom @fpression), the Court mainly
concentrated on this second claim. The Court Heddl the ordinary meaning of the
word ‘insult’” was sufficiently clear to enable tla@plicant to foresee the risk of a
criminal sanction for his actions. Thus, the Cdaund that the interference with the
applicant’s freedom of expression had been ‘presdrby law’, and no violation of the
Convention was found.

In the Larissis case, the applicants complained about the vagdencaf of
‘proselytism’ already examined by the Court in #ekkinakiscase, introducing the
new argument of the lack of consistency of the ddimease law. The Court analysed
the situation only from the standpoint of ArticleELCHR; however, relying on its
previous findings in theKokkinakis judgment, it denied that a violation of the
Convention had occurred.

In the Baskaya and Okguglu case, the applicants relied on Article 7, paragrap
ECHR to challenge the compatibility with the Contten of the offence of
‘propaganda against the state’s indivisibility’.eT@ourt applied the parameters of the
content and field of the law, holding that the sigwof the state may require certain
discretion by domestic judges. Having thus evatligite quality of the national case
law, the Court concluded that the offence was maisly foreseeab&®

The Grigoriades, Larissis and B&ayajudgments demonstrate a growing attention by
the applicants and by the Court to the protectibrius certumunder Article 7,
pargraph 1 ECHR; at the same time, they show a certain resistance, by part of the
Court, to assess a violation of the Conventiorhia tegard. In the early 2000s, the
attention forius certumwas temporarily abandoned, and the European QCdurt
Human Rights took into consideration reasonablesieeability only as a parameter to

verify if a new ‘criminal law’ had been applied n@spectively to the detriment of the

(ECtHR, 6 April2010); Kononov v Latvia [GC], n 36376/04, ECHR10; Michaud v France, App n
12323/11 (ECtHR, 6 December 2012)

338 Grigoriades v Greece, ECHR 1997-VII

339 Baskaya and Okcuglu v Turkey [GC], ECHR 1999-1V
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accused?’ By the mid-2000s, the notion of reasonable foraisitiey as a guarantee
for ius certumpermeated again the Strasbourg casétatowever, the attitude of the
Court was still quite rigid, denying any violatiohthe Convention.

In the Moiseyevcase, the applicant complained of his convictian‘liigh treason in
the form of espionage’ (i.e., ‘communication oftstaecrets’), committed at a time
when there was no law specifying the notion ofessaicreté?? The Court held that the
interpretation given by the domestic courts to ¢hieninal provision for which the
applicant had been convicted had been ‘consistéht the essence of the offence’.
Thus, recalling its previous findings in tld@rgic case, the Court stated that ‘an
interpretation (...) which was — as in the presase — consistent with the essence of
that offence, must, as a rule, be considered feedse’>** By relying on this
assumption, the Court found no violation of Articl&CHR.

In the K.A. and A.D.case of 2005, the applicants relied on the absehcan
established case law to complain about the ladoraseeability of their conviction
for sadomasochist acts, punished by the domestit coder the offence of ‘actual
bodily harm’®** The Court denied that the total lack of case lawid amount to a
violation of Article 7 ECHR, relying on two considgions: firstly, the
sadomasochist acts committed by the applicants s@extreme that they could not
be expected to be frequent, thus giving birth testablished case law on the topic;
secondly, the applicants were a judge and a medarbr, so they could not claim
to be unaware of the serious legal and medicalemprences of their actions. On this
basis, the Court denied that there had been a twolaof the reasonable
foreseeability requirement. In this case, the Crmli¢d substantially on the parameter

of the ‘status of those to whom the law is addmdsseorder to reach this conclusion.

30Eg: Veeber v Estonia (No 2), ECHR 2003-I; Gablttoreno v Spain, App n 68066/01 (ECtHR, 22
July 2003); Grava c ltalie, App n 43522/98 (ECtHR,July 2003) Puhk v Estonia, App n 55103/00
(ECtHR, 10 February 2004); Achour v France [GC],pAp 67335/01, ECHR 2006-IV; Pessino v
France, App n 40403/02 (ECtHR, 10 October 2006)k&@s v Cyprus, App n 21906/04 (ECtHR
[GC] 12 February 2008)

%1 Eg : KA and AD v Belgium, App #2758/98; 45558/99ECtHR, 17 February 2005); Kafkaris v
Cyprus, App n 21906/04 (ECtHR [GC] 12 February 2008

312 Moiseyev v Russia, App n 62936/00 (ECtHR, 9 Oct@938)

3 Jorgic v Germany, App n 74613/01 (ECtHR, 12 J@9?)

344 KA and AD v Belgium, App nn 42758/98 and 45558(B€tHR, 17 February 2005)
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Subsequent judgments also rely, almost exclusivalythis subjective parameter in
order to deny the lack of foreseeability of theririal law>*°

Finally, by the end of the 2000s, the Court statte@dssess violations of Article 7,
paragraph 1 ECHR due to an infringement ofitleecertumprinciple. The first case
was that of Mr. Kafkaris, a Cypriotic applicant whad been sentenced to life
imprisonment for murder. According to the PrisorgB&ations applicable in Cyprus
at the time of Mr. Kafkaris’ conviction, ‘life imponment’ was tantamount to
imprisonment for a period of twenty years. Howewdrile the applicant was serving
his sentence, the Prison Regulations had been legpbgy the domestic Supreme
Court, and a new statutory law, denying the redugthad entered into force. Mr.
Kafkaris applied the European Court and allegedirdningement of Article 7,
paragraph 1 EHCR, due to the retroactive applicabd a heavier penalty. The
Strasbourg Court, however, was not satisfied bygtinaification of the phenomenon
as a retrospective application of the criminal lamg decided to autonomously qualify
the case as a question involving the ‘quality efHw’.

The Court thus verified that, when the applicant tmmmitted the offence, all
domestic authorities were working on the premisat tlife imprisonment was
tantamount to an imprisonment of twenty years. Phison Regulations concerned
the execution of the penalty, and not the pendhglfi but the distinction was
basically unknown to the same domestic authoriftes first clarification being
given only after the commission of the offence bg applicant). On this basis, the
Court concluded that, at the time when the applibad committed the offence, the
relevant domestic law ‘taken as a whole was nohédated with sufficient precision
as to enable the applicant to discern, even wiginggpiate advice, to a degree that was
reasonable in the circumstances, the scope of ¢halty’. Accordingly, the Court
assessed that a violation of Article 7, paragra@CHR had occurred. Interestingly, a
partly dissenting opinion criticized the choice dxy the majority to use the ‘quality
of the law’ requirement in relation to Article 7 BR, assuming that it belonged only

to the Convention provisions referring to interferes ‘prescribed by law*®

%5 Eg: Kuolelis and Others v Lithuania, App nn 74387/ 26764/02 and 27434/02 (ECtHR,
19 February 2008)

346 Kafkaris v Cyprus App no 21906/04 (ECtHR [GC] 1&bFuary 2008) (Judge Loucaides, joined by
Judge Jdierg)
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The reasoning of thKafkaris case was undoubtedly incoherent where the Castt fi
applied the reasonable foreseeability requirensend,then refused to recognize that a
retrospective application of a heavier penalty ladurred. As another dissenting
opinion pointed out, this was a ‘superb contradittin the reasoning’’ However,
with specific regard to the findings ams certum it must be stressed that the Court
might have never been referring to the ‘qualitylaf’ requirement in relation to
Article 7, paragraph 1 ECHR, but this does not intpht the requirement had never
been applied, before, to the criminal law. As desti@ted by the above analysis, the
guality of the law has always been the prime canoérthe Court when speaking of
criminal offences. The&afkaris judgment was perfectly in line with the previous
judgments, applying to the criminal law the qua&li requirements of accessibility
and foreseeability. In addition, as already ex@dinthe need for a coherent
interpretation of the Convention requires that H@me term be given the same
meaning: thus, if the provisions referring to iféeences ‘prescribed by law’ imply
qualitative requirements, all other provisions nefigg to the notion of ‘law’ should
comply with the same standards.

The followingLiivik judgment confirmed the conclusion that the ‘quatit law’ test
must be applied also to the criminal law. The casginated in an application
concerning the Estonian offence of ‘misuse of ddfigosition’, criminalizing the
‘intentional misuse by an official of his or herfiofal position with the intention to
cause significant damage, or if thereby significdatage is caused, to the legally

protected rights or interests of another persotoguublic interests®?®

The offence
had been inherited from the former Sovietic legatem: thus, the domestic case law
giving shape to the vague notions composing theno# (such as ‘significant
damage’, or ‘public interest’) had been developedeun the influence of a totally
different economic system. After the fall of thevigbic Union, the Estonian Supreme
Court had given an interpretation to the ‘significdamage’ which did not, however,
call for specific criteria on which the damage cbbe assessed. Therefore, when the
applicant was tried, domestic courts were relyimg vague notions (such as the

incompatibility with a ‘general sense of justicai)order to determine if a significant

347 Kafkaris v Cyprus, App n 21906/04 (ECtHR [GC] 1&bfuary 2008) (Judge Borrego Borrego)
38 iivik v Estonia, App n 12157/05 (ECtHR, 25 Jur@02)
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damage had occurred. The applicant thus appliedEtlrepean Court of Human

Rights, alleging that his sentence had been basa unclear and incomprehensible
(...) law’ and thus had violated Article 7, parggral ECHR. The European Court,
having analysed the background in which the offdra been developed, concluded

as follows:

‘O]n the whole (...) the interpretation and apption of Article 161 in the

present case involved the use of such broad no@odssuch vague criteria
that the criminal provision in question was nottloé quality required under
the Convention in terms of its clarity and the &&eability of its effects’.

Another judgement followed in 2012, concerning dipglication of Mr. Alimucaj, an
Albanian citizen who had been sentenced to twerggrs imprisonment for
deception, on the basis of a new calculation syst@morated by the domestic courts
after the commission of the offence, and on theuiggoof a new law attaching
criminal consequences to the process of loan-takigr. Alimucaj had applied the
European Court complaining of the retrospectiveliegiion of a heavier penalty,
and of the lack of a legal basis for his convictidhe Court dismissed the second
claim, and checked only whether, at the time winenaffence was committed, there
was ‘interpretive case law which would satisfy theeseeability test’ with regard to
the final amount of twenty years’ imprisonment. T@eurt concluded that, at the
time the applicant had committed the offence, hddtaot have reasonably foreseen
such a heavy penalty: thus, a violation of Arti¢|gparagraph 1 ECHR was declared.
Even though the judgment focused on the retrospedtnposition of a heavier
penalty, a dissenting opinion wisely pointed owttim the case of Mr. Alimucaj the
actual issue to be taken into consideration wasldbk of foreseeability of the
unlawfulness of the loan-taking, because, at the tivhen the applicant was engaged
in the relevant behaviours, there was ‘absolutelhing to indicate or suggest that

the applicant’s actions would be considered unl#wfd

#9Alimucaj v Albania, App n 20134/05 (ECtHR, 7 Felnyua012) 5
$0%limucaj v Albania, App n 20134/05 (ECtHR, 7 Fetmu2012) (Judges Sikuta and De Gaetano)
par 4

79



CHAPTER II

In 2013, in the case @amilleri v Malta the Court found again a violation of Article
7, paragraph 1 ECHR due to an infringemerthefius certunprinciple®** The case
originated in an application by Mr Camilleri, a N&de citizen sentenced to fifteen
years’ imprisonment for possession of illegal drugsder the Maltese law, the
Attorney General choses whether such offencesodne tried by the Criminal Court,
or by the Magistrates’ Court, with relevant consatpes as to the penalty applicable
for a verdict of guilty. Mr Camilleri complained dh the Maltese law gives the
Attorney General total discretion in deciding whighthe two punishment brackets
Is to be applied in the concrete case, thus cauwsingfringement of Articles 6 and 7
ECHR.

As for the alleged violation of theullum crimenprinciple, the Court acknowledged
that the relevant provision was not ambiguous alear in respect of what actions
were criminal: however, the Maltese law did notedetine with any degree of
precision the circumstances in which a particulaniphment bracket was to be
applied, because the criteria followed by the Atéyr General were not published,
neither made the subject of a judicial clarificatiover the years. The domestic case
law demonstrated that the choice of the punishrbeattket was unpredictable: thus,
the applicant could not have foreseen the penaltyhich he had been sentenced.
The Court held that ‘the relevant legal provisiailed to satisfy the foreseeability
requirement and provide effective safeguards agansitrary punishment’, thus
causing an infringement of Article 7, paragraphCHR.

For the time being, these remain the only judgment&hich the European Court
found a violation of Article 7, paragraph 1 ECHRedw the an infringement afis

certum®?

On the whole, the topic of reasonable foresedglaib a guarantee faus

certumhas been developed by the Court in tight connedtiibh the other aspects of
reasonable foreseeability, having scarcely receagdnomous attention. However,
some conclusions can be drawn as to the positidheoEuropean Court of Human

Rights towards the need for precision in law ofmanial offences.

%1 Camilleri v Malta, App no 42931/10 (ECtHR, 22 Janu2013)
%2 The conclusions of the present research are upda@ecember 2013
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4.6 The main features nfs certumas reasonable foreseeability

4.6.1 The subjective dimension

The notion of ‘foreseeability’ can have an objeetior a subjective dimension.
Objective foreseeability is a concept referringtie law as a means to regulate the
relationship between state powers and privateecitizIt is a requirement working at
the level of the state responsibility, serving tarpose of providing ‘effective
safeguards against arbitrary prosecution, convicéind punishment®*® Subjective
foreseeability is a prerequisite for the existeatenens rea, allowing the citizens to
know in advance which conducts will make them aniafly liable. It is a requirement
working at the level of the citizens responsibjligllowing them to predict the
consequences of their actions and to act accoydifrgthe case law dealing with the
need for precision, the Strasbourg Court mainlyuses on this second perspective,
defining foreseeability as the situation in whitte' individual can know (...) what acts
and omissions will make him liabl&®# and holding the ‘number and status’ of those to
whom the law is addressed as a central elemehisoévaluatior?>

Such a subjective perspective on the foreseeabiitige law is not surprising. On the
one side, the Court is committed to the proteatibhuman rights: thus, it approaches
both the principle of legality and the need forleac definition in law of criminal
offences as human rights. On the other side, thgesctive perspective is strictly

related to the relative dimensionio$ certum

%3 |n the case law referring to Article 7 ECHR amdekeeability, it is possible to find many other
judgments assessing, word to word, the same: BudgrZayrek v Turkey, App nn 29295/95 and
29363/95, ECHR 2001-II; Veeber v Estonia (No 2) App5771/99, ECHR 2003-I; Gabarri Moreno v
Spain, App n 68066/01, 22 July 2003 (unreportedhkPv Estonia, App n 55103/00, 10 February
2004 (unreported); Kafkaris v Cyprus, App n 219d@6(HCtHR [GC] 12 February 2008); Kononov v
Latvia [GC], App n 36376/04, ECHR 2010; Korbely wikgjary [GC], App n 9174/02, 19 September
2008 (unreported Liivik v Estonia, App n 12157/05 (ECtHR, 25 Junéd2)y Scoppola v Italy (No 2)
App n 10249/03 (ECtHR, 17 September 2009); Gur@rihé Espagne, App n 16012/06 (ECtHR, 15
December 2009); Alimucaj v Albania, App n 20134(8&tHR, 7 February 2012)

%4 Kokkinakis v Grece (1993) Series A n 260-A

%5 Groppera Radio AG and Others v Switzerland (1%30)es A n 173
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4.6.2 The relative dimension

In the European case laws certumis acknowledged a relative dimension. Being
committed to an evolutive interpretation of the Gamtion, the Court conceives the
use of broad terms as a necessary tool to allow ldle to adjust to social
developments. Thus, the existence of a ‘penumbidoobt’ in relation to borderline
facts does not in itself make a provision inconipatiwvith Article 7, provided that it
proves to be sufficiently clear in the large majodf cases>® Thus, the consequences
which a given action may entail ‘need not be foeebte with absolute certainty’
because ‘whilst certainty is highly desirable, &ybring in its train excessive rigidity
and the law must be able to keep pace with chargjisgmstances’™® The Court is
satisfied by a ‘reasonable’ foreseeability of the,i°>° depending ‘to a considerable
degree on the content of the instrument in isfigefield it is designed to cover and the
number and status of those to whom it is addres8&dhe status of the addressee of
the criminal provision has often been taken intosieration by the Court to evaluate

the foreseeability of the law.

4.6.3 The focus on the interpretation of the law

Connected to the subjective and relative dimensibius certumis the relevance

attributed by the European Court to the interpi@tabf the law. If the absolute

precision of a written provision is held as somaghimpossible to reach and not
convenient, then the European notionusfcertumimposes a certain degree of judicial
activism by domestic courts.

Indeed, according to the European Court, the rbtaeojudiciary is that of dissipating

the interpretative doubts that the wording of criatistatutes might leave, taking into

%6 cantoni v France, ECHR 1996-V

%7 The Sunday Times v UK (No 1) (1979) Series A n 30

%8 cantoni v France, ECHR 1996-V

$9SW and CR v UK (1995) Series A nn 335-B and 33%@ntoni v France, ECHR 1996-V; Soros v
France, App n 50425/06 (ECtHR, 6/10/2011)

30 Groppera Radio AG and Others v Switzerland (1%30)es A n 173
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account the unavoidable changes of the human gdetethus, the Court approves
and encourages judicial activism at the nationadl|ebecause the interpretation of the
law is the only tool by which reasonable foresdaglonf the (inherently) uncertain

statutory provisions can be granted.

4.6.4 The chronological dimension

The focus on the interpretation of the law ineuitaditributes to the need for precision
a chronological dimension, because the interpaetatevelops over period of timé&s,
Thus, not only there must be a body of nationaé da#/, published, accessible, and
such as to enable the individual to regulate histbaduct on the matté?® It is also
necessary that the activity of the judiciary re¢pebe requirements of a legitimate
‘gradual clarification’ of the criminal law: namelgonsistency with the essence of the
offence, and reasonable foreseeability.

Clearly, the ‘consistence with the essence of tlffenoe’ requirement makes
foreseeability easily dependent on the nature efdfience under review. Indeed,
when the offence consists in behaviours which ateirally conceived as criminal
(e.g., rape , murder), the Court is more pronestess the foreseeability of changes in
the law, even though unfavourable to the acct¥ed.

As for the foreseeability of judge-made law, itnisver in doubt whenever there is a
‘long-established case law’, having taken a ‘cl@ad consistent position’ towards the
interpretation and application of the written peiwn>®> However, if that case law has
been developed under a different legal system, ithateputed by the Court as
tantanamount to its abseri®.A newly developed interpretation is presumed to be

foreseeable when it is consistent with the essehttee offence®®’

%! Cantoni v France, ECHR 1996-V

%23W and CV v UK (1995) Series A nn 335-B and 335-C

363 Kokkinakis v Grece (1993) Series A n 260-A

%4 SW and CR v UK (1995) Series A nn 335-B and 33%teletz, Kessler and Krenz v Germany,
ECHR 2001-II

355 Achour v France [GC], App n 67335/01, ECHR 2006-1V

3% Alimucaj v Albania, App n 20134/05 (ECtHR, 7 Felrnu 2012

37 Jorgic v Germany, Aopp n 74613/01, 12 July 200ZHR 2007 (extracts)
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The lack of a long-established case law might beoamportance when the applicants
are professionals or persons otherwise expectéshdes the regulation on a certain
issue®*® This highlights, again, the relative naturdusf certum and its tendency to be

a notion with a subjective dimension.

5. Conclusion

5.1 Critical evaluation of the European case lawiwscertum

As clarified in the above analysis, the EuropeamrCof Human Rights develops
autonomous definitions for the legal concepts tactwvhhe European Convention on
Human Rights refers. ‘Law’ is thus a concept whicbmprises written as well as
unwritten law and implies qualitative requirememtstably those of accessibility and
foreseeability>®® The origins of this definition lie in the need the Court to provide
an effective review over the laws developed in camraw jurisdictions. According
to this notion of law, thenullum crimen sine leg@rinciple is conceived by the
European Court asullum crimen sine iuteand the precise definition in law of
criminal offences is conceived as reasonable fesdshty of written and unwritten
laws fus certun.

The approach of the European Court torthbum crimenprinciple has been harshly
criticized by continental scholars, fearing thatlsa deformalized notion of law will
undermine the formal guarantees enshrined in timeipte of legality’’® Sometimes,
the same Strasbourg judges have been casting daquintsthe legitimacy of using the
nullum crimen sine iurén the context of civil law jurisdiction¥ Leaving aside the
other features of theullum crimenprinciple, some criticisms can indeed be moved to

the European notion afs certum

38 KA and AD v Belgium, App m2758/98; 45558/99ECtHR, 17 February 2005), para 55. See also
Custers, Deveaux And Turk v Denmark, App1843/03; 11847/03; 11849/BCtHR, 3 May 2007)
para 81

9 ECtHR, case of CR v UK, 22 November 1995, para 33

370 SHUERTA TOCILDO, ‘The Weakened Concept’ (n 78);KMOERING-JOULIN, ‘Pour un retour’ (n 78)
247 ff; V VALENTINI, Diritto penale intertemporale : logiche contirenied ermeneutica europea
(Milano, Giuffré 2012)

371 | arissis and Others v Greece, ECHR 1998-1 (Judzmky
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As demonstrated above, conceiving the need foigioecas reasonable foreseeability
of the law means that this notion is given a subjecand relative dimension. The
relative dimension allows the existence of vaguesland makes the requirement
dependent on elements such as the content of streinment in issue, the field it is
designed to cover and the number and status oé ttwosvhom it is addressed. This
carries the risk of unduly bad legislation and acdminations. The subjective
dimension is even more dangerousiuf certumis conceived as a human right, this
means that it can be balanced with other rightsgoivalent (or even superior) value,
such as the right to lif§? In addition, as wisely underlined by Judge Zufparif the
powerful objective guarantees entrenched in thalitggprinciple are reduced to a
‘subjective right to advance notice of what is [inaible under positive law’, the risk is
that the criminal actor is made a ‘legislator isicaroprio.®”®

It could be objected that the European Court of BaiiRights does not entirely refuses
the notion thatius certumhas also an ‘institutional’ dimension, i.e. a dmsien
addressing the state powers and not only citizeadsed, ifius certum by reason of its
subjective and relative dimension, requires arvactle of the judiciary, it also serves
the purpose of limiting the activism of domestiaite. When courts participate to the
creation of a valid domestic law under the Conwnsystem, they have to comply
with the same standards of quality that the writtemv must fulfil: namely,
accessibility and foreseeability. These requireseme essential to the autonomous
notion of law developed by the European Court: vidbnaiot accessible and reasonably
foreseeable cannot even be considered as’’faihus, ius certumrequires the
domestic case law to develop in a ‘reasonably é&wmalsle’ way, restraining the
discretion of the judiciary.

However, the objection must be rejected. The Ewopggourt of Human Rights is not
really interested in what is outside the limitsitsfrole: and its role is working with
human rights, not with rules and principles regatathe activity of the state powers.
Thus, its practice clearly demonstrates that tikedas onus certumas a requirement

laying the necessary grounds for the existencmens rea. Accordingly, the restraints

372 This is what the Court did in the famous ‘BerliralVcases : K-H W v Germany, ECHR 2001-Il;
Streletz, Kessler and Krenz v Germany, ECHR 2001-11

373 Streletz, Kessler and Krenz v Germany, ECHR 20@qdtidge Zupatic)

37" The Sunday Times v UK (No 1) (1979) Series A n 30
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placed on the judicial activity by the European @€oof Human Rights are not
grounded on objective parameters, but on the sabjective notion of ‘foreseeability’
which is the ground for mens rea. Thus, the omhytéitions to the discretion of courts
seem to depend on the ability of the concrete iddal to foresee their decisions. As a
consequence, if the addressee of the criminal ipitan, by reason of its status or by
reason of the field and object of the criminal laseuld foresee the possibility of
his/her criminal liability, no restraints are pldaen the state powers: not even the non-
retroactivity of unfavourable changes in the lawh® disadvantage of the accused.

For this reason, the European notioriusf certumas subjective foreseeability should
be ‘handled with care’ when transposed into dorodstial systems, where the need

for precision in law of criminal offences is noh{g) a human right.

5.2 Comparison between the European case law®nertumand the Italian

constitutional case law dex certa

As demonstrated in the first chaptéex certais a constitutional principle of the
Italian criminal law. According to the Italian Cditstional Court,lex certais not
always enforced in the criminal law by providinggorous description of the fatt
Hence, the Constitutional Court admits that preciss a quality of the law resulting
not only from the drafting of statutes, but alsonir their interpretation and
application®’® Accordingly, the aim ofex certais that of restricting the creative
power of judges into the limits of an ‘ordinary awerifiable’ interpretation, so to
give individuals the opportunity of knowing the law advanceé’’ Recently, the
constitutional case law has been translating tleel n@ restrain courts into the limits
of an ordinary and verifiable interpretation inteed for a constitutional or steady
interpretation of vague provisions. This positi@sembles the Europears certum

insofar as it attributes to interpretation a refévale in granting precision.

375 C Cost, sent 23/1961; C Cost, sent 79/1982; C,®0dt169/983; C Cost, sent 188/1975; C Cost,
sent 49/1980; C Cost, ord 84/1984; C Cost, sent/1488; C Cost, sent 5/2004,
<www.cortecostituzionale.it>

378 C Cost, sent 247/1989, <www.cortecostituzionate. it

377 C Cost, sent 34/1995; C Cost, sent 327/2008; &,Gent 21/2009, <www.cortecostituzionale.it>
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On these grounds, it must be acknowledged thanthim difference theoretically
separating the position of the Italian Constituib@ourt and of the European Court
of Human Rights (i.e., the object of the certainguirement) is not actually so
profound. The Italian constitutional system doe$ m@ognize the role of judicial
decisions in the law-creating process and, accglygithe need for precision in law
of criminal offences is referred to the statutawl However, as demonstrated in the
first chapter, the case law developed by the Hhali@onstitutional Court
acknowledges a relevant role to the decisions oftsan the process or granting
precision: it is for this reason thkgx certais deemed to require a constitutional or
steady interpretation of vague provision. Thus,réent developments of the Italian
constitutional case law show an interesting corsecg towards the results of the
European case law daos certum by taking into account the judicial practice as a
source of precision and by acknowledging the rdldeg certain providing the
essential conditions for the existence ofi@ens rea

However, at least two important differences rentstween the positions elaborated
by the Italian Constitutional Court and by the Epean Court of Human Rights. The
European Court of Human Rights forgets the ‘inibal’ aim of the need for
precision, focusing almost exclusively oans certumas a quality granting the
subjective foreseeability of the criminal law, itBe preconditions for mens rea. In
addition, the European Court tends to overlap mdreactivity with ius certum
reducing both guarantees to foreseeability of tivainal law. As foreseeability is a
subjective parameter, individuals are not even guted from the retrospective
application of the criminal law to their disadvagyga

In the Italian constitutional case law, instea thstitutional aim ofex certaas a
principle limiting judicial discretion on the basi$ objective parameters remains.
The separation of powers rationale, although ewblvewards its ‘essential
dimension (prevention of abuses and discriminationgart of the judiciary) is still
preserved. In addition, non-retroactivity of thangnal law is an independent
principle, not overlapped witlex certaand that cannot be derogated on the basis of

the foreseeability of the change in the law. Thias,two positions sensibly differ.
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As the fourth chapter of the present work demotestrahese differences determine
the conditions on the basis of which the Europeaarcertumcan penetrate the Italian

criminal law.
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CHAPTER THREE

THE BRITISH AND NORTH-AMERICAN PERSPECTIVES
ON THE NEED FOR PRECISION IN LAW OF CRIMINAL OFFENES

1. Introduction

1.1 Choice of jurisdictions

The present chapter is dedicated to analyse the foeeoprecision in law of criminal
offences in the legal systems of the United Kingdana of the United States. The
choice of a comparative analysis focusing on thagsedictions is motivated by the
following considerations. As demonstrated by thevimus chapter, the European Court
of Human Rights conceives the need for precisiomau of criminal offences as a
quality pertaining to written and unwritten lawsug certum and identified as
‘reasonable foreseeability’. The notion that thedhéor precision refers both to written
and unwritten laws has been developed by the Earo@murt to include in its review
the law produced by common law jurisdictions.

The United Kingdom and the United States are comlaanjurisdictions, and both of
them emphasise the connection between a precisetidef in law of criminal offences
and the ability of individuals to foresee the cansences of their actions. The focus of
the European Court on foreseeability evokes thsipiisy that not only the object, but
also the content of the Europears certummight be influenced by a common law
perspective on the need for precision in law omanal offences. Thus, the purpose of
the following analysis is to ascertain whether (emd/hat extent) this is true.

The United Kingdom is taken into account as theygnire common law jurisdiction
adhering to the European Convention on Human Rigtitas able to convey
hypothetical ‘common law influences’ to the Europé&2ourt’s perspective. The United

States are taken into consideration for two reas@msthe one side, a comparative
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analysis focusing only on the British perspectivighhbe biased, because the United
Kingdom is part of the European Convention, andigricourts might be affected by
the Strasbourg case law on the topic. On the alider, the need for precision in law of
criminal offences is a constitutional parameterthe North-American legal system,
whereas it is not in the United Kingdom. For thiason, the North-American
experience can provide useful suggestions for dmstcutional courts of those civil law
jurisdictions that are now part of the European\@oion on Human Rights and hold it
as a source of constitutional law. By looking a¢ thorth-American experience, it is
possible to understand how the need for precisiolaw of criminal offences may be

used as a constitutional parameter in relatiorotb kvritten and unwritten law.

1.2 Structure

The chapter is divided into three main parts, tivst ffocusing on the British
perspective. The case law is taken into considerdtefore the literature, because of the
scarce relevance played by the latter in the Briggstem. An important caveat is
needed here. For the sake of brevity, the pressgarch makes frequent use of the
adjective ‘British’. However, within the United Kgadom there exist three different
legal systems, each one with its own cotiff#An analysis of the perspective adopted
by each legal system towartex certawould be too complicated: thus, the present
research is limited to the most densely populated that of England and Wal&s.

The second part of the chapter focuses on the Martarican perspective. As this
perspective has been shaped around the void fanewags and strict construction
doctrines developed by the U.S. Supreme Courtattadysis of its case law precedes
that of the literature.

The third part of the chapter provides conclusiasm$o the common features underlying
the British and the North-American perspectjasalysing the theoretical background

in which they were shaped. A comparison is thenenaetween the Anglo-American

378 | PRAKKE, ‘The United Kingdom of Great Britain and Northdraland’, LPRAKKE AND C KORTMAN
(eds), Constitutional Law of 15 EU Member States@nter, Kluwer 2004) 912

89 A ASHWORTH ‘United Kingdom’ in Ki HELLER AND MD DUBBER (eds), The Handbook of
Comparative Criminal Law (Stanford, SUP 2011) 532
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and the Strasbourg perspectives, especially fogusin the ‘predictability’ (or

‘foreseeability’) requirement.

2. The British perspective on the need for preaisiolaw of criminal offences
2.1 Introductive remarks

Ever since the Norman conquest, the British legatesn has been committed to the
respect of the rule of la#/’ With the enactment of the Constitutional Act 20€8s
principle has been expressly recognized in legisidf’ The rule of law is a complex
notion, with many possible definitioi%* For the purpose of the present research, it is
enough to recall the Diceyan notion, according toctv ‘Englishmen are ruled by the
law, and by the law aloné®® Even though merely formal, this definition is tkey for
understanding why one of the legal values emboutidde rule of law is the need for
precision in law of criminal offencé&? If men are to be ruled by law, the law must be
able to be obeye®® Thus, the rule of law requires ‘fixed, knowabledacertain’
rules®® In criminal law, this means that people should betpunished for something

that was not clearly marked as illegal when theyiti®” Accordingly, the rule of law

%80 AV DicEY, Introduction to the Study of the Law of the Cdtasion, (London, 18 ed, first edited

1885, MacMillan Press Ltd 1959) 183-184

1D FeLbmAN (ed), English Public Law (Oxford"®ed, OUP 2009) 7

%82 Eg, the two diverging visions on the rule of lampeessed by FA/ON HAYEK, The Constitution of
Liberty (Chicago, UCP 1960) and byRAz, The Authority of the Law: Essays on Law and Mibyal
(Oxford, Clarendon Press 1979)

83 AV DICEY, Introduction (n 379) 202

34| LovELAND, Constitutional Law, Administrative Law and Hum&&ights. A Critical Introduction

(Oxford, 6" ed, OUP 2012) 74

%5 D FeLDMAN (ed), English Public Law (n 380) 601;MRPWORTH, Constitutional and Administrative
Law (Oxford, OUP 2010) 41;RAz, The Rule of Law and its Virtue [1977] 93 LQR 1262

386 JRAZ, The Authority of the Law (n 381) 214-215

%7 D HoFrMAN J ROWE Qc, Human Rights in the UK. An introduction to the Han Rights Act 1998
(Harlow, 3rd ed., Pearson Education Limited 2019) 1
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requires non-retroactive and clearly defined crahmiles,®

the last requirement being
commonly referred to as ‘legal certaint®.

Considering the ancient origins of the rule of lawnight be surprising to discover that
legal certainty made its debut in the British ktieire only by the middle of the twentieth
century. The first mention of this need (at thanhei defined as ‘certainty in
draftmanship’) dates back to 19%8,and its general recognition as a principle of the
criminal law is still uncertain. Even more appailils the panorama offered by the
British case law. None of the features composimgtillum crimen sine legprinciple
has ever been pursued consistently by British spartd the interest of practitioners for
the value of legal certainty has been virtuallyxistent before the beginning of the
twenty-first century>®*

This unsatisfactory situation finds its roots ire tpeculiarities of the British legal
system. As well known, this system is not provideith a codified constitution’?
neither with a constitutional review of legislatitny courts’®® In addition, for a very
long time, the system has been based only on desisif courts and opinions of legal
practitioners’® Not surprisingly, neither courts nor scholars foifartile grounds for
speculations on the general principles of the [&hings started to change when the
United Kingdom opened to limitations of sovereigdsriving from international legal
systems. The recognition of higher-orders rightsypted a new perspective on British
public law>%° On the one side, it encouraged the developmedbcirinal analyses of

the criminal law organized around a set of priresp?® On the other side, it challenged

38 Eg: A ASHWORTH Principles of Criminal Law (Oxford, OUP 2009) 58P SIMESTER and GR
SULLIVAN, Criminal Law, Theory and Doctrine (Oxford — Parttl Oregon, ® ed, Hart Publishing 2003)
37

389 AP SIMESTER and GRSULLIVAN , ibidem; AASHWORTH ibidem; ILOVELAND, Constitutional Law (n
383) 74

390 G WiLLIAMS , Criminal Law: the General Part (first edited 1958ndon, Stevens & Sons Ltd 1961)
578

%91 A AsHWORTH Human Rigths and Criminal Justice (Londofi €8], Sweet & Maxwell, 2012) 703

392 A KING, The British Constitution (Oxford, OUP 2007) 5

393D FELDMAN (ed), English Public Law (n 380) 5

394 A ASHWORTH Principles (n 388) 8

%95 T HickmaN, Public Law after the Human Rights Act (Oxford aPdrtland Oregon, Hart Publishing
2010) 13-19

39 N LAcEY, ‘Principles, Policies and Politics of Criminal wain L ZEDNER AND JV ROBERTS (eds)
Principles and Values in Criminal Law and Criminddistice: Essays in honour of Andrew Ashworth
(Oxford, OUP 2012) 23
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the principle of parliamentary supremacy, accordimgvhich the will of the British
Parliament is supreme and unrestraified.

Theorizations on the need for precision in law oeimmal offences have been
particularly stimulated by the adoption of the HumRlights Act 1998% The Act
incorporates in the British law the rights and flems protected by the European
Convention on Human Rights and places on publibaiites (including courts) the
duty to act in conformity with the Convention prsigins **° Thus, both Parliament and
courts are now bound to the respect ofrthbum crimenprinciple enshrined in Article
7 of the European Convention, and courts are bdwynithe interpretation given to it by
the European Court of Human Right8.

Admittedly, British courts have no power to declarstatute unlawful because of its
non-compliance with the Convention rights: they canly draw the alleged
incompatibility to the attention of the ParliaméMt. Thus, the status and actual
relevance of the Human Rights Act are still debAtédHowever, a remarkable
evolution can be traced in the British literatuned acase law subsequent to the
enactment of the Human Rights Act 1998. The follmyvpages are dedicated to its
analysis.

%97 D HorFFMAN J ROWE Qc, Human Rights (n 386) 40:ALDER, Constitutional and Administrative Law
(Basingstoke, Bed, Palgrave Macmillan 2011)117

%% D HorrmAN J ROWE Qc, Ibid 33-35

%99 Human Rights Act 1998, sect 6

%% Hyman Rights Act 1998, sect 2

“°! Human Rights Act 1998, sect 4

02 G PHILLIPSON, The Human Rights Act, Dialogue and ConstitutioRehciples in RMASTERMAN & |
LEIGH (eds), The United Kingdom's Statutory Bill of Righ Constitutional and Comparative
Perspectives (Oxford, OUP 2013) 28HDFFMAN JROWE QC, Human Rights (n 386) 24. In favour of the
Bill of Rights nature, see ACAVANAGH, Constitutional Review under the UK Human Rightst A
(Cambridge, CUP 2009) ch 10. See also Laws LJhioblirn v Sunderland City Council [2002] 3 WLR
247 [62]
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2.2 British case law on legal certainty
2.2.1 Introduction

The analysis of the British case law on legal ¢etyarequires an introductiveaveat
The criminal law of England and Wales is mostlytudtary, but a few relevant crimes
and the general part of the criminal law are elytiregulated by the common I&{%?
Statutory and common law crimes are classified i indictable, summary, or
‘triable either way’ offences. Summary offences ared by the Magistrates’ Courts.
Appeals against convictions or sentences by theigitates’ Courts lie to the Crown
Court; but if appeals concern a point of law, thieyto the Queen’s Bench Division of
the High Court of Justice. In both cases, furthgreal may lie to the House of Lords
(after 2009, Supreme Court). As for ‘triable eitheay’ offences, the Magistrates’
Courts can retain or reject the proceeding in fawsihe Crown Court®*

The case law produced by the Magistrates’ Courtsarisly reported® but over 95
percent of the criminal cases are dealt with by Mhegistrates’ Courts from the
beginning to the end, without reaching further sgagf the criminal proceedir’
Thus, an analysis of the British case law on legéatainty can give only a partial insight
of the attitude of British courts towards the tgfieing able to rely only on the case law
produced by higher courts: namely, the Queen’s Bddiwision of the High Court of
Justice, the Criminal Division of the Court of Apeand the House of Lords (after
2009, Supreme Court).

These case law of the the High Court of Justicethef Court of Appeal, and of the
House of Lords binds lower courts. However, sinte gireatest part of the British
criminal cases are tried only by courts whose dmassare not reported, it is almost
impossible to state if and how the lower courtsualdy conform to the case law

developed by higher courts.

403 G WiLLIAMS, Criminal Law (n 389) 578; KHELLER AND MD DUBBER (eds), The Handbook (n 378)
532-534

%4 D OMEROD, Smiths and Hogan's Criminal Law (Oxford,"™&d, OUP 2011) 32-36; LIOVELESS
Criminal Law (Oxford, 8 ed, OUP 2012) 15-23; RARD, Card, Cross & Jones Criminal law (Oxford,
20" ed, OUP 2012) 4-6

405 M JeFFERSON Criminal Law (16" ed, Longman 2011) 20

4% 3 oveLESS Criminal Law (n 405) 15; RARD, Card, Cross & Jones (n 405) 4
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2.2.2 Case law

The Court of Appeal has recently declared thatethefnothing novel’ in the claim that
a criminal provision should not be vaguely framf®dindeed, as early as 1887, the
principle that there cannot be criminal liabilitynless the language of the clause (...) is
so clear that the case must necessarily be withwmais held to be a ‘well-settled rule’
of criminal law?°® However, before the adoption of the Human Rights 998, legal
certainty was mainly an issue concerning the vglidif byelaws enforceable by
criminal prosecutio’® Bylaws are a form of subordinate legislation, ¢éeddy local
authorities on the basis of a delegation of powsnsferred by or under an Act of
Parliamenf*® One of the conditions of validity of a byelaw &t it is ‘certain, that is,

it must contain adequate information as to theedutif those who are to obéy™ Thus,
when byelaws do not comply with the certainty ctiodi they are invalid as acting
ultra vires*'? In the practice, uncertainty is rarely sufficiémtrender a byelaw void and

3 However, any challenge to the validity of bylawayrbe mounted by

unenforceablée’
way of defence in criminal proceedinté.

Between 2001 and 2002, legal certainty starteddkenits appearance in challenges to
primary legislation and to common law offencesTaygg the Court of Appeal analysed
the alleged uncertainty of the notion of ‘drunknessain element of the charge with
being drunk on an aircraft contrary to article 5he Air Navigation Order 1995 and
section 61 of the Civil Aviation Act 1982° According to the applicant, this was ‘a
vague concept, much too vague to comply with tly@irements of precision in relation

to criminal conduct of the European Convention omrdn Rights’. The Court of

407 R v Misra (Amit), 2004 WL 2270263, para 32

4% Tyck & Sons v Priester, (1887) LR 19 QBD 629 (llaydLJ)

409 A ASHWORTH B EMMERSONAND A MACDONALD, Human rights and criminal justice (n 184) 381

410 1 BARNET, Constitutional and Administrative Law (Oxon/NY™ &d, Routledge 2011) 399; L
PRAKKE, ‘The United Kingdom’ (n 377) 871

41 Kruse v Johnson [1898] 2 Q.B. 91 peAAHWORTH Human Rigths and Criminal Justice (n 392) 703
at 14

“2Bugg v DPP [1993] QB 473

“3R v Secretary of State for Trade and IndustryaxepFord [1984] 4 Tr L 150

414 Boddington v British Transport Police [1998] 2 AR 203

“5R v Tagg (Heather Susan), [2002] 1 Cr App R 2
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Appeal, having recalled a previous decision givsh@pe to the notion of ‘drunkness’,

concluded that:

‘[it] affords a sufficiently clear indication of éhEnglish domestic law, for the
courts in Strasbourg, were they called upon to didgie upon the matter, to
conclude that the concept of drunkenness has h#ggoiently precisely defined

in English domestic law for the purposes of thedpean Conventior*°

In Muhamad the Court of Appeal took into consideration s&tti362(1)(a) of the
Insolvency Act 1986, according to which ‘[tlhe bamgt is guilty of an offence if he
has—(a) in the two years before petition, materiabbntributed to, or increased the
extent of, his insolvency by gambling’. The appfitalaimed that the presentation of a
petition of bankruptcy within two years of the aftgambling ‘is outside the gambler's
control and therefore unforeseeable’ and that ffemoe was thus in breach of Article 7
ECHR. The Court quickly dismissed the claim by pioig out that the applicant had
confused ‘factual uncertainty with legal uncertgirft’

In Perrin, the applicant had been convicted for ‘publishémgobscene article’ contrary
to section 2(1) of the Obscene Publications Act91%%fe had challenged his conviction
on the ground that the necessary degree of certéacks where the critical decision as
to whether an article is to be regarded as obsiehabitually left to a jury*'® The
Court of Appeal dismissed the claim, recalling avwus decision of the European
Court of Human Rights which had declared the piowiscompatible with Article 7
ECHRM?®

In Cotter, Clair and Wynnthe appellants had lamented the uncertain ambit o
application of the common law offence of ‘pervegtithe course of justice®?° The
English case law had been striving for a long taneund the question of whether this
offence requires an allegation capable of identdyindividuals, and the applicants had
alleged that this uncertainty amounted to a viofaf Article 7 ECHR. The Court of

Appeal quickly dismissed the applicants’ claim, e ground that the process of

1% |bidem

“” R v Muhamad (Mithum) [2003] QB 1031

“8R v Perrin (Stephane Laurent) [2002] WL 347127
“1%Hoare v UK, App no 31211/96 (Comm, 2 July 1997)
420R v Cotter, R v Clair, R v Wynn, [2002] 2 Cr App2R
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elucidation undergone by the offence in the Brittslse law had been ‘consistent’ with
the European requirements.

In Misra, the Court of Appeal analysed the common law crohemanslaughter by
gross negligence’. According to thelomakotest (laid down by the House of Lords in
1995), the offence requires the wrongdoer to hatedawith ‘gross negligence which
the jury consider justifies a criminal convictidi: The appellant iMisra had alleged
that the offence was uncertain because of the lanity affecting this test, and to
support his argument he had relied on Article Thef European Convention on Human
Rights. The Court of Appeal declared that there \mathing novel’ in the claim that a
criminal provision should not be vaguely framedd ahat ‘the incorporation of the
Convention, while providing a salutary remindershaot effected any significant
extension of or change to the “certainty” principkelong understood at common law’.
The Court then added that:

[I]t is not to be supposed that prior to the immpkntation of the Human Rights
Act 1998 , either this Court, or the House of Londsuld have been indifferent
to or unaware of the need for the criminal law amtigular to be predictable and
certain. Vague laws which purport to create crirhirebility are undesirable,

and in extreme cases, where it occurs, their vagugness may make it
impossible to identify the conduct which is prokeloi by a criminal sanction. If
the court is forced to guess at the ingredientsaopurported crime any
conviction for it would be unsafe. That said, hoegwvhe requirement is for

sufficient rather than absolute certairfts?.
Thus, the Court concluded as follows:

‘In our judgment the law is clear. The ingredieofsthe offence have been
clearly defined, and the principles decided in iHmse of Lords iPAdomako
They involve no uncertainty. The hypothetical @tiz seeking to know his

position, would be advised that, assuming he oweduty of care to the

421 R v Adomako (John Asare), [1995] 1 AC 171
422 R v Misra (Amit), [2005] 1 Cr App R 21
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deceased which he had negligently broken, anddiath resulted, he would be
liable to conviction for manslaughter if, on theadable evidence, the jury was
satisfied that his negligence was gross. A doctould be told that grossly
negligent treatment of a patient which exposed binher to the risk of death,

and caused it, would constitute manslaugHtér’.

In the subsequent case Rfimmington and Goldsteirthe House of Lords took into

consideration the common law offence of ‘causimmiblic nuisance®*?

*The appellants
had submitted that the crime ‘as currently intetgateand applied, lacks the precision
and clarity of definition, the certainty and theegictability necessary to meet the
requirements of either the common law itself oicket7 of the European Convention’.
The House of Lords declared that the common lamaekedges the principle that ‘no
one should be punished under a law unless it fcrirftly clear and certain to enable
him to know what conduct is forbidden before hesdibe Accordingly, * [i]f the ambit

of a common law offence is to be enlarged, it nhestlone step by step on a case by
case basis and not with one large leap’. Aftertaitdel survey of the pertinent case law,
the Court concluded that the offence of public ance, as interpreted and applied,
lacked the clarity and precision ‘which both the land the Convention require’. Thus,
the House of Lords concluded for the use of aicste interpretation in favour of the
accused and quashed his conviction, even thouglgmetng that it had been based on
‘a small and foreseeable development’ in the case |

In Regina v Kthe Court of Appeal took into consideration Sewi®8 of the Terrorism
Act 2000, incriminating the possession of recordnédrmation ‘of a kind likely to be
useful to a person committing or preparing an dcteaorism’. The applicant had
submitted that the term ‘likely to be of use to’svao broad and so undefined in
common law or statute, as to result ‘insufficiertrtain to comply with the common
law or with Art.7 of the European Convention on HamRights’. The Court of Appeal
stated that the meaning of the term could be ifledtin ‘information that calls for an
explanation’, because ‘of such a nature as to raigseasonable suspicion that it is

intended to be used to assist in the preparati@ommission of an act of terrorism’.

422 R v Misra (Amit), [2005] 1 Cr App R 21
42* R v Rimmington [2005] UKHL 63. For a critical conemtary of the decision, see ASHWORTH
[2006] Crim L R 153 (case)
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Having thus elaborated the correct interpretationhe provision, the Court held that ‘if
[the offence] is interpreted in accordance withs thidgment, its effect will not be so

uncertain as to offend against the doctrine oflliggd'®

2.2.3 Conclusion

The case law developed on legal certainty is nst,va@nd the overall attitude of the
higher courts has not been particularly radfé&lAs demonstrated by the above
analysis, the requirement to be respected is thasufficient rather than absolute
certainty’*?’ The parameter to assess whether a ‘sufficientrete®f certainty is
reached it the ‘test of notional legal advice’, Ignpg that ‘the rules by which the
citizen is to be bound should be ascertainable iby (or, more realistically, by a
competent lawyer advising him) by reference to fifi@ble sources that are publicly
accessible*”® The consequences of uncertainty are dealt wimanterpretative level,
in accordance with the principle that ‘if a statyt@rovision is ambiguous, the court
should adopt any reasonable interpretation whiclilshavoid the penalty**®

Admittedly, ‘in extreme cases (...) vagueness mayeanakmpossible to identify the
conduct which is prohibited by a criminal sanctiohi® In this case, as courts have no
power to create nor to abolish existing offentéshey will only have the chance of
considering the legislation as unenforcedbtddowever, this possibility presupposes a
situation in which ‘it is impossible to resolve thenbiguity’*** and it rarely occurs
outside the field of byelaws. The only offence thas been declared to infringe the

requirement of legal certainty so far (‘manslaughig gross negligence’) has been

‘R VKI[2008]2CrAppR 7

426 B FITZPATRICK, ‘Gross negligence manslaughter: compatibilitywiiuropean Convention on Human
Rights, Article 7', J Crim L (2005) 69(2) 126, 128

42" R v Misra (Amit), [2005] 1 Cr App R 21

428 Fothergill v Monarch Airlines Ltd [1981] AC 251 ¢kd Diplock). See also: Harvey Phillips v The
Director of Public Prosecutions [2002] EWHC 2093wid

2% Fawcett Properties Ltd v Buckingham County Coufid61] AC 636 at 662 (Lord Cohen)

4302 v Misra (Amit), [2005] 1 Cr App R 21

431 R v Rimmington [2005] UKHL 63

432 Mixnam'’s Properties Ltd v Chertsey Urban Dist@uncil [1964] 1 QB 214 at 238 (Lord Diplock)
433 Fawcett Properties Ltd v Buckingham County Coufi961] AC 636 at 662 (Lord Cohen)
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‘corrected’ through a decision restricting its atdfiapplicatior:>* On this basis, a few
considerations can be developed.

First of all, British courts seem eager to underlthe ‘common law nature’ of legal
certainty. Initially, challenges to primary legistan were grounded by the applicants on
the lack of compliance with Article 7 of the EurapeConventiort>®> However, both the
Court of Appeal and the House of Lords have chkadlifto the applicants that the
principle according to which ‘no one should be pled under a law unless it is
sufficiently clear and certain to enable him to wnwhat conduct is forbidden before he
does it’ is also part of the common law. Accordingifter the statement by the Court of
Appeal inMisra and by the House of Lords Rimmington challenges to substantive
laws are now based on their failure ‘to comply wiite common law or with Art.7 of
the European Convention on Human Right§'.

Second of all, British courts adopt a test whichiese on the citizens’ ability to
understand the law with the aid of a lawyer. Somehthis test reminds of the
European foreseeability as the ability to foreséeeed be with appropriate advice’,
the consequences which a given action may €fifaithe criticisms moved by the
literature to this test are similar to those thet be moved to the Strasbourg position:
namely, that the possibility to have access tongda's advice should not be so easily
presumed, and that such a test legitimizes théezas of laws of ‘an unhealthily vague
quality’. *8

Thirdly, the attitude displayed by British courtsshbeen dependent on the origins of the
crime under review, being more incisive when depiinth common law crimes rather
than when dealing with statutory offences, motivgtiheir conclusions at length in the
first case and quickly rebutting the challengelhia second case. Resistance has been
shown towards assessing the uncertainty of AcRanlfiament: at the moment, the only

criminal offence that has been declared to lacknémessary clarity and precision is the

434 R v Rimmington [2005] UKHL 63. For a critical conemtary of the decision, see ASHWORTH
[2006] Crim L R 153 (case)

3% Eg: R v Tagg (Heather Susan) [2001] EWCA Crim 1230y, Ruhamad (Mithum) [2003] QB 1031;
R v Perrin (Stephane Laurent) [2002] EWCA Crim 7&7y Cotter, R v Clair, R v Wynn [2002] 2 Cr
App R 29

4% R v K [2008] EWCA Crim 185; [2008] 2 Cr App R 7e& also: R v Rimmington, R v Goldstein
[2005] UKHL 63; [2006] 1 AC 459

3" B FITzPATRICK, ‘Gross negligence manslaughter’ (n 427) 131

438 Sunday Times v UK (No 1) Series A no 30
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common law offence of public nuisante.Thus, it is the case law dealing with
common law offences that has shaped the Britislitiposon legal certainty. Multiple
reasons can explain this attitude. On the one dige, principle of parliamentary
supremacy is a well-entrenched part of British ttutsonalism, and courts are
unwilling to pronounce on such a delicate and dsbabpic as the existence of
limitations for Acts of Parliaments. On the othedes common law offences are
naturally prone to create issues of uncertaintyconsideration of their development
through judicial interpretation.

This leads to a fourth, connected, consideratiamely, the tendency of British courts
to absorb non-retroactivity into legal certaintpdéed, the problem of common law
offences developed through judicial interpretatisrdouble fold. When the case law
evolves, there might be an overlapping of divergimgtances. On the one side, the
courts’ intervention blurs the ambit of applicatimi the offence, removing the
expectation that the criminal defendant might hbaad towards it. On the other side,
when the intervention is to the disadvantage ofat@used, it amounts to a retroactive
application of the criminal law. Judicial interpagon is always ‘to some extent an
exercise of creativity’ and ‘[wlhere an interprébat is creative, it is by definition
new’**° This is especially true when common law offencesa stake, their elements
being formed by the case I&. Thus, even if the case law evolution might, in ldeg
run, contribute to clarify the actual extent of ttr@minal provision, for the concrete
criminal defendant to whom the evolution appliesefiresents a double violation of the
guarantees enshrined in thellum crimenprinciple.

According to the House of Lords, the principles gmng the enlargement of common
law offences are ‘entirely consistent’ with Articlé of the European Convention,
because they require the enlargement to ‘be dapelst step on a case by case basis
and not with one large leaf*” Indeed, when the House of Lords removed the common
law-based marital exemption for raffdthe European Court of Human Rights agreed

that the ‘gradual clarification’ of the criminalwahad been foreseeable: the changes

43R v Rimmington [2005] UKHL 63

440 B FITzPATRICK, ‘Rape: retrospectivity of abolition of marital imunity’ [2004] 68(5) J Crim L 375,
378

441 A ASHWORTH B EMMERSONAND A MACDONALD, Human rights and criminal justice (n 184) 395
42 R v Rimmington [2005] UKHL 63; R v Clark (Mark) (®3] 2 Cr App R 363

“3R v R [1992] AC 599
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occurred in society made it almost impossible totiome presuming that a man could
not be criminally liable for raping his own wif& However, it is highly debatable
whether the concrete defendant could have foregeeavolution of the law in his own
case. At a more general level, it is debatable dresignals’ deriving from the society
might render predictable an evolution in the lawmeTdoctrinal debate arisen from the
decisions of the House of Lords, and the amountcrdfcisms surrounding the

Strasbourg judgments, prove how sensible this tisgf¢

2.3 The position of the British literature

The first principled analysis of the criminal laexpressly dealing with the need for
precision in law of criminal offences, was GlernilWilliams’ Criminal Law: the
General Part,edited in 1953 The book dedicated an entire chapter to the ‘Riiac
of Legality’ and defined the need for a preciserdégbn in law of criminal offences as
‘certainty in draftmanship’. Its meaning was bneitlentified as ‘an injunction to the
legislature not to draw its statutes in such brgaderal terms that almost anybody can
be brought within them at the whim of the prosemytauthority and the judgé&*’ No
further explanation of theatio of this principle was attempted, and the authotaded
that in the English legal system ‘the most that lbardone’ with statutes offending this
maxim was to interpret them restrictively.

Nowadays, the attention of the literature for thke rof law and the principles limiting
the criminal law has slightly increased. The need grecision in law of criminal
offences is referred to as ‘legal certainty’ andsitrelated to the duties imposed on

public authorities by the Human Rights Act 1998The principle is frequently paired

444 SW and CR v UK (1995) Series A nos 335-B and 335-C

445 See, for example: NBILES, ‘Judicial Law-Making in the Criminal Courts: ti@@ase of Marital Rape’
[1992] Crim LR, 407; GQOsSBORNE ‘Does the End Justify the Means? Retrospectiviiicle 7 and the
Marital Rape Exemption’ [1996] EHRLR 406

#4615 ed 1953; ¥ ed 1961

47 GWILLIAMS , Criminal Law (n 389)578

448 A ASHWORTH B EMMERSONAND A MACDONALD, Human Rigths and Criminal Justice (n 184)PA
SIMESTERAND G R SULLIVAN , Criminal Law, Theory and Doctrine (Oxford — Parttl Oregon, % ed,
Hart Publishing 2003); @RD JUSTICE BINGHAM OF CORNHILL, ‘A Criminal Code: Must we wait
forever?’ (1998) Crim L R 694, 695
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with the non-retroactivity of the criminal laW?® its ratio being identified in the need
for the citizens to be put in the conditions to wnio advance their position before the
law.**° A vague law amounts to a violation of non-retroaiyt, because, until the
moment in which the court pronounces, ‘no one igegsure whether given conduct is
within or outside the rule®®* Being the essential precondition for speaking taf t
individual's mens rea, legal certainty is also tedato the culpability doctrin€s? In
addition, since an ambiguous provision of law \viedathe wrongdoer’'s procedural
rights, legal certainty is put in relation to thagencies underlying the due process of
law. **® Finally, British scholars also refer legal certgito the need of restraining the
public authorities’ discretio>®

Notwithstanding the major steps undertaken by thiéisB literature to promote a
stronger interest for issues of principles, theeestill textbooks of criminal law that do
not even dedicate a paragraph to leg&ftyn the eyes of a continental criminal lawyer,
this might be an oddity: however, it is also a fprafothe British literature’s closeness to
a practical perspective on the law. It is undemiahht none of the features composing
the nullum crimen sine legprinciple has ever been pursued consistently byBititish

courts*®

The same Law Commission remains doubtful as toctmepatibility of the
British criminal system with the parameters laidvdoby the European Convention in
this regard®®’ A relevant part of the British criminal systemsiill grounded on vague
notions deriving from the common I&&? Thus, the British literature cannot but admit
that fundamental principles of the criminal lawgckuas legal certainty, have no real

impact onto the British legal systeT.

449 GWILLIAMS , Criminal Law (n 389) 578; ASHWORTH Principles (n 388) 64; BITZPATRICK, ‘Gross
negligence manslaughter’ (n 427) 127

40 G WiLLiams, Criminal Law (n 389) 575. See, alsoBRXTON, ‘The Human Rights Act and the
Substantive Criminal Law’ (2000) Crim LR 331, 332yw CLARCKSON, Understanding Criminal Law
(London, 4" ed, Sweet and Maxwell 2005) 10

451 A ASHWORTH Principles (n 388) 64

452 A ASHWORTH ibid 57-58

453 CMw CLARCKSON, Understanding (n 450) 10

4% G WiLLIAMS , Criminal Law (n 389)575; AASHWORTH Principles (n 388) 65-66; BUXTON, ‘The
Human Rights Act’ (n 451) 332

45 Eg: JLOVELESS Criminal Law (Oxford, 8 ed, OUP 2012); IMEROD, Smiths and Hogan's (n 405)
458 A ASHWORTH Human Rigths and Criminal Justice (n 392) 703

457 _aw Commission Consultation Paper no 155, Frauteception (1999), para 1.23

458 GWILLIAMS , Criminal Law (n 389)578

49 G WiLLIaMS, Criminal Law (n 389) 575; HERRING, Criminal Law: Text, Cases and Materials
(Oxford, 8" ed, OUP 2012) 9; ASHWORTH Principles (n 388) 65; NEFFERSON Criminal Law (406) 5
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However, this does not imply that the system camvalive: indeed, there are many
claims that it is time for the ‘inherently uncertacommon law*® to leave space for a

codification, held as a necessary preconditiorafbetter certainty in criminal laf§*

40 TH JoNES ‘Common Law and Criminal Law: the Scottish Exae§lL990) Crim LR 292, 300

461 \M ARDEN, ‘Criminal Law at the Crossroads: the Impact oftén Rights from the Law Commission's
Perspective and the Need for a Code’ (1999) Crim4iBR; LORD JUSTICE BINGHAM OF CORNHILL, ‘A
Criminal Code’ (n 449) 694; RUXTON, ‘The Human Rights Act’ (n 451) 331
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3. The North-American perspective on the need fecipion in law of criminal offences
3.1 Introductive remarks

The United States of America is a federal repubbmposed by fifty-one different
governments, each one provided with its own legstesn?®? The criminal law operates
both at the federal and at the state level andst its origins in the common law of
England*®® Nowadays, neither federal nor state statutes all@creation of criminal
offences by courts: however, some criminal codesrporate common law offences,
and common law cases are frequently used by ctudigrify the meaning of statutory
provisions.*®*

Unlike the United Kingdom, the United States arevpted with a written Constitution
and a Bill of Rights, dating back to the end of gighteenth centurd?® All courts are
bound by ‘the principle, supposed to be esserdialltwritten constitutions, that a law
repugnant to the constitution is vofd® The U.S. Supreme Court has final authority
over the constitutionality of federal laié and over federal and state courts

decisions'®®

Therefore, in the U.S. legal system the need fa&cipion in law of

criminal offences is a parameter of the judicialie® of legislation. On the basis of the
Due Process clause of the Fifth Amendment to th®. Qonstitution, the Supreme
Court has elaborated a ‘void for vagueness’ doetrofirected toward voiding those
statutes that do not provide an adequate definifiowhat behavior is criminal and to

6

whom it applie$®® In addition, the Supreme Court acknowledges ttmengon law rule

462 \W BURNHAM, Introduction to the Law and Legal system of theited States (St Paul"2ed, West
Group 1999) 1

%3 Py RoBINSON, Criminal Law (New York, Aspen Law & Business 19%5-69

%4 Py ROBINSON, ibid

485 E CHEMERINKSY, Constitutional Law. Principles and Policies (N ed, Wolters Kluwer 2011) 9 ff

“%® Marbury v Madison, 5 US 137, 180, 2 L Ed 60 (1803)

%" Marbury v Madison, 5 US 137, 180, 2 L Ed 60 (1803)

%8 Martin v Hunter's Lessee, 14 US 304, 4 L Ed 971L6)8Cohens v State of Virginia, 19 US 264, 5 L
Ed 257 (1821)

% |nfa, text to n 475
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of strict construction of penal statutes (in th& Uegal system, often referred to as ‘rule
of lenity’), which requires any ambiguity to be wedl in favour of the accuséd’

The void for vagueness doctrine and the strictrpmégation of criminal statutes are at
the basis of all the North-American theorizatiomstbe need for a clear definition in
law of criminal offence$’! For this reason, the following analysis opens \gitsurvey
of the Supreme Court case law dealing with the Yordvagueness, and differentiating
vagueness from ambiguity. The decision to provideese survey, rather than a detailed
analysis, is motivated by the massive amount ofQnuehts released by the U.S.
Supreme Court on this topic. An in-depth study bftleese judgments (if possible)
would be way too long for the purposes of the presesearch. Being the case law so
developed, it is possible to infer from it genepainciples governing in an almost
undisputable way the position of the Supreme Ctawiards the need for precision in

law of criminal offences.

3.2 The case law of the U.S. Supreme Court

As early as 1875, the Supreme Court assessed[lfaats’ which prohibit the doing of
things, and provide a punishment for their violatigshould have no double meaning’
and that the definition of criminal offences shobkl expressed ‘in language that need
not deceive the common mint? In the first decades of the twentieth century, the
Supreme Court linked this requirement to the Duec®ss clause included in the Fifth
Amendment to the U.S. Constitution.

“"%nfra, text to n 511

4t Two classic treatments of these subjects are thysé AMSTERDAM, ‘The Void-for-Vagueness
Doctrine in the Supreme Court’ (1960) 109 U Pa LvR¥ (note) and & JEFFRIES JR, ‘Legality,
Vagueness, and the Construction of Penal Statifad, Rev 71 (1985). See also:BRTEY, ‘Vagueness
and the Construction of Penal Statutes: Balancicig'A1997) 5 Va J Soc Pol'y & L, 1; NdDAN-COHEN,
‘Decision Rules and Conduct Rules: on Acoustipa®ation in Criminal Law’ (1984) 97 Harvard Law
Review 625; 8 DECKER, ‘Addressing Vagueness, Ambiguity, and Other Utaiety in American
Criminal Laws’ (2002) 80 Denv U L Rev 241; HALL, ‘Strict or Liberal Constructioof Penal
Statutes’(1935) 48 Harv L Rev 748, 7621 8vMORE, ‘Ambiguous Statutes’ (2010) 77 U Chi L Rev
1073; PWESTEN ‘Two Rules of Legality in Criminal Law’ (2007) 26aw and Philosophy 229

472 United States v Reese, 92 US 214, 219-220, 23 56341875)
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The clause states that ‘[n]Jo person shall be (..prided of life, liberty, or property,
without due process of laff’? Between the 1910s and the 1920s, the Supreme Court
came to conclusion that ‘a statute which eithebifis or requires the doing of an act in
terms so vague that men of common intelligence mesessarily guess at its meaning
and differ as to its application, violates thetfiessential of due process of la*. The
doctrine thus elaborated allows the Supreme Caoudetlare vague provisions of law
void because of their non compliance with the Fthendment. The doctrine does not
apply only to criminal statutes: however, the vamss analysis required for criminal
provisions is stricter, especially if they invohexpression protected by the First
Amendmentor any other constitutional of fundamental rigfitThus, a criminal statute
is void for vagueness either if it fails to giveegdate notice to people of ordinary
intelligence concerning the conduct it proscribsor if it invites arbitrary and
discriminatory enforcemet’

Interestingly, this second condition was developgdhe Supreme Court only during
the 1970s, and it is now playing a leading rol¢hie Court’s evaluations of vagueness.
A chronological analysis of the Supreme Court dagehas recently underlined how its
early judgments focused more on the ‘fair warniragid ‘separation of powers’
rationales of the void for vagueness, whereas tgoelgments tend to focus on how
vagueness allows arbitrary enforcement of the“f&Wvith due respect to the mentioned
study, the ‘separation of powers’ rationale doetsseems to have ever played a crucial
role in the Supreme Court case law. The notion Yague laws allow the judiciary to
substitute for the legislature has never been ¢he ground for invalidating a criminal
provision.*’® True, instead, is the consideration that the ffarning’ has been playing

a leading role, at least until the 1970s.

73 USCA CONST Amend V

47 Harvester Co v Kentucky, 234 US 216, 58 L ed 1284Sup Ct Rep 853; Collins v Commonwealth of
Kentucky, 234 US 634, 638, 34 S Ct 924, 58 L Ed018B14); Connally v General Constr Co, 269 US
385, 391 (1926)

47> AE GOLDSMITH, ‘The Void-for-Vagueness Doctrine in the Suprenmu, Revisited’ (2003) 30 Am J
Crim L 279, 281

47® Coates v City of Cincinnati, 402 US 611, 614, 9Ct4.686, 1688, 29 L Ed 2d 214 (1971) (Coates )
47" papachristou v City of Jacksonville, 405 US 156,192 S Ct 839, 843, 31 L Ed 2d 110 (1972). See
also Jordan v De George, 341 US 223, 231-32, 7179, 707-08, 95 L Ed 886 (1951)

478 AE GOLDSMITH, ‘The Void-for-Vagueness’ (n 476) 286-291

47 United States v Reese, 92 US 214, 219, 221, 28 563 (1875)
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The ‘fair warning’ rationale rests on the notioattjn]o one may be required at peril of
life, liberty or property to speculate as to theamag of penal statutes. All are entitled
to be informed as to what the State commands bidsr*® This is because it would be
an ‘essential injustice’ to place the accusedrial for an offense, the nature of which
the statute does not define and hence of whicivéisgno warning®®* Thus, in 1951 the
essential purpose of the void for vagueness dectuas defined by the Court as ‘to
warn individuals of the criminal consequences efrthbonduct’*®?

The ‘arbitrary and discriminatory enforcement’ oatale rests on the notion that vague
criminal provisions ‘encourages arbitrary and écratrests and convictions’, because
‘[w]lhere (...) there are no standards governing tkerase of the discretion (...) the
scheme permits and encourages an arbitrary andindisatory enforcement of the
law’.*®3 Thus, a vague law ‘impermissibly delegates baslicy matters to policemen,
judges, and juries for resolution on an ad hoc surgjective basis, with the attendant
dangers of arbitrary and discriminatory applicatifi As previously mentioned, the
Supreme Court started to rely on this rationalanduthe 1970s, and today the new
prong has assumed greater importance than thes6tAétowadays, the position of the

Supreme Court seems to be assessed as follows:

‘[Iln a noncommercial context behavior (...) the shaneaningful aspect of the
vagueness doctrine is not actual notice, but thergprincipal element of the
doctrine—the requirement that a legislature esthblininimal guidelines to

govern law enforcement?®

The test used by the Supreme Court to assess wleettreminal provision is void for

vagueness varies according to the rationale atétbto the doctrine. When the focus is
on the fair warning, ‘[t]he test is whether the daage conveys sufficiently definite
warning as to the proscribed conduct when measbiyedommon understanding and

80| anzetta v State of NJ, 306 US 451, 452, 59 S18t 83 L Ed 888 (1939)

81 5crews v United States, 325 US 91, 101-02, 65 881, 89 L Ed 1495 (1945)

“82 Jordan v De George, 341 US 223, 71 S Ct 703, BA7Ed 886 (1951)

“83 papachristou v City of Jacksonville, 405 US 15§l,,192 S Ct 839, 842, 31 L Ed 2d 110 (1972)

“84 Grayned v City of Rockford, 408 US 104, 108-09,.3€t 2294, 2298-2299 33 L Ed 2d 222 (1972)
8% AE GOLDSMITH, ‘The Void-for-Vagueness’ (n 476) 289

8¢ Smith v Goguen, 415 US 566, 94 S Ct 1242, 1244, 89 2d 605 (1974); Kolender v Lawson, 461
US 352, 103 S Ct 1855, 1858-59, 75 L Ed 2d 903%198
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practices™®’ When the focus is on ‘arbitrary and discriminatenforcement’ rationale,
the test is whether the legislature has establistmtimal guidelines to govern law
enforcement*®® In both hypothesis, the Supreme Court is carefssessing that ‘the
Constitution does not require impossible standdfdecause ‘we can never expect
mathematical certainty from our languad®.Thus, [a]ll the Due Process Clause
requires is that the law giygic) sufficient warning that men may conduct themselves
so as to avoid that which is forbiddéf",or that there are ‘minimal guidelines’ for law
enforcement??

The stress on the inherent uncertainty of the hularaguage and on the impossibility to
grant perfect precision is strictly related to httve Supreme Court concretely deals
with challenges grounded on vagueness of the lamgt Bf all, the Supreme Court
rarely voids a statute for its vagueness: in mases, a ‘cure’ is found. The Supreme
Court has upheld criminal statutes against vagsediesllenges either by deriving from
legislative history more precise meanffigjpr by looking to the meaning of language in
technical and professional field§?* or by referring to  ‘words of common
understanding®®® In addition, the Supreme Court has more than dmld that ‘a
scienter requirement may mitigate a law's vaguenesgecially with respect to the
adequacy of notice to the complainant that his nohis proscribed**® Second of all,
the Supreme Court pays a lot of attention to théicjal interpretation of criminal
statutes: even when the statute is challengeddgueness ‘on its face’ (i.e., not for its

87 Connally v General Construction Co, 1926, 269 85,316 S Ct 126, 70 L Ed 322

88 Smith v Goguen, 415 US 566, 94 S Ct 1242, 1248, BEl 2d 605 (1974)

89 United States v Petrillo, 332 US 1, 7-8, 67 S 688, 1542, 91 L Ed 1877 (1947); Jordan v De
George, 341 US 223, 71 S Ct 703, 708, 95 L Ed 8961)

49 Grayned v City of Rockford, 408 US 104, 108-09,9€t 2294, 2300, 33 L Ed 2d 222 (1972)

491 Rose v Locke, 423 US 48, 96 S Ct 243, 46 L Ed&%I(1975)

492.g5mith v Goguen, 415 US 566, 94 S Ct 1242, 1248, B 2d 605 (1974)

493 Us Civil Serv Comm'n v Nat'l Ass'n of Letter Cars, AFL-CIO, 413 US 548, 570-75, 93 S Ct 2880,
37 L Ed 2d 796 (1973); United States v Nat'l Darpducts Corp, 372 US 29, 33-34, 83 S Ct 594, 9 L
Ed 2d 561 (1963); United States v Bramblett, 384803, 509 (1955); United States v Harriss, 347 US
612, 621-23, 74 S Ct 808, 98 L Ed 989 (1954); Roymtor Lines v United States, 342 US 337, 72 S Ct
329, 342, 96 L Ed 367 (1952)

49 McGowan v Maryland, 366 US 420, 428 (19813nzetta v State of NJ, 306 US 451, 454, 59 S Ct
618, 83 L Ed 888 (1939); Champlin Refining Co v £@omm'n of Okla., 286 US 210, 242-43 (1932)

49 Boos v Barry, 485 US 312, 332, 108 S Ct 1157, $l2d 333 (1988)

4% vill of Hoffman Estates v Flipside, Hoffman Estaténc, 455 US 489, 499, 102 S Ct 1186, 71 L Ed 2d
362 (1982) See also, eg, Posters 'N' Things, Lchited States, 511 US 513, 526, 114 S Ct 1747,1128
Ed 2d 539 (1994); Boyce Motor Lines v United Sta®$2 US 337, 72 S Ct 329, 342, 96 L Ed 367
(1952); Screws v United States, 325 US 91, 105 65 1031, 89 L Ed 1495 (1945)
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application in a concrete case, but in all its poé applications) a crucial role is
attributed to its interpretation and applicationdmurts. In general, when the Supreme
Court is evaluating a facial challenge, ‘any limgiconstruction that a state court or
enforcement agency has proffered’ must be takendonsideratior®’ The statute must
be taken ‘as the highest court of the State hasprgted it*°® In addition, courts ‘have
the duty to avoid constitutional difficulties’: tauwhenever a certain construction can
prevent the void for vagueness, courts have thetduadopt it*°

Of course, judicial interpretation can contributethe precision of the criminal statute,
and the Supreme Court accepts that a ‘clarifyirgggl might contribute to define the
meaning of a statut8® On the other side, judicial interpretation caraismove the
precision that a statute already had: thus, theréBug Court acknowledges that a
deprivation of the right of fair warning ‘can resuiot only from vague statutory
language but also from an unforeseeable and reétvegadicial expansion of narrow
and precise statutory languag®.When the Supreme Court faces this aspect of fair
warning, reference is made to the ‘foreseeabibfythe judicial expansion, which is not
violated by ‘a routine exercise of common law decimmaking in which the court
brought the law into conformity with reason and coom sense>°? Instead, a judicial
alteration of a common law doctrine of criminal lawolates the principle of fair
warning, and hence must not be given retroactifecgfonly where it is unexpected and
indefensible by reference to the law which had bexgiressed prior to the conduct in
issue’® Interestingly, the Supreme Court expressly poiotg that the judicial
enlargement of a criminal offence does not viothgeconstitutional void for retroactive
criminal statutes, but the Due Process clause,usectne first rule addresses only the
legislature>®*

Judicial interpretation plays a role in determinihg extent of the Supreme Court’s

intervention: if a statute is vague but ‘not indalgaof constitutional applications’, the

497 Kolender v Lawson, 461 US 352, 355 (1983) quotitffman Estates v Flipside, Hoffman Estates,
Inc, 455 US 489, 494 n 5 (1982)

9% Minnesota ex rel. Pearson v Probate Court, 30205 514, 68 S Ct 665, 669, 92 L Ed 744 (1940)
499 Boos v Barry, 485 US 312, 330-31, 108 S Ct 1157, &d 2d 333 (1988)

%0 Hamling v United States, 418 US 87, 115-16, 94 8887, 2907, 41 L Ed 2d 590 (1974)

%1 Bouie v City of Columbia, 378 US 347, 350, 84 S1697, 1702, 12 L Ed 2d 894 (USSC 1964)

%2 Eq: Rogers v Tennessee, 532 US 451, 453, 1211893, 1698, 149 L Ed 2d 697 (2001)

%3 Rogers v Tennessee, 532 US 451, 453, 121 S Ct 1698 149 L Ed 2d 697 (2001)

%4 Bouie v City of Columbia, 378 US 347, 350, 84 S1607, 1702, 12 L Ed 2d 894 (USSC 1964);
Rogers v Tennessee, 532 US 451, 453, 121 S Ct 1699, 149 L Ed 2d 697 (2001)
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Supreme Court will not declare it void but will aowan particular (unconstitutional)
applications of the statut® When the interpretation of a criminal statute i well-
settled and there are disagreements as to itsctomeaning, the Supreme Court does
not void the statute if the ‘vast majority of casesstill undisputed® This position has
been harshly criticized by Justice Scafia.

The void for vagueness doctrine presupposes andigth between ‘vagueness’ and
‘ambiguity’. According to the Supreme Court, a peien is vague when ‘no standard
of conduct is specified at all’, as opposing theadion in which a provision lies down
‘an imprecise but comprehensible normative stariddfdAmbiguity, instead, affects
those statutes which ‘ by their terms or as authtively construed apply without
question to certain activities, but whose applaratito other behavior is
uncertain>% Only if the provision is vague, then it is uncéngional and void: on the
opposite, if the provision is only ambiguous, th#re rule of lenity (or strict
interpretation) applies-

The doctrine according to which penal statutes tareébe strictly interpreted was
developed by English Courts during the seventeeeaitury, with the aim of restraining
the excessive severity of the criminal system af tme>** Thus, originally, it was not

a rule specifically addressing problems of ambiguieing simply meant to favour the
adoption of the narrowest possible interpretatiberoninal statutes. Being conceived
as a means of solving ambiguities in the langudgeepal statutes, it has undergone an
interesting evolution. Especially in the past, thie was interpreted as requiring that ‘in
the construction of a penal statute, all reasondblédts concerning its meaning must
operate in favour of the defendamf. In this form, the rule has been repeated in

‘perhaps thousands of judicial opinions in the Angimerican legal world during the

%% gteffel v Thompson, 415 US 452, 469-71, 94 S ©9]12221, 39 L Ed 2d 505 (1974)

%% gkilling v United States, 561 US 358, 130 S Ct@8805, 177 L Ed 2d 619 (2010)

97 Sorich v United States, 555 US 1204, 129 S Ct 1308 L Ed 2d 645 (2009) (Justice Scalia,
dissenting)

°%8 Coates v City of Cincinnati, 402 US 611, 614, 9Ct2686, 1688, 29 L Ed 2d 214 (1971)

%9 Smith v Goguen, 415 US 566, 94 S. Ct. 1242, 1289,. Ed. 2d 605 (1974); Parker v Levy, 417 US
733, 756, 94 S Ct 2547, 2561, 41 L Ed 2d 439 (1974)

*10 5ee, eg, McBoyle v United States, 283 US 25, 27S &t 340, 341, 75 L Ed 816 (1931); Liparota v
United States, 471 US 419, 427, 105 S Ct 2084, 288% Ed 2d 434 (1985); United States v Bass, 404
US 336, 347-348, 92 S Ct 515, 522-523, 30 L Ed8RI(4971); United States v Lanier, 520 US 259,
261, 266, 117 S Ct 1219, 1222, 137 L Ed 2d 4327199

M| HALL,‘Strict or Liberal Construction 472) 749-751

*12North American Van Lines v United States, 243 28, 696 (6th Cir 1957)
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last two and one-half centurie®® Nowadays, strict construction is conceived by the
Supreme Court as a ‘doctrine of last restit'This means that lenity is reserved to
‘those situations in which a reasonable doubt persibout a statute’s intended scope
even after resort to “the language and structweggislative history, and motivating

policies” of the statute®’®

3.3 The position of the North-American literature

Unlike their English counterparts, American textk®of criminal law always dedicate
an introductory chapter to the ‘principle of leggli **° The interest paid by the
American scholarship to principled analyses of lénw finds its roots in the early
nineteenth century emergence of an indigenous lisgiature, willing to distance itself
from the common law of England’ Legality is theoretically conceived as a principle
limiting the exercise of powers by the state andivaent to the rule of law'® It
requires criminal liability and punishment to beogmded on a prior legislative
enactment, stating what is proscribed as an offémse precise and clear mannét.
Legality is not a rule expressly declared by theefisan Constitution, but a notion
derived by the literature from constitutional rulesd doctrines?® One of the major
experts in the field once noticed that ‘[a]Jcadeeéebration of the legality ideal seems
to have flowered after, not before, judicial cnadti of the modern vagueness

doctrine’>?*

3 FA ALLEN, ‘The Erosion of Legality in American Criminal Jig®: some Latter-Day Adventures of the
Nulla Poena Principle’ (1987) 29 Ariz L Rev 385,739

°14 SH KaDISH, SJSCHULHOFER CS STEIKER, RE BARKOW, Criminal Law and its Processes : Cases and
Materials, (New York , 9 ed, Wolters Kluwer Law and Business, 2012) 159-160

>15Moskal v United States, 498 US 103, 108 (1990)

%16 Eg: JHALL, General Principles of Criminal Law (Indianapol®? ed, 1960 Bobbs-Merrill) chapt 2;
SH KADISH, SISCHULHOFER, CSSTEIKER, RE BARKOW Criminal Law (n 515) chapt 3;[RESSLERAND
SPGARVEY, Cases and Materials on Criminal Law (St Paul MNed, 2012 West) chapt 3

7 AwB SIMPSON, ‘The Rise and Fall of the Legal Treatise: Legahélples and the Forms of Legal
Literature’ (1981) 48 U Chic L Rev 632, 670-673

*8 J HALL, General Principles (n 517) 27-28HIHUSAK AND CA CALLENDER, ‘Wilful Ignorance,
Knowledge, and the “Equal Culpability” Thesis: ai®t of the Deeper Significance of the Principle of
Legality’ [1994] 1 W L Rev 29, 30

*19 by ROBINSON, Criminal Law (n 464) 74-75

2 J DECKER ‘Addressing Vagueness' (n 472) 244CJEFFRIESJR, ‘Legality’ (n 472), 195; R
ROBINSON, ‘United States’ in KHELLER AND MD DUBBER (eds), The Handbook (n 378) 566

%21 Jc JEFFRIESJR, ‘Legality’ (n 472) 195
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Thus, it is not surprising that the American litera dealing with the need for precision
in law of criminal offences mostly focuses on thmdvfor vagueness doctrine and on
the interpretation of criminal statut¥s. The void for vagueness and the strict
construction of criminal statutes are defined asvices worked out by the courts to
keep the principle of legality in good repai®. The rule of lenity is conceived as the
‘junior version of the vagueness doctrifé'.

Theratio most commonly attributed to the void for vaguerass to the rule of lenity is
the need to grant ‘fair warning’ to citizens, bytsg the conditions of criminal liability
in advance and in a language understandable bynaofneommon intelligenc&® For
this reason, the literature criticizes the tendeoicthe U.S. Supreme Court to use strict
construction only as a ‘doctrine of last resorfiisfitendency deprives the rule of lenity
of its main purpose: namely, that of ensuring fearning>?° At the same time, part of
the American literature underlines the ‘abstraeted artificial character of the rhetoric
of fair warning’ in a legal system that still adepheignorantia legis non excusat
rule>*’ Thus, according to some author, the solution thcdit cases does not lie in the
use of strict interpretation but in ‘more genergudefined defenses of mistake or
ignorance of law than we have thus far been wiltmgccept®?®

On the whole, the current American debate on |legatainty seems to be striving
between two opposites. On the one side, ‘realsst’qpposing ‘formalist’) views seems
to have shaped the contemporary American schofaréffavouring the consciousness

that absolute certainty in language is unattainaBl&hus, an entire body of literature

22n 471

21| PACKER, The Limits of the Criminal Sanction (Stanford, S1968) 93

524 1| PACKER, Ibid 95

%% g4 KADISH, S SCHULHOFER Cs STEIKER, RE BARKOW Criminal Law (n 515) 152; @ JEFFRIESJR,
‘Legality’ (n 472) 201; B ALLEN, ‘A Crisis of Legality in the Criminal Law? Refléons on the Rule of
Law’ (1990-1991) 42 Mercer L Rev 811, 8164 ROBINSON, ‘United States’ (n 521) 567

%26 SH KADISH, SJISCHULHOFER CSSTEIKER, RE BARKOW Criminal Law (n 515) 160

%27 JC JEFFRIESJR, ‘Legality’ (n 472), 210

%28 F A ALLEN, ‘The Erosion of Legality’ (n 513) 404. Similarlgee MDAN-COHEN, ‘Decision Rules
and Conduct Rules’ (n 472) 662-664

2 JR MAXEINER, ‘Some Realism about Legal Certainty in the Glidagion of the Rule of Law’, M
SELLERS AND T ToMASzEwsKI (eds), The Rule of Law in Comparative Perspectiiz®rdrecht
Heidelberg London New York, Springer 2010) 45-47

%0 For references, see:AFALLEN, ‘The Erosion of Legality’ (n 513) 389; KKREsS ‘Legal
Indeterminacy’ (1989) 77 Cal L Rev 283, 286
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has been dedicated to the notion of ‘legal indeiteany’>*! In addition, modern
criminal law textbooks tend to present legalityagotentially dangerous ‘loophole’
through which clever criminals manage to escap@hus, the literature underlines how
the principle of legality is presently undergoingrajor crisis in the American legal
theory>®* and advocates of legal certainty are indeed4re.

On the other side, the few authors dealing witlalieg are trying to remind courts and
legal practitioners that ‘there is a core concdptatice as a requirement of fairness to

individuals that is, and should be, taken verycesiy™*°

and that rules failing to guide
citizens endanger the same existence of a soadiwr3f The ‘European model’ for
ensuring legal certainty is presented as the idedltion for a system too much
influenced by realist and pragmatical vieWws.

Because of this tension, many attempts to provel® msights on legal certainty are
arising, claiming that a legal system so complidated stratified and addressing such a
varied society should give more weightni@ns rean order to serve the interests of fair

warning>3®

%31 See, for instance, KRESS ‘Legal Indeterminacy’ (1989) 77 Cal L Rev 283dpmting a moderate
position on the topic)

32 DH Husak and G\ CALLENDER, ‘Wilful Ignorance, Knowledge, And The “Equal Calpility” Thesis:
A Study Of The Deeper Significance of the Principlé_egality’ [1994] 1 W L Rev 29, 31-32

3 E ALLEN ‘The Erosion of Legality’ (n 513) 385AFALLEN, ‘A Crisis of Legality’ (n 525) 811

%34 )R MAXEINER, ‘Legal Certainty: A European Alternative to Antn Legal Indeterminacy?’ (2006-
2007) 15 Tul J Int'l & Comp L, 541, 546; RAXEINER, ‘Some Realism’ (n 530) 43;

°% JCIEFFRIESIR, ‘Legality’ (n 472) 211

%% JRMAXEINER, ‘Legal Indeterminacy made in America: U.S. Lelytdthods and the Rule of Law’,
(2006-2007) 41 al U L Re 517, 523-525

37 JRMAXEINER, ‘Legal Certainty’ (n 535) 541
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4. Conclusions

4.1 Comparative analysis. The main features ofraraon law perspective on the need

for precision in law of criminal offences

As demonstrated by the previous paragraphs, thasiBrand the North-American
perspectives on the need for precision in law ohicral offences sensibly differ as to a
number of elements. The constitutional review gidkation forms an integral part of
the U.S. system, while being repugnant to the ®ritihotion of Parliamentary
Supremacy. Partly for this reason, the North-Anariperspective on legal certainty is
ancient and elaborated, while the British perspedtas gained consistency only after
the incorporation of the European Convention righitse different times at which the
two perspectives were shaped is probably at this mfcahe different test used by courts
to assess whether the required degree of certaginiached. The British perspective has
been elaborated in a contemporary legal systemploeated by factors such as the
increasing amount of legislation and case law, noftenflicting and not easily
understandable, and addressing a non-homogeneaistysoConsequently, British
courts make use of the so called ‘test of notidegdl advice’, presupposing the aid of a
lawyer in the process of understanding the lawtt@nopposite, the void for vagueness
doctrine has been shaped at the end of the ninthteentury, and when the Supreme
Court applied the fair warning rationale, the reférred to the understanding of a ‘man
of common/ordinary intelligence’. However, the faiarning has now been abandoned
(at least, by the Supreme Court) in favour of tlabitrary and discriminatory
enforcement’ rationale, better reflecting the eriges of a heterogeneous society.
Notwithstanding these differences, the British ahokth-American perspectives the
fundamental view that legal certainty secures tiigexts of the law by granting them
the ability to foresee/predict the application tfts powers® In the North-American
experience, the ‘fair warning’ rationale conneatsgsion with the right of individuals

%39 A ASHWORTH Principles (n 388) 66; JRIAXEINER, ‘Legal Certainty’ (n 535) 546; JRIAXEINER,
‘Legal Indeterminacy’ (n 537) 522
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to ‘be informed’ as to their position towards théate®*® The ‘arbitrary and
discriminatory enforcement’ rationale rests on tie®d to avoid arbitrary and erratic
(i.e., unforeseeable) arrests and convicthsln the British experience, courts
expressly relate precision to the need for the tiale ‘certain and predictab?&® and
scholars identify the rationale of precision in theed for the citizens to be put in the
conditions to know in advance their position befive law>*® Even before the adoption
of the Human Rights Act 1998, one of the conditiohsalidity of a byelaw was to be
‘certain, that is, it must contain adequate infdipraas to the duties of those who are to
obey’>*

The notion that legal certainty secures the sufje€tthe law by granting them the
ability to foresee/predict the application of stgiewers is an individual-centred
perspective on the need for precision. The focu®ion whether the law is certain, but
whether the individual, faced with the state powetan be protected against
unforeseeable results. In the North-American expee, this is proved by the multiple
references to the ‘right’ to fair warning. Such sagiical and individual-centred
perspective is connected to the common law natfitbese systems. The British and
the North-American criminal law are mostly statytbased, and in both systems courts
do not have the power to create new criminal ofésremymore. However, both systems
find their roots in the common law tradition. Thiseans that the case law has
historically been a legitimate source of law andoathat the basic guarantees for
criminal defendants have been shaped around dytaliffierent understanding of the
role of courts than the one adopted by civil lawsgictions. Specifically, the British
and the North-American perspectives on legal aaitdiave been heavily influenced by
the rule of law.

As previously recalled, the English ‘rule of lavg a notion dating back to centuries

before the development of the modern statdargely developed around the idea that

>0 anzetta v State of NJ, 306 US 451, 452, 59 S1@t 83 L Ed 888 (1939)

%41 papachristou v City of Jacksonville, 405 US 158,192 S Ct 839, 842, 31 L Ed 2d 110 (1972)

42 R v Misra (Amit), [2005] 1 Cr App R 21; R v Rimngjton [2005] UKHL 63; R v R [1992] AC 599

3 G WiLLIAMS , Criminal Law (n 389) 575. See, alson@® CLARCKSON, Understanding (n 451) 10; R
BUXTON, ‘The Human Rights Act’ (n 451) 332

*¥ Kruse v Johnson [1898] 2 QB 91 peA&HWORTH Human Rigths and Criminal Justice (n 392) 703 at
14

5D ZoLo, ‘The Rule of Law: a critical Appraisal’, BosTA AND D ZoLo (eds) The Rule of Law:
History, Theory and Criticism (Dordrecht, Sprin@8&07) 9
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courts can counteract the absolutist demandseofrtbnarch*® The rule of law does
not share the origins of the legality principleyvel®ped in the historical and cultural
background provided by the Enlightenm&HtWhen the Enlightenment spread across
Europe, the English rule of law was already a wetlied notion regarding the judiciary
not as an obstacle but as one of the means ofgpirggendividual liberties: the Glorious
Revolution of 1688 had settled the independendp@judiciary from the Crowt® and
English courts were perceived as guardians of te of law, as protectors of civil
liberties®* Legality, instead, was primarily meant to arrémt tinfettered discretion of
courts, going hand in hand with the belief that taer can be applied through a
syllogistic reasoning leaving no space for any measf interpretation or discretiGn’
Admittedly, the North-American legal system has rbéefluenced by the European
notion of legality, also because of the willingness distance itself from the
constitutional tradition of the former ‘motherlad* Thus, ‘legality’ and ‘rule of law’
are often used as interchangeable terms in Nortlesi&an criminal law>? However,
the English rule of law has left significant tracgmon the constitutional structure of the
United States of Americ&? and the different background in which legality ahd rule

of law were shaped should not be underestimated. riike of law presupposes an
individual who is to be protected, through judidiatognition of his rights, against all
state powers. Legality presupposes an individual 8Ho be protected against all state
powers, but especially against the judiciary.

For this reason, legality relies heavily on foem of the law, whereas the rule of law

‘encompasses more than the form and accessibillgns’ being necessarily concerned

D ZoLo, Ibid 8

*47 On this conclusion, both European and non-Europeholars agree. E.g.: DEDES ‘L’origine del
principio (n 4) 158; 3 JEFFRIESJR, ‘Legality’ (n 472) 190; G/ASSALLI, ‘Nullum Crimen’ (n 5) 70-71

%8 M SELLERS, ‘An Introduction to the Rule of Law in ComparaiPerspective’, MSELLERS AND T
Tomaszewskl (Eds), The Rule of Law in Comparative Perspedtiverdrecht-Heidelberg-London-N.Y .,
Springer 2010) 5

>3 A BABINGTON, The Rule of Law in Britain (Chichester, Barry Ro%995) 201; MSELLERS, An
Introduction’ (n 549) 5

0 G TARELLO, Storia della Cultura Giuridica Moderna (Bologtadiulino 1976) 69
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205
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with their interpretation and applicatid™. Thus, the rule of law encourages an
individual-centred perspective on the need for earcldefinition in law of criminal
offences, in which what is important is not theateical precision of the law but the

ability of the individual to foresee the use oftstpowers.

4.2 Comparative analysis. The Anglo-American patype and ius certum

As demonstrated by the previous chapter, the Earo@ourt of human rights mainly
focuses on the perspective of the individual whealidg with the need for precision in
law of criminal offences. Similarly, the Anglo-Amean experience conceives the need
for precision mostly in terms of an ‘individual hig. The individual-centred perspective
on the need for precision is the main feature shdrg the Anglo-American and
Strasbourg perspectives, and it is strictly relateis ‘relative dimension’.

The European Court of Human Rights, conscious #matabsolute foreseeability is
impossible to reach, is satisfied by a ‘reasonafe2seeability>> Accordingly, the
existence of a ‘penumbra of doubt’ in relation tyderline facts does not in itself make
a provision incompatible with Article 7, providelat it proves to be sufficiently clear
in the large majority of case®® Similarly, the British case law requires ‘suffiote
rather than absolute certainfy”. The US Supreme Court is satisfied by a ‘sufficient
warning that men may conduct themselves so asdinl dvat which is forbidderr>® or

by ‘minimal guidelines’ for law enforcemeri’ Thus, the statute is not void if the ‘vast
majority of cases’ is still undisput&’

The ‘reasonableness’ or the ‘sufficiency’ of premisis measured, both in the European
Court of Human Rights’ and in the British perspestion the citizen’s ability to foresee,
with the aid of a lawyer, the consequences of érséctions. In the North-American
experience, it is interesting to notice how the 8o Court case law evolved, leaving

behind the ‘man of common/ordinary intelligencestteThe new test, grounded on the

4 EA ALLEN, ‘A Crisis of Legality’ (n 526) 815

*% Sunday Times v UK (No 1) (1979) Series A no 30

%% Cantoni v France, ECHR 1996-V

"R v Misra (Amit), [2005] 1 Cr App R 21

8 Rose v Locke, 423 US 48, 96 S Ct 243, 46 L Ed&51(1975)

9 Smith v Goguen, 415 US 566, 94 S Ct 1242, 1248, Bl 2d 605 (1974)

%0 gkilling v United States, 561 US 358, 130 S Ct®&®05, 177 L Ed 2d 619 (2010)

118



THE BRITISH AND NORTH-AMERICAN PERSPECTIVES ON THHEED FOR PRECISION IN
LAW OF CRIMINAL OFFENCES

existence of ‘minimal guidelines for law enforcertiepeems to refer more to the lawyers
and courts’ perspective, rather than to citizelmgleed, the ‘arbitrary and discriminatory
enforcement’ rationale rests on the need to avaiditrary and erratic (i.e.,
unforeseeable) arrests and convictidtgut it is debatable whether the arbitrariness of
an arrest or convictions could actually be measurgdan ordinary citizen. The
European Court of Human Rights also refers the rieegrecision to the purpose of
providing ‘effective safeguards against arbitraryogecution, conviction and
punishment®® Interestingly, the case law mentioning this raglenis the same in
which the Court mentions the rule of law as thdhes context in which to place the
guarantees enshrined in Article 7 par. 1 ECHR.

Clearly, there is some sort of contradiction betwaa individual-centred perspective
and a test measured not on the average citizergrbthe citizen who is recurring to a
lawyer’s advice. On the opposite, the individuattced perspective explains coherently
the focus on the subjective dimension of foresdabihus connecting precision with
mens reaThe U.S. Supreme Court holds the presence ofeatsc requirement as one
of the elements contributing to lessen the impdambiguities, and among scholars
new insights on legal certainty are arising, claignthat the legal system should give
more weight tanens rean order to serve the interests of fair warnifigin the British
experience, criminal defendants tend to challenggedain provisions on the ground
that the criminal consequences of their behaviares beyond their control (either
because of the structure of the criminal offetféepr because of the fact that the
evaluation is left to a jury)®

Because of the relative dimension attributed to tieed for precision, the three

perspectives acknowledge the central role playehtieypretation. The European Court

*51 papachristou v City of Jacksonville, 405 US 158,192 S Ct 839, 842, 31 L Ed 2d 110 (1972)

62 Eg: Ecer and Zeyrek v Turkey, ECHR 2001-1l; VeeleEstonia (No 2), ECHR 2003-I; Gabarri
Moreno v Spain, App n 68066/01 (ECtHR, 22 July 20@3ihk v Estonia, App n 55103/00 (ECtHR, 10
February 2004); Kafkaris v Cyprus, App n 21906/&C{HR [GC] 12 February 2008); Kononov v
Latvia, App n 36376/04 (ECtHR [GC] 17 May 2010); riely v Hungary, App n 9174/02 (ECtHR
[GC]19 September 2008)jivik v Estonia, App n 12157/05 (ECtHR, 25 June02), Scoppola v Italy
(No 2) App n 10249/03 (ECtHR, 17 September 200xg@chiani ¢ Espagne, App n 16012/06 (ECtHR,
15 December 2009); Alimucaj v Albania, App n 20B4(ECtHR, 7 February 2012); Camilleri v Malta,
App n 42931/10 (ECtHR, 22 January 2013)
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of Human Rights attributes to the judiciary thedamental role of contributing to the
foreseeability of the law by dissipating the intetptive doubts that the wording of
criminal statutes might leavé® The US Supreme Court takes into consideratiorative
‘as interpreted and applied®’ In both the British and the North-American systé¢he
consequences of uncertainty are dealt with at emgretative level through a restrictive
interpretation of the criminal provisiof®

Because of the central role played by interpretatibe three perspectives attribute to
the need for precision a chronological dimensian.the Strasbourg case law, the
retroactivity of judicial enlargements of the crral offence is usually examined under
the foreseeability requirement. In the British eigrece, case law developments to the
disadvantage of the accused are challenged oraslie &f their lack of certainty, and the
literature expressly equate vague with retroactmes®® In the North-American
experience, retroactive judicial expansions of live is held not to violate the void for
retroactive criminal liability, but the right toifavarning under the due process clatfe.
For this reason, the three perspectives lie dbwmequirements of a legitimate case law
development. According to the European Court of HmmRights, a ‘gradual
clarification’ of the criminal law does not violabes certumwhen it is consistent with
the essence of the offence, and reasonably forgieeéaThe U.S Supreme Court also
refers to the ‘foreseeability’ of the judicial exygon, which is violated by an
‘unexpected and indefensible’ interpretation of the>’? In the British experience,
courts refer to the need for the case law to devaliep by step on a case by case basis
and not with one large leap’® but the concrete respect of this principle is dzibla.

To conclude, the Strasbourg and Anglo-Americangerisves on the need for precision
in law of criminal offences share many relevantdess, chiefly deriving from the focus
on the individual. Thus, the Europeass certummight be defined as a common law

notion.
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CHAPTER FOUR

THE EUROPEANIUS CERTUMAND THE ITALIAN CRIMINAL LAW

1. IntroductionLex certain crisis

Lex certaas originally conceived by the continental legadition has a meaning when
referred to a coherent body of laws, i.e. the arahicode’’* As mentioned in the first
chapter, the evolution from the Fascist to the dwata state has not deprived the
Italian system of a code. The code, however, hasite previous centrality and the
legislature has never intervened significantly ¢ it to the new Constitution. The
task of making the system comply with the democratilues has been thrust on the
judiciary, which is facing an increasing amounbotd and new criminal laws, scattered
around the legal system and characterized by altzdting quality>”

The Constitutional Court has operated with a carsidle self-restraint in voiding
provisions of law, to the point that its positioashbeen frequently criticized by the
literature. By contrast, the constitutional judges tbeen particularly active in promoting
the constitutionalisation of the system via coilkectinterpretation. Its practice of
focusing on the interpretation of the criminal lasza means of solving constitutionality
doubts attaining to its clarity has moved the foéusn the literal precision of the
criminal prohibition to its interpretatiot®

As a consequence of all these phenomena, the daistinbetween what is legal and
what is not cannot be found in the mere letterhef ¢riminal code and of the (many)
criminal laws enacted outside the code, but in ¢hminal law as interpreted and
applied by judges’’ However, the practice of Italian courts is chadzed by a state

of confusion, which has been defined as ‘anarchy’the law interpretation and

"M D’ amico, ‘Il principio di determinatezza’ (n 71) 824

"> See supra, Chapt 1, 2.4 and 3.4

°’® See supra, Chapt 1, 3.3

"7 M D’amico, ‘Il principio di determinatezza’ (n 71) 338; FRALAZZO, ‘Orientamenti dottrinali ed
effettivita giurisprudenziale’ (n 140) 327-328
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application>’® Conflicting interpretations of the same provisievelop between courts
of different and of same level, and even the UnBedtions of the Court of Cassation
produce conflicting interpretation of the same kaver short periods of tine?

Clearly, conflicting interpretation of the law casting at the same time undermilex
certa Thus, the literature correctly points out thagre¥he most basic dimensionlek
certa as a principle allowing individuals to understaamttl know the law is today in
crisis, and that the loss of the traditional notidiex certain not balanced by adequate
instruments providing legal certain’

The present chapter is dedicated to analyse thseip@ssolutions to such a crisis,
verifying how the Italian literature and higher ctsuare trying to make the criminal law
predictable and certain. In this analysis, a reiévale is attributed to the case law
developed by the European Court of Human Rightsusncertum This case law is
relevant for two reasons. On the one side, thaitdégal system must comply with the
obligations descending from the European ConventonHuman Rights, and the
current state of uncertainty of the criminal latoads to cast doubts as to its compliance
with the Europearius certum On the other side, some Italian authors have been
suggesting that the adoption of the Europearcertumcould be the key for solving the
uncertainty of the Italian criminal law. Thus, theesent chapter analyses if and how the
European Convention and the case law of the Euro@xaurt should be taken into

consideration by studies dealing wiéix certain the Italian legal system.

"8 A CaDOPP|, Il valore del precedente (n 74) 21

"% On the topic,see: £ApopPP, Il valore del precedente (n 74)73-80;E8POSITOAND G ROMEO, |
mutamenti nella giurisprudenza penale (n 73)

%80 A CaDOPP, Il valore del precedente (n 74) 118
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2. Lack of predictability of the Italian case law oriminal matters: the debate on the

possible solutions
2.1 The value of legal certainty in a civil law igdtiction

The subjection of the judiciary to the law is thaywby which civil law jurisdictions
grants legal certainty, as opposing the subjedboine binding authority of precedents
in common law jurisdiction®® Binding courts to the written law should grant its
uniform interpretation and application, thus makihg system predictable in the eyes
of individuals. However, legal certainty by subjentto the law may be granted only in
a coherent system, composed by precisely defingsl. [|Burthermore, even in a system
where these conditions were respected, uniformiyld/ be satisfied either through a
mechanical and syllogistic interpretation of the,|@ither through a certain persuasive
force of the interpretation produced by superiarrtn

The first hypothesis is held as little more thanideal by the contemporary literature,
because of the natural uncertainties affectinghiimman languag®? The notion that
judges can actually be reducedbouches de la Ibhas not even survived the first ages
of the modern state: the substantial failure ofréféré legislatifin the post-Revolution
France has motivated the acknowledgement thanteepretation of the law is a task to
be left to the judiciary, and whose uniformity dstte granted by a ‘third-level’ couft
Thus, the creation of Courts of Cassations, in gaof providing the ‘final
interpretation of the law, is the proof that cikaiv jurisdictions are well conscious that
the interpretative process is not a mathematicallrewhose uniformity might be
granted by the simple subjection of courts to wiedlfted and coherent laws.

In the ltalian legal system, the judiciary is swtgel ‘only to the law’, according to
Article 101, paragraph 2 of the 1948 ConstitufithThe provision expresses the
centrality of the ideal of legality, and it is meéao grant the independency of the

81 EpaLAZz0, Il principio di determinatezza nel diritto penéte59) 57 ff

82 HLA HART, The concept of law (Oxford, Clarendon Press 13&1)ff

%83 P CALAMANDREI, La cassazione civile, vol | (Napoli, ed GAPPELLETTI, Morano 1976) 464-46@er
A Caporry, Il valore del precedente (n 74) 221-222

%84 Article 102, par 2 Cost

125



THE EUROPEANIUS CERTUMAND THE ITALIAN CRIMINAL LAW

judiciary from any power of the stat®& By subjecting judges ‘only to the law’, Article
101, paragraph 2 of the Constitution expresseexigency that judges are bound only
by the law, and by no other authority: thus, tladidh legal system formally refuses the
notion that courts might be subjected to the bigdinthority of precedent&®

The task of securing the ‘exact’ and ‘uniform’ irgeetation of the law, as well as its
‘unity’, is attributed to the Court of Cassatitfi.On the basis of Article 111 of the 1948
Constitution, appeals to the Court of Cassatiortases of violation of the law are
always allowed against sentences and measurektiagtpersonal freedorifeToday,
the nomophylactic role of the Court of Cassatiaoinbin connection to the ideal that
there can be ‘a’ correct interpretation of the 18%,has gone through a considerable
state of crisis™ to the point that even its ability of grantingertain uniformity among
the decisions of lower courts is now doubt®dAs previously recalled, the whole
Italian legal system is facing a state of considieraonfusion as for the practice of
courts and interpretation of the law.

The debate on the possible solutions to such asgciiscluding the debate on the
nomophylactic role exerted by the Court of Cassatis examined below. Before
analysing the proposals made by the literatureyelver, it is worth taking into
consideration the attempts made by the ConstitatiQourt to balance the uncertainty
affecting criminal law. These efforts might be ddesed as ‘spontaneous attempts’,
expressing the quest for a non-codified solutioth® problem of uncertainty. As the
present work deals solely willex certg only the spontaneous attempts to make the
system comply with the need for precision in lawcdminal offences are taken into
consideration. The attempts to acknowledge overgulis sources of law are not taken

%85 M Pisan, ‘Il giudice, la legge e I'art. 101 comma 2 Co$2013) 56 Riv It Dir Proc Pen 558, 562-563
%% C Cost, sent 40/1964, <www.cortecostituzionale.it>

%87 Regio Decreto 30 gennaio 1941, n 12, Art 65

%% Art 111, par 7, Cost

%8 See the literature recalled by TARUFFO, Il vertice ambiguo. Saggi sulla Cassazione cigilelogna,

Il Mulino 1991) 59 ff

% A capoppy, ‘Riflessioni sul valore del precedente’ (n 14@)71 On the origins of this crisis, see A
Capbopp, Il valore del precedente (n 74) 235 ff

%91 On the topic, the literature is vast. See, egiétmate in For It (1988) V, 442 ff
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into consideration, even though they are equalgvent proofs of how the system is

struggling to comply with legal certainty?

2.2 The attempts of the Constitutional Court tongiagal certainty
2.2.1 The living law doctrine

The use made by the Constitutional Court of thea¢jdaw doctrine can be considered
as one of the spontaneous attempts made by thensyst promote a better legal
certainty. As explained in the first chapter, dgrite 1980s the Constitutional Court
started to reject vagueness claims because of thsemce of a steady judicial
interpretation of the provision:° especially if developed by the Court of Cassation.
However, the notion of ‘living law’ started to ergerin the constitutional case law
already during the 1950s. In one of its first judkgnts, the Constitutional Court assessed

the following:

‘[L]a Corte (...) non puo non tenere il debito conth una costante
interpretazione giurisprudenziale che conferisceraicetto legislativo il suo
effettivo valore nella vita giuridica, se e ver@nte € vero, che le norme non
sono quali appaiono in astratto, ma quali sonoiegiel nella quotidiana opera

del giudice, intesa a renderle concrete ed effiCaui

During the 1950s and 1960s, the Court has beersifuguts review over the law as
interpreted by courts, making use of notions sughsteady interpretation’, ‘current

meaning of the provision’, laws ‘living in the impretation given by the Court of

%92 On this topic, see the interesting analysis magleAbCADOPP, Il valore del precedente (n 74),
including these attempts into a general tendendheitalian legal system to acknowledge bindingdo
to precedents

% C Cost, ord 983/1988 ; C Cost, sent 31/1995; Ct,Cemnt 247/1997; C Cost sent 327/2008,
<www.cortecostituzionale.it>

% C Cost, ord 11/1989, <www.cortecostituzionale.it>

%% The [Constitutional] Court cannot ignore the sheanterpretation given to the legislative provisioy
courts and assessing its real dimension, if, &s itorms are not the abstract provisions but th&igpions

as applied daily by courts and as concretely wgrki@ Cost, sent 3/1956, <www.cortecostituziongte.i
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Cassation®” These early judgments were at the basis of theritetions made by the
literature about the existence of a ‘living la®’, i.e. the body of meanings
acknowledged by the community of interpreters asnlost “authoritative” for a certain
provision.>%®

The use of the term ‘living law’ appeared in thensiitutional case law by the mid-
1970s>% and subsequently increas®8.0n the basis of the living law doctrine, the
Constitutional Court leaves to judges the taskntdrpreting the law. The constitutional
review is then exerted on the legislative provisisninterpreted and applied, according

to the following principle:

‘Spetta al giudice ordinario l'interpretazione @efiorma, mentre questa Corte
ha la funzione di porre a confronto la norma nejndicato ad essa
comunemente attribuito o assegnatole dall'integpoetn i precetti costituzionali

invocati, per rilevare gli eventuali contrasfi®

The interpretation endorsed by the Court of Cassais held by the Constitutional
Court as having a particular relevance, eithewottfion whether a living law has indeed
formed, or to determine the actual content of iiad law. °® The living law doctrine
has been the means by which the Constitutional tG@as defined its tasks in relation to
ordinary courts®® and especially in relation to the other ‘superimourt of the Italian

legal system, the Court of Cassatf6h.

%% C Cost, sent 3/1956; C Cost, sent 8/1956; C Gest; 11/1965; C Cost, sent 52/1965; C Cost, sent
134/1968; C Cost, sent 32/1971, <www.cortecostitaie.it>

%97 The first theorization of the living law doctrii® commonly reputed to be the one byASCARELLI,
‘Giurisprudenza costituzionale’ (n 138) 351. On thpic, see also: ANZON, ‘La Costituzione e il diritto
vivente' (n 138) 300; AUGIOTTO, Sindacato di costituzionalita e diritto viventel38)

*¥RBIN, ‘La Corte Costituzionale tra potere e retoricd 88) 9

%99C Cost, sent 276/1974; C Cost, sent 286/1974, <\wantecostituzionale.it>

69 starting with C Cost, sent 143/1980, referencesheo living law are present in about a hundred
decisions released during the 1980s: sd@UAIOTTO, Sindacato di costituzionalita e diritto vivente (
138) 354

691 4t is the ordinary judge’s task to interpret thaw, while this Court has the task of verifying the
compliance of the provision, as commonly interpet® as interpreted by the judge, with the
constitutional parameters, in order to assess lplesgblations’: C Cost, sent 280/1992

%02 gee the analysis over the Constitutional Courtiseclaw taking into consideration the Court of
Cassation as main producer of the living law inPBGIOTTO, Sindacato di costituzionalita e diritto
vivente (n 138) 368 ff

%3 RBIN, ‘La Corte Costituzionale tra potere e retoricd 88) 14; AANZON, ‘La Costituzione e il diritto
vivente' (n 138) 301

804 A PuGlOTTO, Sindacato di costituzionalita (n 138) 351
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At the same time, this doctrine could also havewvaht consequences in terms of legal
certainty: by acknowledging the decisions of then€of Cassation as the main source
of living law, the Constitutional Court reinforcess ‘nomophylactic’ role, thus
promoting more ‘unity’ of interpretation. Howevexs pointed out in the first chapter,
the Constitutional Court does not use consistetitéy living law doctrine, and this
affects the relevance attributed to the case lawhefCourt of Cassatiofi$® Indeed,
notwithstanding declarations of principle, the Gdaonsonal Court has been focusing
more on the repeated application of a certain pné&tation over the time (quantitative
evaluation), rather than on the source of thatjmegation (qualitative evaluatiofij®

As previously noticed, the ductility with which thiging law doctrine has been used
finds its roots in the theory of the sources of lawderlying the Italian legal system: if
the decisions of courts keep on being deniedtttesof law, it will always be possible
for the Constitutional Court to ignore them in thaaluation of constitutionality, relying
only on the letter of the provision whenever tlsisriore convenierif’ In addition, the
system lacks formal mechanisms to bind lower cdortse living law as acknowledged
by the Constitutional Court®® Thus, one of the reasons why the doctrine doesaioe
the uncertainties of the criminal system is not dioetrine itself, but the fact that this
doctrine has been introduced in a system lackiygf@mal recognition of the value of
case law in the law-creating process.

In any case, the doctrine represents an interesgimiency towards the recognition that
the decisions of courts are sources of law. Byssag its review over the law as
‘steadily’ or ‘commonly’ interpreted, the Constittal Court promotes the notion that
interpretation is a source of law. This notionfafmalized, would imply the need to
subject this source to the same guarantees endhnrbe legality principle for written

laws, includingex certa

%95 A PUGIOTTO, ibid 492

°% A PuGIOTTO, ibid 492

97 SRIONDATO, ‘Retroattivitd del mutamento giurisprudenziale19) 247
698 A CapoPP|, Il valore del precedente (n 74) 157-158
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2.2.2 The unavoidable error iuris due to interpteta chaos

The introduction of hypotheses in which individuale ‘excused’ for their mistake of
law can be considered as another attempt madeeb@adhstitutional Court to face the
problematic uncertainty of the Italian criminal lawnlike the use of the living law
doctrine, this attempt constitutes a ‘normativeluson to the problem of uncertainty,
being expressed through an unconstitutionality foueigt. As previously recalled, in
1998 the Constitutional Court assessed the pamiebnstitutionality of Article 5 of the
Criminal Code, expressing tignorantia legis non excusatle®*® As a consequence of
that judgment, a state of guiltless mistake (ororgnce) of law can exempt the
wrongdoer from his/her criminal liabilit}#°

The judgment demonstrated the close connectiondagtviegality and culpability, as
well as the existence of corresponding duties tizeris and on state powers. As the
Constitutional Court declared, ‘prima del rappdreosoggetto e "singola" legge penale,
esiste un ben definito rapporto tra ordinamentoggstto "obbligato” a non violare le
norme’®? Thus, the state has the duty to create the negessaconditions for
individuals to comply withtheir duties (i.e., to know the criminal law).

On that occasion, the Constitutional Court wiselyrewledged the following problem:

‘L'assoluta, "illuministica" certezza della leggenspre piu si dimostra assai
vicina al mito: la piu certa delle leggi ha bisogtid'letture" ed interpretazioni

sistematiche che (...) rinviano, attraverso la meadrez dei c.d. destinatari della
legge, ad ulteriori "seconde" mediazioni. (...) geat es. di tecnici, quanto piu

possibile qualificati, di organi dello Staf?

699 C Cost, sent 364/1988 (text to n 114)

®10 Among the many commentaries on the decisionsspe n 115

®11‘Before the relationship between the subject &edariminal law, there is the relationship betwéen
legal system and the subject bound to respecuths’r

612 ‘The absolute, illuministc, certainty of the law proving to be close to a myth: the more certain
among laws needs to be ‘read’ through systemigpné¢ations, referring, through the mediation af th
law’s subjects, to additional ‘secondary’ mediaidn.) For instance, those operated by qualifieceesp
belonging to the state organs’
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Thus, the Court acknowledged that even a perfedttar drafting of the criminal
provision might not be enough to render the lawotkledgeable’ for individuals.
Accordingly, the parameters identified by the Cdarassess whether teeror iuris is,

or not, avoidable and thus guiltless do not meedtgin to the precise drafting of the
criminal provision. The Constitutional Court iddi@d as ‘objective’ parameters those
cases in which aerror iuris would affect any subject, and then stated thewahg:

‘Tali casi attengono, per lo piu, alla (oggettivaancanza di riconoscibilita della
disposizione normativa (ad es. assoluta oscuritdaedto legislativo) oppure ad
un gravemente caotico (la misura di tale gravitapprezzata anche in relazione
ai diversi tipi di reato) atteggiamento interpratatdegli organi giudiziari
ecc.’®®3

Thus, the Court exemplified as a typical situattanising unavoidablerrores iuristhe
interpretative chaos which is, indeed, common @ Italian criminal law. In addition,
the Court referred to other situations, attainiogthie ‘erroneous assurance’ received
from those in charge of judging the facts: for amste, the existence of ‘precedent,
numerous discharges for the same fact’. However,Gburt clarified that the specific
abilities of the concrete subjects (such as theawkedge of the field) might obliterate
the effect of objective situations otherwise capaiflmisleading indications.

The attention displayed by the Constitutional Cdartsituations in which the overall
lack of quality of the system affects the indivitiahility to perceive the criminal nature
of certain conducts had been preceded by the tegden acknowledgeéona fide
mistakes of law, due to erroneous indications bplipuauthorities** The judgment
released in 1988 by the Constitutional Court, thesgpressed an already perceived
exigency emerging spontaneously from the legalesystthe abandonment of the
‘presumption of knowledge-ability’ of the law, magited by the realistic consideration

that the criminal law ‘in action’ is often uncleand unpredictable.

®13 ‘These cases mostly concern the objective impdisgiof understanding the provision (for instance
because of an absolute lack of clarity in the drgjtor the seriously chaotic position displayeddods
interpretation by courts, that is to be measured & accordance to the specific kind of criminiéoce’
614 Eg the numerous judgments cited bP.ITANO’, ‘Ignoranza (dir pen)’ (n 99) 23, 33 sub notae&38
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The attempt made by the Constitutional Court twvesdhe problematic uncertainty of
the Italian criminal law through the recognition excusable mistakes of law has,
however, been criticized by the literature.

From a dogmatic point of view, the judgment hasnbesticized for equating the
ignorance of the law (by definition, grounded oa #bsence of a relevant state of mind)
with the mistake of law (which might indeed be gudr guiltless)**® The equation was
probably motivated by the fact that, in the Ital@aminal law, the two states are usually
considered as equivalerftS: however, it is true that this equivalence has anirey
only if the consequences for both states are theeqae., the criminal liability of the
subject). Now that a distinction is introduced betw the consequences implied by a
guilty or by a guiltless state of mind, it is imper to perpetuate the equation between
mistake and ignorance of the law.

From a practical point of view, the judgment hagrberiticized for including in the
state of unavoidablerror iuris situations in which the criminal provision is really
void, e.g. for its vaguene8¥. Thus, the Constitutional Court has been accused of
consciously misusing the unavoidabésror iuris as a means of masking the
deficiencies of the legal systetf. This strong assertion is grounded on the notiai th
the Constitutional Court could (and therefore stpuhtervene with a declaration of
unconstitutionality whenever the criminal law doeg comply with the constitutional
values. However, as underlined in the first chapfehe present work, the problem here
is that the Constitutional Court does not have #itially acknowledged power to
declare unlawful a provision because of its cotifigg interpretations.

Of course, this does not exclude criticisms tojtislgment. The judgment demonstrates
the potential consequences of moving the focusx€ertafrom the institutional to the
individual perspective: the risk is that of burdepnihe citizens with the failures of the

system®*?in line with the current ‘subjectivism’ affectirige criminal lanf*°

®15|_ storTONI, L'introduzione nel sistema’ (n 115) 1329

%18 FlANDACA G MUSCOE, Diritto penale (n 1) 335. Critcizing the equisate: DPULITANO’, ‘Ignoranza

(dir pen)’ (n 99) 24 ff

®17| storTON|, L'introduzione nel sistema’ (n 115) 1313

68| SroRrTON, ibid 1348

619 See the debate recalled by DONINI, ‘Serendipita e disillusioni della giurisprudenzzne cosa &
rimasto della sentenza C. Cost. n. 364/1988 sntirigntia legis’, Studi in memoria di Pietro Nuvodofn

4) 173, 185
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Furthermore, in the Italian criminal law there iditierence between an acquittal due to
lack of mens rea (e.g., on the basis of an unabtedatate of ignorance) and an
acquittal due to the lawfulness of the conduct.(dglowing the declaration that a
criminal prohibition is unconstitutional and thusid). This difference, attaining to the
consequences of the criminal proceeding, has beeerlined by some authors to
demonstrate that the unavoidabkleor iuris should not be the physiologic solution for
the unintelligibility of the provision assisted kpnflicting interpretation&?! On the
opposite, it should operate only in extreme sitratj being a solution for pathological
conditions where the legal system has failed ity do offer individuals a clear
indication of the prohibited condu&€. Lastly, the unavoidablerror iuris is an
instrument which can be used with much discretiprtdurts, leading to unpredictable
results and to violations of the equality princiffé Indeed, after the constitutional
judgment of 1988, the use of this instrument hanlibe exception rather than the rule

in courts®?*

2.3 The suggestions proposed by the literature
2.3.1 Drafting and interpretative techniques

Historically, in civil law jurisdiction the problerof uncertainty has been studied in the
perspective of the legislature: thus, focusing loa legislative techniques and on how
the legislature should formulate criminal offencés order to grant their
intelligibility. °2° Italian authors still debate on this topf€,and in 1986 criteria for the

formulation of criminal offences were elaboratedtiy Italian premiershiff’

%20 On the tendency of the system to focus on theestibp moment of the criminal offence, see: N
MAzzacuvA, ‘Il “soggettivismo nel diritto penale: tendenztuali ed osservazioni critiche’ (1983) V For
It 45

621 A capopp, Il valore del precedente (n 74) 322:ANtovaNI F, ‘Ignorantia legis scusabile ed
inescusabile’, Studi in memoria di Pietro Nuovolon®l | (Milano, Giuffré 1991) 307, 328; L
STORTONI,'L'introduzione nel sistema’ (n 115) 1325

622 A CcaDOPP, Il valore del precedente (n 74) 266

623 A CaDOPP, Il valore del precedente (n 74) 322StorToNI,‘L'introduzione nel sistema’ (n 115) 1325
%24 For the general failure of the judgment 364/88ntke the difference in the Italian legal systene; se
M DoNINI, ‘Serendipita e disillusioni’ (n 620) 187 ff

625 References to classic studies on the topic carfobed in A CADOPPI (ed), Il problema delle
definizioni nel diritto penale. Omnis definitio inre pericolosa? (Padova, CEDAM 1996) 13 ff
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The legislature has not proved to be particuladpaoerned with the respect of such
criteria and, in any case, there are entire aréabteocriminal law (such as sexual
offences) which are ‘genetically’ in contrast wiéx certa, because a precise legislative
definition of the offence is almost impossible &ach®®® In addition, the complexity
and number of sources of criminal law is such than the boundaries of a precisely
defined provision can be in douBf. Lex certais at stake anytime the (otherwise
precise) provision is collocated in a context lagksystematic coordinatidf®

Thus, reducing the number of criminal offences &gttly connecting them to the
violation of values perceived as essential forithean society has been envisaged as a
solution to grant the intelligibility of the crimahlaw?3! The same Constitutional Court,
in the above mentioned judgment of 1988, has acledyed that the intelligibility of
criminal offences requires them to be few, and gdmd on the violation of clearly
perceived social valuéd? The notion that the criminal law should be redutedhe
essential, so to comply with its nature eXtrema ratip has been the ground for
proposals of a ‘minimal’ criminal la®?* These proposals have been criticized for the
risk of carrying with them the decriminalizationr@levant ‘modern’ criminal offences,

such as those protecting the environnféht.

626 Eg, among many others: @ADOPPI (ed), Il problema delle definizioni (n 625); CASTRONUOVQ,
‘Clausole generali e diritto penale’ (2012) <wwwitiopenalecontemporaneo.it >, accessed 26 December
2013; GMARINUCCI AND E DoLCINI, Manuale di diritto penale (n 1) 60 ff; PaLAZzO, ‘Tecnica
legislativa e formulazione della fattispecie penal@na recente circolare della Presidenza del ighms
dei Ministri’ (1987) Cass Pen 230

%27 Circolare 5 febbraio 1986, n 1.1.2/17611/4.6, @#azUfficiale Serie Generale, 18 marzo 1986, n 64
%2 On this topic, see: MACRI', ‘La giurisprudenza di legittimita sugli atti semli tra interpretazione
estensiva ed analogiammalam partern(2007) | Dir Pen Proc 109

629 A Ccapoppy, Il valore del precedente (n 74) 143;M\AZZACUVA, ‘A proposito della “interpretazione
creativa” in materia penale: nuova “garanzia” smawata violazione dei diritti fondamentali?’ DOLCINI
AND CE PALIERO (eds) Studi in onore di Giorgio Marinucci (Milar@juffré 2006) 437, 445

830 AL MELCHIONDA, ‘Definizioni normative e riforma del codice peealspunti per una riflessione sul
tema)’, ACADOPPI(ed), Il problema delle definizioni (n 625) 402

831 EBRICOLA, ‘Legalita e crisi’ (n 1) 211

8321] principio di "riconoscibilitd" dei contenutielle norme penali, implicato dagli artt. 73, tecmmma

e 25, secondo comma, Cost., rinvia, ad es., alkegsita che il diritto penale costituisca davvexo |
extrema ratio di tutela della societa, sia cogtitaia norme non numerose, eccessive rispetto iadifin
tutela, chiaramente formulate, dirette alla tutdilaalori almeno di "rilievo costituzionale" e tala esser
percepite anche in funzione di norme "extrapendlitivilta, effettivamente vigenti nelllambientectale
nel quale le norme penali sono destinate ad opérar€ Cost, sent 364/1988,
<www.cortecostituzionale.it>

833 | FerrAJOLY, ‘Il diritto penale minimo’, ABARATTA (ed), Il diritto penale minimo: la questione penall
tra riduzionismo e abolizionismo (Napoli, ESI 198B), Diritto e ragione. Teoria del garantismo penale
(Roma, Laterza 1989)

634 G MARINUCCI AND E DOLCINI, ‘Diritto penale “minimo” e nuove forme di crimilig’, Studi in
Ricordo di Giandomenico Pisapia (Milano, Giuffré0R) 211
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The proposals to decrease the criminal law by gamog only the violation of certain
values (e.g., those expressed in the 1948 Conatijuhas moved in a similar
direction®*® However, these suggestions are clearly disregabgettie legislature and
maybe even impossible to respect in a complex a&bekbgeneous society such as the
current Italian oné%

As most lItalian literature now adheres to the notibatlex certais a quality to be
granted by the law and by its interpretati6f, the focus has now moved on the
interpretation of the criminal 1aW®® and on a re-evaluation déx certa(not as a
drafting principle but) as an interpretative prislei °*° Since the use déx ceta as an
interpretative principle is often disregarded burts, proposals have been made for the
introduction of a judicial review, allowing citizento appeal against interpretative
violations oflex certa®*® Whether this appeal should be examined by the t@otisnal
Courf* or by the Court of Cassatitfiis an open question.

The focus on interpretation has carried also giheposals: the legislative regulation of
interpretative method&*® the void for extensive interpretatio$é? the use of théavor

rei principle as an interpretative parameter comparabl the rule of leniency in

%35 The notion that criminal offences should be gradhan the violation of constitutional values was
famously developed by Franco Bricola:BRICOLA, ‘Teoria generale del reato’(n 96) 14;BRICOLA,
‘Legalita e crisi’ (n 1) 226. On the path tracedthis author, see also: AADOVANI, ‘Spunti polemici e
digressioni sparse sulla codificazione penale’, SIESTRARI (ed) Il diritto penale alla svolta di fine
millennio (Torino, Giappichelli 1998) 95 ff

636 A capoppy |l valore del precedente (n 74) 135GRINTA, ‘Il giudice e la legge penale. Valore e crisi
della legalita,oggi’, Studi in Ricordo di Giandonem Pisapia (Milano, Giuffre 2000) 63, 78

837 Eg: GCONTENTO, ‘Clausole generali’ (n 127) 109;FALAZZO, ‘Orientamenti dottrinali ed effettivita
giurisprudenziale’ (n 14M27; APAGLIARO, ‘Testo e interpretazione’ (n 127) 2

%38 G CoNTENTO, ‘Clausole generali’ (n 127) 109; @ GIOVINE, L'interpretazione’ (n 127); GIANDACA,
‘Ermeneutica e applicazione giudiziale del diritenale’, APALAZzO (ed) L'interpretazione della legge
(n 127) 299; NMAzzACUVA, ‘A proposito della “interpretazione creativa” materia penale: nuova
“garanzia” o rinnovata violazione dei diritti fonti@ntali?’, EDoLCINI AND CE PALIERO (eds) Studi in
onore di Giorgio Marinucci (Milano, Giuffré 2006B84; A PAGLIARO, ‘Testo e interpretazione nel diritto
penale’ (n 127) 2; DPULITANO', ‘Sull'interpretazione e gli interpreti’ (n 127857; M RONCO,
‘Precomprensione ermeneutica del tipo legale esttivili analogia’ (n 127) 693

639 AL MELCHIONDA, ‘Definizioni normative’ (n 630) 401-402; PALAZZO, ‘Orientamenti dottrinali ed
effettivita giurisprudenziale’ (n 140) 332

%40 E BRICOLA, ‘Le definizioni normative nell'esperienza dei écichenali contemporanei e nel progetto
di legge delega italiano’, A&Doprrpi(ed), Il problema delle definizioni nel diritto pae. Omnis definitio
in iure pericolosa? (Padova, CEDAM 1996) 175, 188CONTENTO, ‘Principio di legalita e diritto penale
giurisprudenziale’, La Cassazione penale: probkdinfiinzionamento e ruolo (1988) For It 484, 48%; A
MELCHIONDA, ‘Definizioni normative’ (n 630) 401-402

%1 n this direction, with references to similar itstes in other civil law jurisdictions: IAMELCHIONDA,
‘Definizioni normative’ (n 630) 21 ff

642 G CoNTENTO, ‘Principio di legalitd’ (n 640) 489

643 G CONTENTO, L’insostenibile incertezza’ (n 62) 967

*“ Ibid
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common law jurisdiction$*> Of course, in criminal law there is a high tensimtween
legality and interpretation, and this is why theise much interest in finding
interpretative tools to grant legal®§® However, as professor Hart wisely

acknowledged,

‘Canons of ‘interpretation’ cannot eliminate, thbuthey can diminish, these
uncertainties; for these canons are themselvesrglendes for the use of
language, and make use of general terms which #leess require

interpretation®*’

Indeed, canons of interpretation are remedies wbaetmot solve the problems deriving
from the essential uncertainty of the human langi#gA comparative analysis
demonstrates that legal systems historically corezbrwith canons of interpretation
(such as the North-American one) do not grant &ebéegal certainty just for this
reasorf*® Furthermore, the enactment of rules governingriméation in civil law

jurisdictions has not solved the problem of creativterpretation by courfs°
2.3.2 The nomophylactic role of the Court of Cassat

As one of the problems affecting Italian criminaWl is the lack of uniformity in the
practice of courts, many authors have been suggesii re-evaluation of the
nomophylactic role of the Court of CassatféhThe rules governing the Italian judicial
system attribute to the Court of Cassation the tdisecuring the ‘exact’ and ‘uniform’

interpretation of the laf?? Thus, the Court is meant to exert a nomophyldatiction,

%5 |n favour of the codification of thiavour rei G CONTENTO, L'insostenibile incertezza’ (n 62) 968

648 EpaLAZZO, ‘Legge Penale’, Dig Disc Pen VII (1993) 360

%47 HLA HART, The concept of law (n 585) 123

%8 Demonstrating this inability in details: [@ GIOVINE, L'interpretazione’ (n 127) 11 ff

649 JRMAXEINER, ‘Legal Certainty’ (n 535) 572

%0 |n this direction, with references to the Frengpezience, see: SADOPP Il valore del precedente (n
74) 153, sub nota 60

651 Eg, among many others (cited in the following Egé CADoOPP, Il valore del precedente (n 74); G
FIANDACA, ‘Diritto penale giurisprudenziale e ruolo dellaagsazione’ (2005) Cass Penl722; N
MAzzAaCUVA, ‘Diritto penale giurisprudenziale e ruolo dellaag3azione: spunti problematici’, La
Cassazione penale: problemi di funzionamento eor(k988) For It 491

%52 Regio Decreto 30 gennaio 1941, n 12, Art 65
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by providing the correct (or, at least, the modhatritative) interpretation of the law
and by promoting uniformity in the courts’ practi¢

In the Italian legal system, the subjection of jurgiciary ‘only to the law’ is commonly
reputed to exclude a formal binding force of presgd: thus, the compliance with the
judgments released by the Court of Cassation dependtheir persuasive forc®?
From the 1950s onwards, such persuasive forcedwased considerably. Concurring
factors, such as the presence of a ConstitutionattCand the reform of the criteria for
appointing the judges of the Court of Cassationehdiminished the authoritativeness
of the decisions of the Court of CassatiBnIn addition, this Court frequently releases
contradicting interpretations of the same provisamd the preeminent role theoretically
attributed to the United Sections of the Courtrisgpessively losing its significan@e®

The United Sections should be in charge of sohpagicularly important or dubious
interpretative issues: Article 610 of the 1988 CadieCriminal Procedure states that
appeals to the Court can be attributed to the dn8ections when the issue under
review is of particular importance, or when it iscessary to settle a contrast between
decisions released by different sections of therC8(The following Article 618 states
the same with regard to the hypothesis in whichiskae under review has been, or is
likely to be in the future, ground for interpreteicontrasts between lower coltts.
Article 172 of the rules governing the entry intrde of the 1988 Code of Criminal

Procedure envisages the possibility that the Uritections give back the appeal to one

%53 See the report accompanying Article 65 Regio Diec8® gennaio 1941, n 12 incA MELCHIONDA,
‘La crisi della funzione nomofilattica della Codeécassazione penale’ (1987) Crit Pen 40, 46 sth bé
M TARUFFO, Il vertice ambiguo. Saggi sulla Cassazione cilelogna, Il Mulino 1991) 98; A/ELA,
‘La Corte suprema di cassazione, oggi’, ‘Per lat€dli Cassazione’ 1989 For It 215, 219.Critizings th
position: GPIOLETTI, ‘Sul ruolo delle sezioni unite penali della CodeCassazione’, La Cassazione
penale: problemi di funzionamento e ruolo (1988) IFd61, 463 ff

%55 A Capopp|, ‘Riflessioni sul valore del precedente’ @cco (n 140) 147; SSENESE ‘Funzioni di
legittimita e ruolo di nomofilachia’, ‘Per la Corth Cassazione’ 1989 For It 256, 263. On the osgh
this crisis, see ALADOPP|, |l valore del precedente (n 74) 235 ffC&NCI, ‘Problemi di funzionamento
della Cassazione penale’, La Cassazione penalblepnd di funzionamento e ruolo (1988) For It 446,
448 ff;

%5 On the United Sections of the Court, se€fdiiNI, Manuale di procedura penale (Milano, Giuffré
2012) 880

8571| presidente, su richiesta del procuratore gateerdei difensori delle parti, o anche d'ufficassegna

il ricorso alle sezioni unite quando le questiorogoste sono di particolare imporantza o quandoroec
dirimere contrasti insorti tra le decisioni dellagole sezioni'(Article 610, paragraph 2, CPP)

%% :35e una sezione della corte rileva che la questitirdiritto sottoposta al suo esame ha dato luogo,
puo dar luogo, a un contrasto giurisprudenzialerichiesta della parti o d'ufficio puo con ordinanz
rimettere il ricorso alle sezioni unite (Article &CPP)
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of the regular sections when ‘the contrast betwaamts is settled®>® However, the
unifying influence theorized by these dispositimostly contradicted by the practice:
interpretative contrasts arise frequently withie @ourt of Cassation, and the same
United Sections happen to contradict themselves skiert periods of tim&° The
situation is so confusing that someone has beerdevorg what purpose the United
Sections serv&’

The literature, for a long time indifferent to tleisis undergone by the Court of
Cassation, resumed the debate around its nomopisyfiasction during the 1980%2

At that time, the problematic state of the CourtGzfssation started to be taken into
consideration as a non-physiologic phenometidrespecially when concerning the
simple sections of the Court not complying with theerpretation elaborated by the
United Section§®

The amount of appeals filed before the Court ofs@asn was pointed out as one of the
causes of its dysfunctiof® The literature underlined how a crisis of the
nomophylactic function was liable to affect congitnal values such as equality and
the subjection of judges ‘only to the law’ (bottstrumental to the concrete respect of
legality)2°® The reform of the Code of Criminal Procedure, lfiread in 1988 raised
the expectation of a reinforced nomophylactic rofethe Courf®® However, the
proposal of compelling the simple sections of tlwu€ to adhere to the interpretation

%59 Article 172, Norme di attuazione, di coordinameettransitorie del codice di procedura penale, DLgs
28 luglio 1989, n 127 (published on: Gazzetta UHfie 182, 5 agosto 1989)

%0 See the research made on the topic bESPOSITOAND G ROMEO, | mutamenti nella giurisprudenza
penale (n 73)

%61 \/ ZAGREBELSKY, ‘La continuazione senza pace e le Sezioni Urgitea ruolo’ (1987) Cass Pen 927,
932

%2 On this evolution, see GANCI, ‘Problemi di funzionamento’ (n 655) 446 ff

653 See the studies published under the title ‘PeEdae di Cassazione’, For It 1989, as well as those
published under the title ‘La Cassazione penaleblemi di funzionamento e ruolo’, For It 1988, all
focused on the crisis of the Court’s role and smpitssible solutions

%4 0On this phenomenon, see the considerations BYGTTI, ‘Sul ruolo delle sezioni unite penali della
Corte di Cassazione’, La Cassazione penale: proldefunzionamento e ruolo (1988) For It 461

%55 sCiancl, ‘Problemi di funzionamento’ (n 655) 446 ff

%% s cianct, ‘Problemi di funzionamento’ (n 655) 448;RRANDACA, ‘Nota introduttiva’, La Cassazione
penale: problemi di funzionamento e ruolo (1988) Eal42; GLATTANzI, ‘La Corte di Cassazione tra
vecchio e nuovo processo penale’, La Cassazionaggoroblemi di funzionamento e ruolo (1988) For
It 453, 454; GPIOLETTI, ‘Sul ruolo delle sezioni unite penali della CodieCassazione’, La Cassazione
penale: problemi di funzionamento e ruolo (1988 46

%7 The new Code of Criminal Procedure was enacteld BR2R 22 settembre 1988, n 447 (published on
Gazzetta Ufficiale n 250 del 24 ottobre 1988)

88 G LATTANZI, ‘La Corte di Cassazione’ (n 667) 460 ffZBCCONIGALLI FONSECA ‘Le nuove norme
sul giudizio penale di cassazione e la crisi dedide suprema’ (1990) Cass Pen 524, 524-525
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given by the United Sectiofi&’ was not included in the final project, probably flegr

of introducing a form of binding precedent in thystem®’® The belief that Article 610
of the Code of Criminal Procedure would have beanugh to avoid conflicting
interpretations soon proved to be wrong, and phrthe literature now laments the
cautious attitude displayed at that time by théslagure®”*

Recently, the legislature seems to have grown &inoeawareness of the problematic
situation affecting the Court of Cassation: Arti@@é4 of the Code of Civil Procedure
has been modified, so to require simple sectionh®iCourt of Cassation to appeal to
the United Sections when they wish to detach frbeirtinterpretatiori’? However, the
provision concerns only the civil procedure and hasnfluence in the field of criminal
law.

The current doctrinal debate on the nomophylacile of the Court of Cassation is
more and more aware of the creative role playedcbyrts, and scholars focus
especially on the means to grant some sort of bgpndorce to the judgments of the
Court of Cassation. As the interpretation giventhig Court usually intervenes at the
end of the criminal proceeding (when the possibtgreeous interpretation of the law
has already formed$§/® a suggestion has been the creation of a prevectingol over
the interpretation of the law, implying also an leadion of the interpretation’s
compliance with the values enshrined in the legaitinciple®’* On the other hand,
some authors suggest that the persuasive for¢e afecisions of the Court of Cassation
should be considered as a form of preceddmtfacto(although not formally) binding

75

lower courts”® On these grounds, many call for an improvementhef service in

%9 gpecifically, the proposal was that of compellthg simple sections of the Court to the respethef
interpretation released by the United Section®teesan interpretative contrast. The choice apmktoe
radical and was subsequently not accepted: sBe/E®LINO AND OTHERS (ed), Il Nuovo Codice di
Procedura Penale, illustrato articolo per articaton il commento, la relazione ministeriale e la
giurisprudenza,vigente nel nuovo, del vecchio (Rtacenza, La Tribuna 1989) 1157. On this topie, se
also: GLATTANZI, ‘La Corte di Cassazione’ (n 667) 460

670 E ZuCCONIGALLI FONSECA ‘Le nuove norme sul giudizio penale’ (n 669) 527

671 A CaDOPP|, Il valore del precedente (n 74) 311

672 Article 374, paragraph 3, CPC, as amended by B.4@2006. On the topic, seelB MONTE, ‘Il
commiato dalla legalita: dall’anarchia legislatival ‘piroettismo’ giurisprudenziale’ (2013)
<www.dirittopenalecontemporaneo.it >, accessed @éeber 2013, 22

673 N MAzzAcuvA, ‘Diritto penale giurisprudenziale e ruolo dellag3azione: spunti problematici’, La
Cassazione penale: problemi di funzionamento eor(i®88) For It 491, 493

674 G CONTENTO, ‘Principio di legalitd’ (n 643) 489; GONTENTO, L'insostenibile incertezza’ (n 62)

67> See the debate recalled byANZzON, Il valore del precedente nel giudizio sulle le@dilano, Giuffré
1995) 82 ff. See also: MBIN, ‘Funzione uniformatrice della Cassazione e valdet precedente
giudizario’ (1988) Contr e Impr 545
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charge of extracting and publishing tfegio decidendiof the Court judgmenf¥? and
for a bigger attention, by part of the Court, te thlaboration of ‘general principles’
applying to ‘typical case$”’

Recently, a proposal has been made for the inttmiucof a formally binding
precedent, through which the Court of Cassationhmigind lower court§’® The
proposal has been criticized because, in the tafedition, the force of the judgments
released by the Court of Cassation is left to thbility of persuading lower courts, in a
dialectic dynamic that would not tolerate the autative imposition of a binding
precedent’® However, the attention paid by the literature floe way common law

experiences deal with legal certainty has geneiatiyeased

676 S EVANGELISTA AND G CANZIO, ‘Corte di Cassazione e diritto vivente’ (2005)Fér It 82; G
FIANDACA, ‘Diritto penale giurisprudenziale e ruolo dellagSazione’ (2005) Cass Penl1722, 1735. This
need was already perceived during the 198Q&8IECONI GALLI FONSECA ‘Le nuove norme sul giudizio
penale’ (n 669) 530

®’7 G FIANDACA, ‘Diritto penale giurisprudenziale e ruolo dellasdazione’ (2005) Cass Pen1722, 1734
678 A CaDoPP|, Il valore del precedente (n 74) 301 ff

679 G FIANDACA, ‘Diritto penale giurisprudenziale’ (n 678) 1737

680 Eg: EGRANDE, ‘Principio di legalita e diritto giurisprudenzél(n 163) 129-146; ALADOPP|, Il valore

del precedente (n 74)
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3. The European ‘reasonable foreseeability’ andtdi@an criminal law

Italy is one of the founding members of the CourafilEurope, and it ratified the
European Convention on Human Rights in 1885Until 2001, the European
Convention on Human Rights was considered a primawyce of law, thus equivalent
to any law enacted by the Parliam@&itBecause of its position in the hierarchy of
sources, the European Convention was scarcely takin consideration by the
literature as a factor of potential impact on themestic criminal lavw®® Today, the
European Convention is held to be a ‘subconstitafiosource of law®* Thus, all
domestic laws must comply with the standards ofgmtoon afforded to human rights
by the European Convention, and the Constituti@ualrt has the power to declare void
and unconstitutional the laws not complying witltlsistandards. Accordingly, a new
interested by the literature has arose, as toftaets of the European Convention on the

Iltalian criminal law®®

%81 | egge 848/1955

®%2 Seeinfra, text to n 698

683 A few authors mentioned Article 7 ECHR when deglimith the legality principle: however, these
references were more theoretical than practicak &g FBRICOLA, ‘La discrezionalita nel diritto
penale’(n 60) 811; PALAZzO, Il principio di determinatezza (n 59) 26

%8 Seeinfra, text to n 782

%85 A BALsAMO, ‘La dimensione garantistica del principio di tromttivita e la nuova interpretazione
giurisprudenziale "imprevedibile": una nuova fremé del processo in "europeizzazzione" del diritto
penale’ (2007) Cass Pen 2200;WRILLO, ‘L'efficacia della giurisprudenza della Corte Bpea dei
Diritti dell'Uomo, in diritto interno, in materiagmale, alla luce delle sentenze 348 e 349/2002 @=ltte
Costituzionale’ (2009) Rass Dir Pubb Europ 7PMmMmico, ‘Il principio di legalita in materia penale fra
Corte Costituzionale e Corti europee’, 24NON (ed), Le Corti dell'integrazione europea e la €ort
Costituzionale italiana (Napoli, ESI 2006);ED TurFo, ‘Il diritto penale italiano al vaglio della
giurisprudenza della Corte europea dei diritti‘'delino: attuazione dei principi della Convenzioneao
del giudice interno’ (2000) Crit Dir 457; O1 GIOVINE, ‘Il principio di legalita tra diritto nazionale e
convenzionale’, Studi in onore di Mario Romano Napoli, Jovene 2011) 2197; @ GIOVINE, ‘Ancora
sui rapporti tra legalita europea e legalita naaienprimato del legislatore o del giudice?’ (2012)
<www.penalecontemporaneo.it> accessed 26 Dece?i&; A ESPOSITO, Il diritto penale ‘flessibile’
(n 316); FlacovieLLO, ‘Il quarto grado di giurisdizione: la Corte eueapdei diritti dell'uomo’ (2011)
Cass Pen 794; \MANES, ‘La lunga marcia della Convenzione Europea edchuoVi” vincoli per
I'ordinamento (e per il giudice) penale internotud in onore di Mario Romano IV (Napoli, Jovene
2011) 2413; WIANESAND V ZAGREBELSKY, La Convenzione europea (n 288)NE0sIA, Convenzione
Europea dei Diritti del’'Uomo e Diritto penale (Tioo, Giappichelli 2006); LPETTOELLO MANTOVANI,
‘Convenzione Europea e Principio di Legalita’, itud@ in memeoria di Pietro Nuvolone, | (n 4); V
VALENTINI, Diritto penale intertemporale : logiche contirsned ermeneutica europea (Milano, Giuffré
2012);F VicaNo', ‘Il diritto penale sostanziale italiano davaatigiudici della CEDU’ (2008) suppl n 12
Giur Mer 81; FVIGANO', ‘Diritto penale sostanziale e Convenzione euaogei diritti dell'uomo’ (2007)
Riv It Dir Proc Pen 46; \ZAGREBELSKY, ‘La convenzione europea dei diritti dell'uomd erincipio di
legalita nella materia penale’ (2009) lus17 @unttiyi

141



THE EUROPEANIUS CERTUMAND THE ITALIAN CRIMINAL LAW

Among studies dealing with this topic, someone sstgjthat Article 7 ECHR, in the
interpretation given to it by the Strasbourg Coumnight solve the problems affecting
the ltalian criminal law, for instance by imposirtige non-retroactivity of a new
interpretationin malam parteni®® Indeed, one might wonder whether the international
obligations deriving from the European ConventionHuman Rights could represent a
solution for the problematic state of the Italiaase law on criminal matters, by limiting
its developments into the boundaries of a ‘reasignédreseeable’ interpretation. In
order to answer this question, it is necessarynayae how the European Convention
and the case law of the European Court of HumarmtRigenetrate the Italian legal
system.

3.1 The European Convention and the Italian hiengrof the sources of law

On the basis of a traditional approach to the iaahip between international law and
domestic legal orders, the role played by inteamati norms in the Italian legal system
depends on the solution of two questions. Firgta# to be established how these norms
‘enter’ the system; second, it has to be estaldisheir position in the hierarchy of the
sources of law and, consequently, their resistdaosmrds subsequent changes in the
law.

According to some authors, the current debate enrtthe played by international
treaties should not be conducted at the formalistiel of the ‘theory of sources’, but at
the level of the ‘dialogue between couff¥’.However, the analysis in terms of
multilevel constitutionalisf#® might, in the peculiar context of human rightsusma

unacceptable discrepancies as to the level of giote® For this reason, and for the

%86 SRIONDATO, ‘Retroattivita del mutamento giurisprudenziale'79) 255

%7 D TeGA, ‘Le carte dei diritti nella giurisprudenza dellrte Costituzionale (e oltre)’, RACE (ed),
Corte Costituzionale e Processo Costituzionale Zh 963, 978-979; AEspPosITQ Il diritto penale
‘flessibile’ (n 316) 27 ff

%88 On the topic, see GAMBINO, ‘Multilevel constitutionalism e diritti fondameaf’ (2008) 11l Dir Pubbl
Comp Eur 1149

%89 See the debate recalled byN@PoOLI, ‘Le sentenze della C. Costituzionale nn. 348 @ @4l 2007: la
nuova collocazione della CEDU e le conseguentipgetive di dialogo tra le Corti’ (2008) Quad Cost
137
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sake of clarity, the present research wishes tabksh the position of the European
Convention of Human Rights in the ‘traditional’ raechy of the sources of law.

3.1.1 International norms in the Italian legal st general rules and the example of

EU laws

Italy is classified as a ‘dualistic’ state: a foilnect of incorporation is needed for
international norms to produce their effects inte tsysten??™ As a consequence,
international norms automatically acquire the rarikthe act of incorporation, their
resistance to subsequent changes in the law deyeaoditheir position in the hierarchy
of sources.

Before 2001, the Italian Constitution dealt onlythwicustomary international law,
acknowledging the subjection of Italian laws to tgenerally recognized norms’ of
international law®* However, already during the 1970s, the ConstinaicCourt had
acknowledged the subconstitutional status of Ewop&Jnion (then, European
Community) laws. The Court had declared that tleslderiving from the European
Community fell within Article 11 of the Constitutip which allows limitations to the
sovereignty of the state when ‘necessary to craaterder that ensures peace and
justice among Nation§®? On the basis of such ‘constitutional coverad®, €ourt had
admitted their direct applicability into the legatstem,®®® and its own jurisdiction in
evaluating the conformity of domestic laws to therdpean Community norms,
considered as constitutional parameters underlArtit of the Constitutior?>*
Subsequently, the position of the Constitutionau€mn this second point evolved,
reaching the conclusion that directly applicable Bws automatically ‘prevail’ over
domestic laws. Thus, judges must ‘disapply’ theompatible norn?®® while the
Constitutional Court retains jurisdiction only dmetcompatibility of EU laws with the

fundamental principles of the Italian constitutibsgstem or with inalienable human

69 B CoNnFORT, Diritto internazionale (Napoli, ESI 1992) 284 ff;PALADIN, Le fonti del diritto italiano
(Bologna, Il Mulino 1996) 413 ff

91 Art 10 Cost

92 Art 11 Cost

693 C Cost, sent n 183/1973 <www.cortecostituziontde.i

694 C Cost, sent n 232/1975 <www.cortecostituziontde. i

89 C Cost, sent 170/1984 <www.cortecostituzionale.it>
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rights®®® Thus, the position of EU laws in the hierarchytbé sources had been
established as ‘subconstitutional’ by the end ef1880s. On the opposite, the complete
solution of how the European Convention on Humaghii enters the Italian legal
system needed both a constitutional reform andstiiesequent intervention of the

Constitutional Court.

3.1.2 International norms in the Italian legal st the ECHR as a primary source of

law

In 1955, Italy ratified and incorporated into ieghl system the European Convention
on Human Right§?” As the act providing for the incorporation was @dinary law
enacted by the Parliament, the Constitutional Caitially held that the European
Convention was a primary source, potentially a#dcby subsequent changes in the
law %98

Between the 1970s and the 1980s, attempts were atiee literature to promote a
higher rank for the European Convention in the drghry of sources of law. Some
authors suggested that the European ConventiontrbgHconstitutionalised’ under
Article 2 of the 1948 Constitution, because, acocwydo that provision, the Italian
Republic ‘recognizes and guarantees inviolabletsigti man’%° Others suggested that
Article 11 of the Constitution could be the groundthe constitutionalisation, as it had
already been for EU law&? Lastly, someone suggested that the guaranteesmsthin
the European Convention could be considered asefgdy recognized norms of

international law’ under Article 10 of the Constitn.”®*

6% C Cost, sent 183/1973; C Cost, sent 170/1984 <wentecostituzionale.it>

97| egge 848/1955

®%¥Eg: C Cost, sent n 188/1980; C Cost, sent n 12/1¥8Cost, sent n 15/1982; C Cost, sent n 388/1999
<www.cortecostituzionale.it>

%9 For this position, see BARBERA, ‘Articolo 2 Cost’, GBRANCA (ed) Commentario della Costituzione
(Bologna-Roma, Soc Ed For It 1975) 4

"% P MoRl, ‘Convenzione Europea dei Diritti delluomo, Pattielle Nazioni Unite e Costituzione
italiana’ (1983) Riv Dir Int 307

™1 G BERTI, Interpretazione costituzionale (Padova, CEDAM T7)98l66; R QUADRI, Diritto
internazionale pubblico (Napoli, Liguori 1989)
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Notwithstanding the attempts made ayquo judges’®?

none of these position was
accepted by the Constitutional Court, whose gradyening towards the European
Convention was manifested without taking a cleanst on the status of the European
Convention. Thus, by the late 1980s, the Consbimati Court started to refer to
international treaties when dealing with the ‘idalde rights of man’ protected under
Article 2 of the Constitutiod?® In 1993, arpbiter dictumdeclared that the Convention
could not be repealed or modified by subsequens,ldging an ‘atypical’ source of
law.”® However, this decision remained quite isolatethim subsequent constitutional
case law® In 1999, the Constitutional Court assessed theofi€@onvention rights as
interpretative aid$®® thus acknowledging their role as provisions iratigg the
constitutional parametefS’ This solution has been used by other ‘dualistegal
systems® but it has been criticized by the literature facking a clear justificatioff®
and, in any case, it has not been pursued congystenthe subsequent constitutional
case law®

The Court of Cassation, instead, demonstrated & maygressive attitude towards the
role of the European Convention on Human Rightsveen the 1980s and the 1990s, it
acknowledged its immediately preceptive rgfeOn one occasion, the first section of
the Court declared the constitutional status ofEbeopean Convention under Article 2
of the Constitutio}* and the United Sections once assessed that dent@st not
complying with the Convention could be disappligddodinary judges® Nonetheless,
the Constitutional Court kept on denying the cdnstinal status of the Conventidtf,

and the overall situation in the Italian system wgatting quite confusing when the

92D PiccIONE, ¢ | trattati internazionali come parametro e coeniéerio di interpretazione nel giudizio di
legittimita costituzionale’, A°ACE (ed), Corte Costituzionale e Processo Costituzéofra42) 818, 821
"3Eg: C Cost, sent n 408/1988; C Cost, sent n 122/19www.cortecostituzionale.it>

94 C Cost, sent n 10/1993, <www.cortecostituziongde. i

5D TEGA, ‘Le carte dei diritti’ (n 688) 965 ff

98 C Cost, sent n 388/1999. See also C Cost, ords2801, <www.cortecostituzionale.it>

97 For a commentary of the decision, see:TBGA, ‘La CEDU nella giurisprudenza della Corte
costituzionale’ (2007) Quad Cost 2

"% See the German case, recalled byEBA, ‘Le carte dei diritti’ (n 688) 968-969

"D TEGA, ‘Le sentenze della Corte Costituzionale nn. 388@ del 2007: la CEDU da fonte ordinaria a
fonte “subcostituzionale” del diritto’ (2008) Qu&nbst 133

9D Piccione, ¢ | trattati internazionali’ (n 703) 828 ff

"1 Corte di Cassazione (SS UU), sent 23 novembre (B888) Riv Pen 207

"2 Corte di Cassazione (Sezione I), sent 12 magdd® {£994) Cass Pen 439

"3 Corte di Cassazione (Sezione 1), sent 6672 deB;1@9rte di Cassazione (SS UU), sent 28507 del
2005

"4 Eg: C Cost, sent 388/1999; C Cost, sent 315/189Cost, sent 188/1980; C Cost, ord 464/2005,
<www.cortecostituzionale.it>
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constitutional reform of 2001 took place, layirtge tgrounds for a settlement of the

debate.

3.1.3 International norms in the Italian legal st the ECHR as a subconstitutional

source of law

In 2001, the Italian Parliament reformed the priovis of the 1948 Constitution dealing
with local authorities (regions, provinces and neipilities)’*®> On that occasion,
Article 117 of the Constitution was rewrote, s@tovide a new allocation of legislative
powers between state and regions. As a consequéribe reform, its first paragraph

now reads as follows:

‘La potesta legislativa e esercitata dallo Stattalle Regioni nel rispetto della
Costituzione, nonché dei vincoli derivanti dall'eardmento comunitario e dagli

obblighi internazionali”*®

Thus, the provision explicitly subjects primary sms to the respect of the
Constitution, of EU laws and of other, non spedifienternational duties’. With regard
to EU law, the debate was open on whether the gimvisimply confirmed the
constitutional case law, or whether it reinforcbé position of EU laws by equating
them to the Constitutioft; thus imposing a judicial review by the Constitatb Court

over potential violation§® With regard to other ‘international duties’, thiefature

underlined that this is the first explicit constitunal reference to international

treaties’'® However, the effects of this reference were ihjtiglebated’?® Someone

"5 Legge Costituzionale 18 ottobre 2001, n 3 - Matié al titolo V della parte seconda della
Costituzione (published on GU 24 ottobre 2001, 8)24

16 1 egislative powers shall be vested in the Statd the Regions in compliance with the constraints
deriving from the European Union law and internagicobligations’ (Art 117 Cost)

"7 See the debate recalled byC&TALANO, ‘L'incidenza del nuovo articolo 117, comma 1, €asui
rapporti tra norme interne e norme comunitarie’, Z4NON AND V ONIDA (eds), Le Corti
dell'integrazione europea e la Corte Costituzioti@ikana (Napoli, ESI 2006) 129, 133 ff

"8 For this position, see eg:GRATALANO, ibid 146

"9 Eg: RBIN, G BRUNELLI, A PUGIOTTOAND P VERONESI(eds), Allincrocio tra Costituzione e CEDU, |l
rango delle norme della convenzione e l'efficaciterna delle sentenze di Strasburgo (Giappichelli,
Torino 2007); ACASSESE Il diritto internazionale (Bologna, Il Mulino 2@) 278; AD’ATENA, ‘La nuova
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held that the provision opens to a ‘monist’ modelyhich international treaties enter
the system without a formal act of incorporati6hOthers held that the rank attributed
to international treaties by the provision was wgonstitutional, although certainly
higher than ordinary laws?

In 2007, the Constitutional Court solved those rokaiwith two highly relevant
judgments’”® welcomed by the literature as finally enlightenitig position of the
European Convention of Human Rights in the Italeagal systen?*

The two judgments were partially different as floeit object and reasoning: however,
their analysis highlights commaprincipia iuris, defining the status of the European
Convention and its implications for the Italian [&~ First of all, the Court clarified the
difference between EU laws and the European Comrerdn Human Rights, by

providing, in the first judgment, the following dmgption:

‘La Convenzione EDU (...) non crea un ordinamentaidico sopranazionale e
non produce quindi norme direttamente applical@fiinStati contraenti. Essa e
configurabile come un trattato internazionale nhatiérale — pur con le
caratteristiche peculiari che saranno esaminateapanti — da cui derivano
“obblighi” per gli Stati contraenti, ma non lingmrazione dell'ordinamento

giuridico italiano in un sistema piu vasto, dai augani deliberativi possano

disciplina costituzionale dei rapporti internazibreacon I'Unione europea’, SIANCINI (ed), Il nuovo
titolo V della Parte Il della Costituzione (MilanGiuffré 2002) 133; FGHERA, ‘I vincoli derivanti
dall'ordinamento comunitario e dagli obblighi imezionali nei confronti della potesta legislativella
Stato e delle Regioni’, MODUGNO AND P CARNEVALE (eds), Trasformazioni della funzione legislativa
(Milano, Giuffré 2003) 68 ff; H.uPo, ‘La vincolativita delle sentenze della Corte Epga dei Diritti
dellUomo per il giudice interno e la svolta reoendella Cassazione civile e penale’ (2007)
<http://appinter.csm.it/incontri/relaz/14032.pdfaccessed 26 December 2013

20 \/ast references to this debate can be foundTiE®n, ‘Le carte dei diritti’ (n 688) 956 sub nota 10
2L A D’ATENA, ‘La nuova disciplina costituzionale’ (n 720) 13 CALVANO, ‘La Corte costituzionale
“fa i conti” per la prima volta con il nuovo artlT comma 1 Cost’ (2005) Giur Cost 4417

22 R BIN, G BRUNELLI, A PUGIOTTO AND P VERONESI(eds), All'incrocio tra Costituzione e CEDU (n
722); FSORRENTING, ‘Nuovi profili costituzionali dei rapporti tra dito interno e diritto internazionale e
comunitario’ (2002) Dir Pubb Comp Eur 1355 ffHZCIONE, ‘ | trattati internazionali’ (n 703) 831

"2 The so called ‘sentenze gemelle’ (‘twin judgment€ Cost, sent 348/2007 and C Cost, sent 349/2007
24 Among the many commentaries to these decision<CARTABIA, ‘Le sentenze «gemelle»: diritti
fondamentali, fonti, giudici’ (2007) Giur Cost 3568DONATI, ‘La CEDU nel sistema italiano delle fonti
del diritto alla luce delle sentenze della Corte stitozionale del 24 ottobre 2007
<www.osservatoriosullefonti.it> accessed 26 DecmmB013; CNApPoOLI, ‘Le sentenze della C.
Costituzionale nn. 348 e 349’ (n 690) 133

25 M CARTABIA, ‘Le sentenze «gemelle»’ (n 724) 3564
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promanare norme vincolantimisso medioper tutte le autorita interne degli

Stati membri’’2°

On the basis of this distinction, the Court denikdt ordinary judges can disapply
domestic laws violating the European Conventiond d@ne same conclusion was
confirmed in the second judgméAt.

In both decisions, the Court clarified that a ctiagbnal recognition of the European
Convention could not be found in Articles 10 ordfithe Constitution, but in the new
Article 117 paragraph %2 defined as a norm introduced by the parliamentilta
previously existent gaff® Thus, the Court described the new provision devi:

‘La struttura della norma costituzionale (...) sig@eta simile a quella di altre
norme costituzionali, che sviluppano la loro coter@perativita solo se poste in
stretto collegamento con altre norme, di rango csiituzionale, destinate a
dare contenuti ad un parametro che si limita acheave in via generale una
qualita che le leggi in esso richiamate devono gas®. (...) [l]l parametro

costituito dall'art. 117, primo comma, Cost. diemobncretamente operativo
solo se vengono determinati quali siano gli “oblignternazionali” che

vincolano la potesta legislativa dello Stato e el®legioni. Nel caso specifico
sottoposto alla valutazione di questa Corte, ibpeetro viene integrato e reso
operativo dalle norme della CEDU, la cui funziongendi di concretizzare

nella fattispecie la consistenza degli obblighéinazionali dello Stat6®

% ‘The ECHR (..) does not create a supranationadllegder and thus does not produce legal norms
directly applicable in its member states. It is @ltitateral international treaty, even though withculiar
features, creating duties for its member statesibumaking the Italian legal system part of a widgal
order, in which law-making organs may produce legaims binding directly the domestic authorities of
the member states’: Cost, sent 348/2007, par 3i8zi@g this distinction: ARUGGER|, ‘La CEDU alla
ricerca di una nuova identita, tra prospettiva falevastratta e prospettiva assiologico-sostanziale
inquadramento sistematico (a prima lettura di Co@lest nn 348 e 348 del 2007) (2007)
<www.forumcostituzionale.it> accessed 26 Decen2@dr3

27C Cost, sent 349/2007, para 6.2, <www.cortecastinale.it>

2 C Cost, sent 348/2007, para 4.3 and para 4.4.;08t, Gent 349/2007, paras 6.1 and 6.2,
<www.cortecostituzionale.it>

29C Cost, sent 349/2007, para 6.2, <www.cortecastinale.it>

30 The structure is similar to that of other consiitnal norms, operating in connection with norms
having ‘subconstitutional’ rank, which give shapethie constitutional parameter (...) The constitialon
parameter of Article 117, paragraph 1 of the Cautsdin is operative only when the ‘internationatide’
limiting the authority of the legislature are idéietd. In the specific case under review, the partamis
shaped by the norms of the European Conventionuwman Rights, whose function is that of specifying
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Then, the Court described the position of the EeaopConvention as ‘subordinate to
the Constitution, but halfway between the Constitutand ordinary laws™! On this

basis, the Court assessed the following:

‘[L]a norma nazionale incompatibile con la normdl@€EDU e dunque con gli
“obblighi internazionali” di cui all'art. 117, primcomma, viola per cio stesso
tale parametro costituzionale. Con l'art. 117, prioomma, si e realizzato, in
definitiva, un rinvio mobile alla norma convenzitmadi volta in volta
conferente, la quale da vita e contenuto a quelbblighi internazionali
genericamente evocati e, con essi, al parametnty tia essere comunemente
qualificata “norma interposta”; e che €& soggettaua volta, come si dira in

seguito, ad una verifica di compatibilita con leme della Costituzion€™?

Therefore, the Court acknowledged that the non d¢iamge with the European
Convention makes ordinary laws unconstitutional viglation of Article 117, first
paragraph, of the Constitution. However, the Calatified that this assertion does not
imply that the European Convention provisions dyeva the Italian Constitution. On
the opposite:

‘Proprio perché si tratta di norme che integranpaitametro costituzionale, ma
rimangono pur sempre ad un livello sub-costituZiena necessario che esse
siano conformi a Costituzione. (...) L'esigenza chenbrme che integrano il
parametro di costituzionalita siano esse stesséowon alla Costituzione é
assoluta e inderogabile (...)Nell'ipotesi di una narmterposta che risulti in

contrasto con una norma costituzionale, questaeGutil dovere di dichiarare

the extent of the international obligation of thlian State’: C Cost, sent n 348/2007, para 4.5,
<www.cortecostituzionale.it>

31 C Cost, sent 348/2007, par .5, <www.cortecostituaie.it>

32 The national law which is not compatible with tBEHR, and thus with the international obligations
to which Article 117, paragraph 1 of the Constduntirefers, infringes this last provision. Articla 7,
paragraph 1 of the Constitution refers every time¢he relevant conventional norm, giving shapehto t
generic ‘international duties’ recalled by the gsian and, thus, to the constitutional paramete)’'(.C
Cost, sent 349/2007, para 6.2, <www.cortecostinaim.it>
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l'inidoneita della stessa ad integrare il parameirovvedendo, nei modi rituali,
ad espungerla dall'ordinamento giuridico italiafg.’

This way, the Court clarified the existence of d¢agonal limits for the same
European Convention, as well as its own jurisdrciio evaluating the respect of those
limits.

In both judgments, the Court pointed out that tleeutiar nature of the European
Convention on Human Rights implies the centralvatee of the case law developed
by the European Court. Thus, the ConstitutionalrCassessed the following, relevant
principle:

‘Poiché le norme giuridiche vivono nell'interprataee che ne danno gli
operatori del diritto, i giudici in primo luogo, laaturale conseguenza che deriva
dall'art. 32, paragrafo 1, della Convenzione e tcagli obblighi internazionali
assunti dall'ltalia con la sottoscrizione e lafiedi della CEDU vi € quello di
adeguare la propria legislazione alle norme di tastato, nel significato
attribuito dalla Corte specificamente istituita piare ad esse interpretazione ed

applicazione*

As for the implications of the subconstitutionatura of the European Convention, the

Court adopted the following position:

[A]l giudice comune spetta interpretare la normi@rina in modo conforme alla
disposizione internazionale, entro i limiti nei §uaio sia permesso dai testi

delle norme. Qualora ci0 non sia possibile, ovveubiti della compatibilita

33 ‘As these norms [the ECHR] concur to define thenstitutional parameter, they live at a
‘subconstitutional’ rank, thus needing to complthwihe values of the Constitution (...) The need for
these norms to comply with the Constitution is dlitsoand cannot be derogated. (...) If one of these
norms infringes the Constitution, this Court has dluty to declare it inadmissible as a source ratety

the constitutional parameter, and thus to voidadtrf the Italian legal order’: C Cost, sent 348/2084ra
4.7, <www.cortecostituzionale.it>

34 ‘As the norms live in the interpretation given their interpreters, and expecially by judges, the
natural consequence deriving from Article 32, peap 1 ECHR is that, among the international duties
accepted by Italy with the signature and ratificatof the European Convention, there is the duty to
adjust its legislation to the Convention norms,tlve meaning identified by the court in charge of
interpreting and applying them’: C Cost, sent 308/2 para 4.6 (similarly, C Cost, sent 349/2007apa
6.2) , <www.cortecostituzionale.it>
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della norma interna con la disposizione convenzenaterposta', egli deve
investire questa Corte della relativa questionelegjittimita costituzionale
rispetto al parametro dell'art. 117, primo comm@ane correttamente e stato

fatto dai rimettenti in questa occasioh&.’

Thus, the Court demonstrated the different impakctthe European Convention
provisions and EU laws: whereas the second autoallgtiprevail over incompatible
provisions, the first need a declaration of unatusbnality by the Constitutional Court
(provided that the ordinary source cannot be restti&ronstitutionally compatible’ via
interpretation). Considering the relevance of theasbourg case law in the ECHR
system, the Constitutional Court clarified that they for ordinary judges to look for
the ‘Convention-compatible’ interpretation of theongestic law must take into
consideration the Convention as interpreted bystin@sbourg Court.

The relevance of the Strasbourg case law in therpretation of the European
Convention had already been assessed many timesdimary judges (including the
Court of Cassation):° but with these judgments the Constitutional Cqudmotes the
respect of the European interpretation as a dutgdmestic judge&’’ Apparently, the
Constitutional Court was also willing to bind itsvio scrutiny (over the European
Convention compliance with the Italian Constitujida the ‘norm as resulting from its
interpretation’, and not to the mere letter of tenvention provisio®® However, it
left open the possibility that a ‘reasonable bagaraetween international duties and
constitutional values imposes the need to detamm fthe interpretation given by the
European Court of Human RigHts.

% ‘The domestic judge must interpret the domestiv la order to render it compatible with the
international provisions, as far as this is possddcording to the text. Whenever this is not fdssior
whenever the judge doubts of the compatibility leé lomestic law with the convention provision, its
duty is to apply this Court with a constitutiongliclaim” C Cost, sent n 349/2007, para 6.2,
<www.cortecostituzionale.it>

38 Eg: Cass Civ, SS UU, 26 gennaio 2004

371 CARLOTTO, ‘I giudici comuni e gli obblighi internazionaliogo le sentenze 348 e 349 del 2007:
un'analisi sul seguito giurisprudenziale’ (2008)wswassociazionedeicostituzionalisti.it> accessed 26
December 2006, 12

8 C Cost, sent n 348/2007, para 4.7 (similarly, CstCosent n 349/2007, para 6.2),
<www.cortecostituzionale.it>

39C Cost, sent n 348/2007, para 4.7, <www.cortetmitinale. it>
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3.2 Current status of the European Convention enltalian legal system

With the 2007 judgments, the Constitutional Coudwd a clear line, separating the
status and effects of the European Convention ah&fuRights from those of EU laws.
Not only the Court denied the possibility of dispppg ordinary laws in favour of the

European Convention provisions: it also assessatittte Convention provisions are
subjected to a full constitutional scrutiny, mord¢emded than the one applying to EU
laws.“° In 2009, the Constitutional Court clarified théldaving:

‘Con riferimento ad un diritto fondamentale, il peito degli obblighi
internazionali non pud mai essere causa di unandimone di tutela rispetto a
quelle gia predisposte dall'ordinamento interno, ma& e deve, viceversa,

costituire strumento efficace di ampliamento dellzla stessa**

Thus, the ECHR provisions are allowed to entersiygtem as subconstitutional sources
of law only if they provide a protection to humaghts which is at least equivalent to
the one provided by the Italian Constitutié.

According to the literature, the two decisions leften many questions. For instance,
what is the relevance of the case law developedhbyEuropean Court of Human
Rights when it is not the product of judgments imiray Italy?*® The European Court
releases very concrete judgments, depending ospbeficities of the legal system to
which they are referred: thus, caution should bel pa the extension of the ratio
decidendi to different casé¥’

Italian judges have demonstrated to be aware sf ghoblem, frequently taking into
consideration the specificities of the Strasbouageclaw before concluding for its

"0 M CARTABIA, ‘Le sentenze «gemelle»’ (n 724) 3570RBGGER], ‘La CEDU alla ricerca di una nuova
identita’ (n 727)

"L 4When a fundamental right is at stake, the neecormply with international obligations can never be
the reason for a lessening of the guarantees aeshim the domestic legal system: it should, irdstée
the instrument for their extension’: C Cost, seftlii/2009, <www.cortecostituzionale.it>

42 CNaPoLI, ‘Le sentenze della C. Costituzionale nn. 348 @ 84 690) 140

"3 EDONATI, ‘La CEDU nel sistema italiano’ (n 725) 8 ff

"4 M CARTABIA, ‘Le sentenze «gemelle»’ (n 724) 3573. SimlarlyTEGA, ‘Le sentenze della Corte
Costituzionale nn. 348 e 349’ (n 710) 135-136
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application (or non application) to the case undmiew.* However, situations in
which the Strasbourg case law not involving ItaBstbeen taken into consideration
have been frequent, and even the ConstitutionakrtCoutwo recent judgments, has
done sd*®

Again, what should an ordinary court do when a @ion might be given either a
constitutionally compatible or a Convention-compkimeaning, but the two meaning
diverge?*’ The practice developed by ordinary courts in tleary following the
constitutional judgments has been favourable toaipea ‘reasonable balance’ between
constitutionally protected interests and intermaioobligations, with final prevalence
of the constitutional over the Convention-compatibieanind*® However, there have
been also contradicting judgments, and the judipiEctice has sometimes even
disregarded the indications given by the Constihgl Court as to the non-
disapplicability of domestic laws for their contrasith the Conventiori*°

According to the literature, these difficulties iderfrom the unclear distinction between
Convention-compatible interpretations and disappiim of the domestic law? The
final effect of the two constitutional judgmentstieat Italian courts are now entrusted
with a delicate task, requiring them a good knog&edf the Strasbourg case law, as
well as the ability to operate the necessary disishing between different cases (a
modus operandi that continental judges are not rgéipeused to)>* This is why,
according to part of the literature, Article 101lragraph 2 of the 1948 Constitution
should now be read as subjecting the judiciaryhé&lawinsofar as it compliesvith the
constitutional standardand with the standards imposed by (the EU law and) the

European Convention on Human Rights.

745 See the analysis on the case law following the dwmstitutional judgements made b@ARLOTTO, ‘I
giudici comuni’ (n 738)

48 C Cost, sent n 49/2008; C Cost, sent n 97/200%waortecostituzionale.it>

"7 \/ SciarABBA, ‘Nuovi punti fermi (e questioni aperte) nel rapotra fonti e corti nazionali ed
internazionali’ (2007) Giur Cost 3579, 3586

48 See the analysis on the case law made@aRLOTTO, ‘I giudici comuni’ (n 738) 24 ff

91 CARLOTTO, Ibid 24

0] CARLOTTO, Ibid 65 ff

>11 CARLOTTO, Ibid 70

52 R ToNIATTI, ‘Deontologia giudiziaria’ (n 160) 82. On this patsee also BIFULCO, Il giudice &
soggetto soltanto al "diritto™: contributo allo dia dell'articolo 101, comma 2 della Costituziotadiana
(Napoli, Jovene 2008)
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3.3 Effects of the judgments released by the Eam@®urt of Human Rights in the
Italian legal system

According to the European Court of Human Rights;eoa violation of the Convention
is assessed, it is primarily for the state conadmoechoose the means to abide by the
Strasbourg judgment under Article 46 of the Conieent® Recently, the European
Court has clarified that a ‘just compensation’ e wictim(s) is not sufficient: the state
is also expected to ‘put an end to the breach amadake reparation for its consequences
in such a way as to restore as far as possiblsitiltion existing before the breach’.
This result is particularly problematic in criminalv, because appeals to the European
Court of Human Right are admissible only when améstic remedies have been
exhausted>® which usually means that the conviction is finhe Committe of
Ministers of the Council of Europe has thus recomdeel the member states to grant
the ‘restitutio in integrum’ of the violated humaight or freedom by introducing in
their legal systems remedies allowing to re-openctiminal proceeding>®

For a long time, the Italian legal system has beeking such a remedy. Until 2011,
Article 630 of the Code of Criminal Procedure alémivthe re-opening of the criminal
proceeding only in four cases, not including a judgt by the European Court of
Human Rights>’ In the absence of any action by the legislatine Court of Cassation
had tried to solve the problem by applying analaljycto the cases under its review

other procedural remedié® Such approach, however, lacked general applic4tion

53 Assanidze v Georgia, ECHR 2004-I1. Article 46,ggmaph 1, ECHR states that ‘[f]he High
Contracting Parties undertake to abide by the findgment of the Court in any case to which they ar
parties’.

54 Scoppola v Italy (No 2) App n 10249/03 (ECtHR,3&ptember 2009); Assanidze v Georgia, ECHR
2004-11

5 Article 35, paragraph 1, ECHR

% Recommendation No R (2000) 2 of the Committee ofidtlers to member states on the re-
examination or reopening of certain cases at damiestel following judgments of the European Coofrt
Human Rights

" Codice di Procedura Penale, Artt 629-647

"8 Eg: Cass sez |, 1 dicembre 2006, Dorigo (20075 ®a& 1447; Cass sez VI, 12 novembre 2008,
Drassich (2009) Cass Pen 1457

%9 On the various attempts made by the Italian jadcto give effects to the Strasbourg judgments;, se
MG AIMONETTO, ‘Condanna "europea” e soluzioni interne al sist@mocessuale penale: alcune
riflessioni e spunti de iure condendo’ (2009) RiDIr Proc Pen 1510; BPRILE, ‘| “meccanismi di
adeguamento alle sentenze della Corte Europeaidti @ell'Uomo nella giurisprudenza penale di
legittimita’ (2011) Cass Pen 3216; ®GIAaLUZ, ‘Il riesame del processo a seguito di condantia @orte

di Strasburgo’(2009) Riv It Dir Proc Pen 1845NBGR|, ‘Corte europea e iniquita del giudicato penale’
(2007) Dir Pen Proc 1229; PaMIETTI, ‘Un ulteriore passo verso una piena esecuziolie sientenze
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and on many occasions the Committee of Ministerd $tegmatized the legislative
lacuna of the Italian systeff’

In 2006, a constitutional claim focusing on Artid80 C.P.P. was addressed to the
Italian Constitutional Court. The case under revaiginated in a violation of Article 6
ECHR, protecting the procedural guarantees of thienimal defendant®® The
Strasbourg Court had acknowledged that a violatiad occurred, and the successful
applicant had asked the domestic courts to revieviifial conviction on this basis. As
Article 630 C.P.P. did not include Strasbourg juégts in the cases allowing a re-
opening of the criminal proceeding, the domestiaurcohad referred to the
Constitutional Court a claim involving the constitunality provision. The Court,
however, rejected the constitutionality claim, maating its denial with the speficic
constitutional parameters invoked by thguojudge (namely, Articles 3, 10 and 27 of
the Constitutiony®?

Promptly, the sama quojudge applied again the Constitutional Court, gitlg that
Article 630 C.P.P. caused a violation of the in&iomal obligations undertaken by the
Italian State under Article 117, paragraph 1, oé t@onstitution. This time, the
Constitutional Court acknowledged the violationtbé constitutional provision, and
declared the unconstitutionality of Article 630 B The decision, a typical case of
‘manipulative judgment’®® voids the provisioninsofar as it does not include
Strasbourg judgments assessing the violation ofumalm right in the exceptional
circumstances allowing the review of a final comiaic. It is, at the moment, unclear

how this remedy will concretly work in the Italidagal system?®® expecially when

della Corte europea dei diritti del'uomo in temiaduo processo: il giudicato nazionale non ¢ thaso
alla riapertura dei processi’ (2007) Cass Pen 1015

"0 ResDH (2005) 82; CM/ResDH (2007) 83

1 Dorigo v Italy, App n 33286/96 (ECtHR, 20 May 1998

82C Cost, sent n 129/2008 (2008) Giur Cost 15 M CHIAVARIO, ‘Giudicato e processo «iniquo»:
la Corte si pronuncia (ma non € la parola definjti{2008) Giur Cost 1524

783 C Cost, sent n 113/2011 (2011) Giur Cost 1523. @entiaries to the decision:RARLATO,

‘Revisione del processo iniquo: la Corte Costitnzie “getta il cuore oltre 'ostacolo™ (2011) Dren
Proc 833; QJBERTIS, ‘La revisione successiva a condanne della Cargtrdsburgo’ (2011) Giur Cost
1542; GREPETTQ ‘Corte Costituzionale e CEDU al tempo dei cotiftstemic’ (2011) Giur Cost 1548;
SLONATI, ‘La Corte Costituzionale individua lo strumenter @dempiere all'obbligo di conformarsi alle
condanne europee: I'inserimento delle sentenza @xtte Europea tra i casi di revisione’ (2011)rGiu
Cost 1557

" Text to n 50

%5 On this point, see also the considerations QUSTTROCOLO, ‘La vicenda Drassich si ripropone come
crocevia di questioni irrisolte’ (2013www.penalecontemporaneo.it> accessed 12 Dece2@ier
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considering that a judgment of the European Cosggessing the violation of a
Convention rights can actually cover a number of eifferent situationg®®

4. The role of the Europeams certumin the Italian criminal law

On the basis of the analysis conducted thus f&s,pbssible to establish the role of the
Europeanus certumin the Italian criminal law.

As acknowledged by the Constitutional Court, theopean Convention on Human
Rights is a ‘subconstitutional’ source of the Halilaw. Thus, the legislature must
comply with the Convention standards of protectiomiess these standards are inferior
to the ones established by the Italian Constitutibne judiciary, on its part, must
interpret the domestic laws with the aim of makthgm compatible with the ECHR
system and with the Constitution. In case of cattleetween possible interpretations,
the constitutional one should prevail; or, whenevbBere is no constitutional
interpretation, the law should be subjected tostmitiny of the Constitutional Court.
According to this frame, the case law developedth®y European Court of Human
Rights onius certumintroduces duties both for the Italian legislatarel for the Italian
judiciary. Both must contribute to the accessipiind reasonable foreseeability of the
criminal law. Clearly, the extent of this propasitidepends on an evaluation of the
level of protection for human rights implied by tBaropearius certum if the level is
inferior to the one provided by the Italian Congiin, then it is the duty of the
legislature and of the judiciary not to apply then€ention standards.

Many authors, in Italy and abroad, hold that theogaanius certumprovides less
protection than continental legality, refusing toto its application in civil law
jurisdictions’®’ However, the present research demonstrates tham#in difference
theoretically separating the position of the ltali€onstitutional Court and of the
European Court of Human Rights (i.e., the objecthef certainty requirement) is not
actually so profound. As demonstrated by the fatsapter, the Italian constitutional

case law onlex certashows an interesting convergence towards the sesilthe

"% G UBERTIS, ‘La revisione successiva a condanne della CarStrdsburgo’ (2011) Giur Cost 1542,
1546

%7 Eg: SHUERTATOCILDO, ‘The Weakened Concept’ (n 78):KOERING-JOULIN, ‘Pour un retour’ (n 78);
V VALENTINI, Diritto penale intertemporale: logiche contindintad ermeneutica europea (Milano,
Giuffré 2012)
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European case law ams certum by taking into account the judicial practice asoarce
of precision and by acknowledging the role lex certain providing the essential
conditions for the existence of mens rea.

However, as recalled by the second chapter, at temsimportant differences remain
between the positions elaborated by the Italian sGmtional Court and by the
European Court of Human Rights. The European CouHHuman Rights forgets the
‘institutional’ aim of the need for precision, faing almost exclusively olus certum
as a quality granting the subjective foreseeabiby the criminal law, i.e. the
preconditions for mens rea. In addition, the Euamp€ourt tends to overlap non-
retroactivity withius certumreducing both guarantees to ‘foreseeability’hef criminal
law. As foreseeability is a subjective parametadjviduals are not even protected from
the retrospective application of the criminal lamtheir disadvantage.

In the Italian constitutional case law, instead istitutional aim ofex certaremains.
The separation of powers rationale, although evbtesvards its ‘essential’ dimension
(prevention of abuses and discriminations by pérthe judiciary) is preserved. In
addition, the void for retroactive criminal laws &n independent principle, not
overlapped withlex certa,and which can never be derogated. Thus, the nahianh
changes in the law to the detriment of the accuseght be justified by their
foreseeability cannot be accepted by the Italigallsystem.

However, this does not imply that the Europ@asm certumcannot enter the system,
insofar as it provides better protection to humigints and it does not contradict the
ltalian Constitution.”®® This happens wheius certumrequires courts to clarify the
meaning of a criminal provision within the limit§ what is reasonably foreseeable. The
case law developed by the Constitutional Court meger pursued consistently this
position, by assessing a parameter to which therprgtation should conform. In
addition, it reacts to the lack of predictabilitf the criminal law through the
unavoidableerror iuris, thus burdening the citizens (and not the insting) with the
failures of the system. The European reasonabéséaability, instead, can operate as a
parameter imposing limits to the judicial interpt@in of the criminal provisions,
requiring courts not to apply to the concrete caswler review unreasonably
unforeseeable interpretations of the law to theident of the accused. This parameter

68 C Cost, sent n 317/2009, <www.cortecostituziortzle.
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Is imposed on Italian courts by Article 117, paragh 1, of the Constitution (recalling
Article 7, paragraph 1, ECHR).

Admittedly, the solution is not the best one tongidagal certainty, first of all because it
is difficult to establish whether a certain intefation clarifies the meaning of a
provision or enlarges its boundaries. Thus, redsendoreseeability grants less
protection than an hypothetical ban on retroactiterpretationsin malam partem
because the parameters of reasonable foreseeatéitgubjective and not completely
clear in the case law of the European Court of HurRaghts. In addition, being
reasonable foreseeability a subjective and relatagpiirement, it carries the risk of
diverging applications by courts, exactly as theavoidable error iurisdue to
interpretative chaos. Lastly, it is difficult to derstand how the citizen can react to a
violation of his/her right taus certum whenever courts do not spontaneously comply
with the international obligations descending frima European notion of legality. The
most appropriate solution would be a claim to tren<itutional Court, which is the
final authority in charge of verifying the compl@ of the domestic law with the
Convention provision. However, the Constitutionadbu@@ has no official power to
review the interpretation of the law, and the eitizannot apply it directly. Thus, when
domestic courts do not comply spontaneously with Enropeanus certum the only
available solution for the citizen would be a revief the final conviction released on
the basis of an unforeseeable interpretation.

This solution can be theorized on the basis of dbestitutional judgment of 2011.
Indeed, even though the judgment originated in @ation of Article 6 ECHR, the
literature underlines that the solution proposedtiwy Constitutional Court can be
referred to any other human right violatidi%.Thus, the individual affected by an
unforeseeable interpretation could apply the Eumopg@ourt of Human Rights, and then
ask for the domestic criminal proceeding to be permd. The feasibility of such a
solution can only be established by the judicialcgtice. In any case, the need for Italian

courts to comply with the Europedus certumis an international obligation accepted

%9 S|_oNATI, ‘La Corte Costituzionale individua lo strumenter mdempiere all'obbligo di conformarsi
alle condanne europee: l'inserimento delle sentdelia Corte Europea tra i casi di revisione’ (2011
Giur Cost 1557, 1565; GBERTIS, ‘La revisione successiva a condanne della Corgtrdsburgo’ (2011)
Giur Cost 1542, 1546
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by the Italian State, which, at the moment, is paid by literature, courts (nor by the
legislature) the attention that it deserves.
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In the Italian legal systentex certais one of the features of the principle of legalit
criminal law, requiring the legislature to providéearly drafted and unambiguous
criminal statutes. With the adoption of the 1948n&dution, legality has been
acknowledged constitutional status. Hence, from 1880s onwards, the ltalian
Constitutional Court has been usitgx certa as a parameter for evaluating the
constitutionality of statutory laws enacted by Bagliament.

According to the Constitutional Coutéx certais not always enforced in the criminal
law by providing a rigorous description of the fathus, precision is defined as a
quality of the law resulting not only from the draf§y of statutes, but also from their
interpretation and application. Accordingly, thenaof lex certais identified in the
restriction of the judicial activity into the linsit of an ‘ordinary and verifiable’
interpretation, and in the creation of the necgsgaeconditions for the existence of
mens rea.

Recently, the Constitutional Court has been intgipg the need to restrain courts into
the limits of an ordinary and verifiable interptgta as need for a constitutional or
steady interpretation of vague provisions. By tgkimo account the judicial practice as
a source of precision and by acknowledging the afléex certain providing the
essential conditions for the existence of a mems tlee recent developments of the
Italian constitutional case law show an interestougyvergence towards the results
reached by the European Court of Human Rightsi®iertum

The European Court conceives thdlum crimen sine legprinciple asnullum crimen
sine iure and the precise definition in law of criminal eftes as reasonable
foreseeability of written and unwritten lawsig certun). Thus, the legislature and the
judiciary are required to cooperate in the finakule of granting ‘reasonable
foreseeability’ to the criminal law. The notion thegal certainty secures the subjects of
the law by granting them the ability to foresee #mpplication of state powers is an
individual-centred perspective on the need for igien. The focus is not on whether the
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law is certain, but whether the individual, facedthwthe state’s powers, can be
protected against unforeseeable results.

The notion of reasonable foreseeability used byEIm®pean Court of Human Rights is
clearly borrowed from the Anlgo-American experiendéhe Strasbourg perspective on
the need for precision in law of criminal offencglsares with the North-American
experience many relevant features, first of altrang) focus on the individual. This is
the main difference separating the perspectiveusrcertumadopted by the European
Court of Human Rights from the Italian notionlex certa.

In the Italian experience, the focus on the intgiron of the law and the recognition that
lex certaaims at allowing individuals to understand andvikribe law does not obliterate
the ‘institutional’ rationale ofex certa according to which this principle aims at limgin
the discretion of the judiciary. On the oppositee Strasbourg notion afis certumis
almost exclusively centered on the subjective feability of the law. Thus, even if the
judiciary is required to operate within the limitd an ‘accessible and reasonably
foreseeable’ interpretation, the parameters apptiedis notion by the European Court of
Human Rights are merely subjective.

The clear differences between the European notfoiisocertumand the Italianex
certa do not create an insoluble contrast, because tla@agtees enshrined in the
European Convention enter the lItalian system osljoag as they provide a better
protection for human rights than the one affordgdhe Italian Constitution. Thus, the
foreseeability requirement legitimately enters tkaian system only insofar as it
provides a better protection for the accused. Adiogty, the European reasonable
foreseeability cannot be the ground for a retr@actpplication of the criminal law to
the disadvantage of the accused. Vice versa, itopgmate as a parameter requiring
courts not to apply to the concrete case undeeveview interpretations of the law to
the detriment of the accused.

Admittedly, it is difficult to understand how thatizen can react to a violation of
his/her right taus certumwhenever domestic courts do not spontaneouslybowith
the international obligations descending from therdpean notion of legality. A
solution might be the review of the final convicti@on the basis of the Strasbourg
judgment assessing the unforeseeability of therpré¢ation. This possibility has
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recently been acknowledged by the Constitutionaur€obut its feasibility with
reference to violations of Article 7 ECHR has yebe established.

At a more general level, reasonable foreseealidityot the ideal solution for granting
legal certainty, because it grants less protedtiam an hypothetical ban on retroactive
interpretationsin malam partem In addition, being reasonable foreseeability a
subjective and relative requirement, it carries tis& of diverging applications by
courts. However, this is the solution implied by tinternational obligations accepted
by the Italian State, and, at the moment, it ispad by the literature and by courts the

attention that it deserves.
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