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Abstract

This dissertation provides an alternative explamatio innovation in government,
understood as the emergence of new methods and fofrgoverning. Existing accounts of
innovation in government focus on factors sucheabrological developments, cultural change,
the spread of the neo-liberal ideology, and thea$f of globalization on the state’s capacity to
govern. This thesis introduces a further elemenéxgflanation by arguing that innovation in
government depends upon knowledge produced byodttial sciences, especially economics, in
recent decades. The social sciences inform the odcigoverning by generating new
understandings of social reality, of how it can dmed upon and transformed, of the goals,
objects, subjects, and means of government as @fisppuman activity. This influence is
particularly visible in the conceptual field.

In order to show the impact of the social scieatiinowledge on government, this thesis
examines the European Union as a case study. Guoeetnin the EU is often considered an
epitome of new modes of governance ansuagenerisphenomenon. By tracing three of the
EU’s key concepts—“governance”, “transparency”, dpdrtnership”—through a combination
of genealogical and conceptual history tools, #tigly shows that practices of government that
are often considered innovative in the EU emergselhere and their rise and spread have been
supported by developments in social scientific tlesosuch as neo-institutional economics.

This approach to government articulates three dietl further inquiry. Firstly, at the
methodological level, it shows how a synthesis ehenlogical and conceptual history tools
generates a wide range of unexplored insights pnéatices of government. Secondly, in EU
studies, it demonstrates the weaknesses of anglgowernment in the EU asii generisthus

preventing the pursuit of a more productive inquimjo the premises and manifestations of



governing in the EU. Thirdly, by showing the coresable role of economic thought in shaping
our current rationality of government, it outlinesesearch field into the effects associated with
the predominance of the economic themes in theewurreflections upon practices of

government.



|. Introduction: The question of innovation in gove rnment
But government is not just a power needing to leethor an authority needing to be
legitimized (...) it is an art which presupposes tjiuu The sense and object of
governmental acts do not fall from the sky or eraarpady formed from social practice.
They are things which have had to be - and whickehaeen — invente@Burchell,

Gordon, and Miller 1991, x)

In recent decades there has been a growing awardregshe ways in which societies are
governed has changed. This transformation has faljdeen articulated as a transition from
“government” to “governance”, where government mefd to a state-centered, hierarchical,
command type of governing and governance implieitexble, diverse, multi-actor style of
steering. Scholars in the social sciences hanesdtto identify, conceptualize and explain these
innovative patterns of political organization andti@en that challenged conventional
understanding of government. At the core of thdsbates is the idea that several factors
(globalization, the spread of neo-liberalism, thesis of the welfare state, cultural and
technological changes) have affected the capatsyates to act efficiently and effectively. This
reduced capacity, in turn, has led to state agtivéing supplemented or substituted through a
proliferation of new, non-state actors and new frof political interaction, producing
innovative forms of government. From this view,oration in government, whether desirable or
not, is triggered by the adaptation to the incrmegscomplexity and interdependence that
characterize contemporary societies, both below @mlve nation-states and the consequent
weakening of states as the central actors of gawgrrFrom this perspective, changes in

government are caused by dramatic mutations inesesi and in the world, in “reality”.



Therefore, these changes are reactive, adaptiaeactierized by a certain degree of inevitability,
necessity, and spontaneity.

This dissertation proposes a different account e tonditions that determined
transformations in governing. It questions the ohamt perspective that change in government
was merely determined by changes in “reality” ahdt tit is simply adaptive and reactive. It
advances the idea that innovation in governmeatss triggered by changes in the rationality
that presides over government understood as afsptaim of activity. As mentioned in the
opening to this chapter, “government (...) is anvanich presupposes thought. The sense and
object of governmental acts do not fall from they sk emerge ready formed from social
practice. They are things which have had to bed\ahich have been — invented” (Burchell,
Gordon, and Miller 1991, x). In other words, thebes that we see currently in government —
the emergence of new actors and new types ofesakamong them — are not simple adaptations
to a more complex, globalized and interdependemidywdut also reflect our new ways of
understanding the goal, objects, subjects and mafagevernment as a specific human activity.
If government is innovated it is also because theans of knowledge that inform the act of
governing have produced new understandings of Isaadity, of how it can be acted upon and
changed. As Rose and Miller put it: “[klnowledge tisus central to these activities of
government and to the very formation of its objefts government is a domain of cognition,
calculation, experimentation and evaluation” (Rasd Miller 1992, 175).

This thesis understands government as an activigs d-oucault put it, as “the reasoned
way of governing best” (Foucault 2008, 1). It daest use “government” to refer to the
institutions or organizations through which pulaigthority is exercised such as in the expression

“the US government” or the “local government”; orpays attention to these governmental



institutions and organizations to the extent tochhihey are part of the tools through which the
activity of government is carried out. This thesimbraces Foucault’s view that governmental
institutions tend to be the reflection of specifiodels and rationalities of governihg.

The interest of this thesis lies in the investigatof the specific rationality that organizes,
dictates, and presides over the activity of govegnilt argues that the social sciences have
produced new sets of interpretations upon whickew nnderstanding of how government is
possible and what it means to govern has beenegrafthis thesis is an attempt to reconstitute
the genesis of the current rationality of governtmeut of conceptual formations in major
theories in the social sciences. It explores thgswa which innovation in government has also
been triggered by changes in the way objects, stdhj@and goals of government have been
redefined in the social sciences, particularly tiglo economics. Among the areas in which these
modifications took place are theories in organaadl studies, systems theory, cybernetics, and
neo-institutional economics. These changes alloiwethe formulation of new goals, rules and
possibilities for the field of government.

It is important to understand changes in governnbecbuse we can better understand
how we are governed and why we are governed theweagre. It is even more important to
understand if changes in government are simpldiogecto transformations in our social reality
or if we can significantly contribute to shapings$le changes. If indeed, as this thesis intends to
show, changes in government are strongly influenogdknowledge produced by the social
sciences, in particular, models employed to descehd understand how our societies and

economies function, then, we can understand thatiroagination, our power of conception,

! This thesis also draws a distinction between guvent as an activity and the broader field of puslitlt embraces
Hindess’ distinction, borrowed from Weber, betwedba sphere of the political — concerned with tpartisan
promotion of disputed interests and values” — #ml sphere of the governmental — concerned withswafy
exercising power once obtained (Hindess 1997, ZBi¢. scope of this thesis is the sphere of the movental;
therefore it does not explore such issues as etectr parties.



even more than the transformations in the outsidddwis perhaps responsible for changes in
our ways of governing. It helps us see that the wayare governed depends on what questions
are being asked, what perspectives are taken aatl priorities are followed in the knowledge
we produce, in this particular case, in the sosténces. And this understanding can have two
major benefits. First, it helps us see that nothimgnevitable, or necessary and fixed in
government, imposed by changes in the outside wditkére is choice and there is room for
alternatives. And the second benefit is to heldrae our imagination and gain confidence in
exercising it again when thinking about governingw when the world is confronted with
various crises.

More generally, a focus on evolving rationalitidsgovernment helps us step back and
clear our view of all the abundant and confusingaitke about the multitude of actors,
institutions, processes and mechanisms that arentlyrinvolved in government. It may help us
look at the big picture of what changed less obsiyp@and more powerfully in the way we are
governed. What are truly the goals of these newsoof governing? What are its subjects? Are
the needs and rights of the individuals still & tenter of this new form of rationality?

Additional utility of this research derives frometltase study chosen. This thesis takes
the government of the European Union as a casg &tud number of reasons. The EU is often
considered an epitome of recent innovations in foahgoverning; it is about new actors, new
organizational structures, new policies, and nettepas of public authority — society interaction.
Moreover, the EU, perhaps more than any otheripalistructure, has inspired a vast literature
about how it represents an epitome of “governarctie new form of governing. The EU is a
relatively successful model of government exercsieove the nation state, supranationally, but

also an example of restructured patterns of sutmaltiparticipation (below the nation-state, as
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suggested by multi-level governance scholars) bgluing local and regional public authorities
and activating networks of private actors. The @&@no show that the government of the EU is
not the mere result of adjustment or negotiationfeen presented in the literature, but that it has
a major component of reflection focused precisetywhat constitutes appropriate ways of
governing. The development of governmental prasticethe EU has been determined by a
search for principles, for sources of inspiratithmough an active comparison among various
ways of governing. Governing in the EU is not amowation inasmuch as it is the
implementation of already innovated practices ofegopment. The current government of the EU
is indebted to the decades-long efforts taken m gdbcial sciences to rethink fundamental
principles about society and its governing. Th&ght contributes to the endless debate whether
the EU governing isui generisor just a replica of existing forms of governmeitwill help
show that most of the aspects that are consideremlative and unique in the EU have been, in
fact, borrowed from an already existing rationalbifygovernment, that there is almost nothing
unique in the way we are governed at the EU lelieé usefulness of this insight will be that
once we put aside the problem of the uniquenesseoEU, we could start to focus on what is
significant about governing in the EU: what are assumptions, what are its foundational
understandings about society, economy and humamg®eipon which it operates its choices?
What perspectives and what knowledge inform gowegrim the EU?

The thesis is organized as follows. Firstly, itrtstavith a brief insight into theories that
explain current innovations in government which, éhen, contrasted with the type of inquiry
that informs this work. Secondly, the choice of Eig¢ as a case study is explained. Summaries
of existing accounts of the government of the EE@ presented, highlighting the contrast

between the views that hold the functioning of B¢ as asui generiform of government with
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those arguing that it can be meaningfully analyedugh off-the-shelves theories from the field

of comparative politics and international relatioitie methodological part describes how to
investigate changes in rationalities of governmembugh a survey of cases of conceptual
change. It elaborates on what is meant here byeegd, what is conceptual change and how it
can be studied. It uses insights from genealodgrfiag to authors such as Michel Foucault and
Mitchell Dean) and conceptual history (referringaothors such as Quentin Skinner, Terence
Ball and James Farr) to trace the origin and eiamiudf three selected concepts: “governance”,
“partnership”, and “transparency”. The three sulbised] chapters that constitute the body of the
thesis are dedicated each to one of the three ptsid8y tracing the emergence of three of its
organizing concepts, abundantly present in the Btuohents, this thesis shows that the EU
rationality of government is only a reflection ofohder, prior changes in the redefinition of

objects, subjects and goals of government througmceptual developments in the social

sciences. Thus, while focusing on the EU ratiopalit government, the thesis engages deeper
changes that have redefined the art of governidge doncluding chapter is dedicated to a
reformulation of the findings in connection withethnitial ambition of the thesis — that of

providing an alternative inquiry into the sourcesl grocesses of innovation in government. It
outlines some of the consequences of changes ircawent rationality of government and

several questions born out of the insights of shisly.

A. Existing explanations of innovation in government
In the recent decades, many scholars have argaeddliernment changed substantively
and qualitatively. There is a relative consensusvbat are the signs, the manifestations of the
new forms of governing, but there is disagreementoawhat caused or is still causing the

emergence of the new forms of government. Among¥meptoms of innovation in government,
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academics identify the failure and distrust of&iehies with the accompanying rise and spread
of networks and partnerships, the multiplicationaofors involved in the act of governing, the
replacement of formal, rigid forms of command indaof more informal, flexible, consensual
steering, etc. Academics identify such causesl@salization and increased interdependence,
greater social complexity, fragmentation and déferation, the failures of the welfare state, the
technological revolution, the emergence of postemalt values, or the rise of neo-liberal
ideology.

A major explanation for change in government is tme focused on the effects of
globalization and the increased global interdepeoele Rosenau points to changes in
government at all levels, due to a mix of factamattinclude “altered borders, redirected
legitimacy sentiments, impaired or paralyzed gonents, and new identities” (Rosenau 2006,
2:111). Signs of this change are the dissolutiohiefarchies, the multiplications of spheres of
authority, the replacement of command mechanisntis gantrol or steering mechanisms, the
preference for informal, instead of formal, rigi@cision-making procedures (Rosenau 2006,
2:122). Complex interdependencies create the denf@ndhe multiplication of systems of
governance. These governance forms are issue-spgafformed not only by states but by a
multitude of actors such as NGOs, corporationsjness associations, advocacy groups, etc
(Rosenau 2006, 2:180, 181). For scholars who admpiar views, the explanation of the
transition from “government” to “governance” revessaround the problem of the state, around
the decline or transformation of its capacity tovgm: “[tlhe emergence of governance should
therefore ... be taken as proof of the state’s ghititadapt to external changes...governance as
it emerges during the 1990s could be seen asutigtial responses to rapid changes in the

state’s environment” (Pierre 2000, 3).
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The increased complexity and fragmentation of ggcie the emergence of the
“differentiated polity” — is another factor that issed to explain changing of patterns of
government. Studying Britain, but extending hisexkations beyond it, Rhodes employed such
images as the “centreless society” made up ofdefndent organisms brought together in
“self-organizing networks(R. A. W. Rhodes 1997). In terms of changes in gavent, the
transition is from the Westminster model centeradparliamentary politics and hierarchical
decision-making to the governance of and througlicpmetworks that blur the distinction
between the public, private and voluntary sectetedes employed the concept of “governance”
to refer “to self-organizing, interorganizational networlcharacterized by interdependence,
resource exchange, rules of the game and signifaa#tonomy from the statéR. A. W. Rhodes
1997, 15).

Manuel Castells has been particularly influentraltihe discussion about changes and
innovation in government. He identified the emeggjmattern of political organization as the
“network state” characterized by “shared sovergigmid responsibility, flexibility of procedures
of governance, greater diversity of times and spatéhe relationship between governments and
citizens” (Castells 2005, 11). The network state matchesathvent of the network society “a
society whose social structure is made of netwopksvered by microelectronics-based
information and communication technologies” (CdsteD04, 3). He argued that, thanks to the
new technology available, the network society regththe historically dominant but, now,
insufficient and inadequate hierarchical socialatires. Networks prove superior forms of
organization due to their “flexibility, scalabilitgurvivability” (Castells 2004, 5).

According to Castells, government is performed byutiplicity of actors and authority

and power are shared and diffused (Castells 204242 Decision-making is no longer the

14



exclusive privilege of nation-states, instead ‘deéual operating unit of political management in
a globalized world is a network state formed byiagrattates, international institutions,

associations of nation-states, regional and locaveghments, and non-governmental
organizations” (Castells 2010, 2: 364). As a couosege, political representation based on
existing party systems and competitive politicslsfaio respond satisfactorily to the new
arrangements of the network society (Castells 201814).

Castells identified the causes of this change & dierlapping of three, independent
processes: “the crisis of industrialism, the risdreedom-oriented social movements, and the
revolution in information and communication techowés” (Castells 2004, 22). The culture of
freedom encouraged new network-based technologthalncements that, in turn, made possible
the global expansion and transformation of buseesad both these phenomena gradually
eroded the decision-making power of nation-states.

The importance of presenting Castells’s ideadrig¢isat fact that they represent a typical
pattern of explaining changes in government in Winmwst of the weight is assigned to external
factors that reconfigured the distribution of poveed authority and therefore, altered the way
governing is performed.

Another explanation for the emergence of a new tyjpgovernment is the focus on the
internal insufficiencies, “contradictions” of theelfare state that led to its collapse as a model
and required the reconsideration of the socialgoittical organization of Western societies. The
criticism directed at the welfare state was alsealed at its accompanying forms of political
organization, more precisely, against parliamentapresentation and politics. The literature is
vast, but the critique tends to be the same, aiatétle problem-solving failure of the welfare

state, at its systematic, rather than temporarficidecy, and at the popular resistance and

15



conflict it generated (Keane 1984, 14). Accordiaghis view, the welfare state was confronted
with a crisis of “governability” that created theaessity and conditions for change. Offe’s
writings on the failures of the welfare state caost an excellent example of such types of
argument (Offe 1984), but similar interpretatiome #0 be found in numerous other texts. A
similar critique targeting the “governability” ofi¢ welfare state came from both the “left” and
“right” of the political spectrum in the period smthe 1970s. The welfare state failed in its main
mission of ensuring social cohesion by providingialoprotection and fulfilling its integrative
function (Donzelot 1994). Scholars argued thafroter to maintain its relevance, the state must
transform itself and transforms its actions. It mscome “un Etat animateur” where “animer,
c’est inviter a I'action quand on ne peut y comtdaie, susciter des dynamiques au lieu d’'une
attente passive de solutions toutes faites” (Danz#b94, 53). This new state encourages
participation, partnerships and abandons genemahdl and rigid command in favor of specific
and local interventions. The new role of the stataot to discipline society, but to produce it
(Donzelot 1994).

Yet another interpretation of current changes ilitipal organization and government is
given by those who focus on cultural changes aamars, if not catalysts, of economic and
political changes. Castells (above) assigned aifgignt role to the “culture of freedom” in
enabling network technologies, globalization andcemralization and, consequently, a
reconfiguration of power and authority that encgexhchange in government. Inglehart argued
that cultural values, economics, and politics waosely interlinked and determined each other
(Inglehart 1997). He interpreted current changesu#tsral changes, as the shift from modern to
postmodern values. Postmodern values are held dsetlyenerations who experienced the

economic security of the decades after the World NV&conomic prosperity and the protection
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offered by the welfare state stimulated the shdhf values centered on economic needs (food,
shelter, clothes, etc) to values centered on wehidy quality of life and self-expression. In the
political plane, these cultural shifts manifesteemselves as a rejection of all forms of authority,
of hierarchies and bureaucracies, of uniformity eadformity, a demand for more participation
and diversity, “from voting, to more active andussspecific forms of mass participation”, the
emergence of new political cleavages on previousyglected issues such as environment,
gender (Inglehart 1997, 43). It also coincided witlore emphasis put on individual self-
expression, freedom and autonomy. The declinedarattihority of bureaucracies and hierarchies
is justified by their lack of efficiency in the ctaxt of high-technology societies, but also by
their increasing lack of acceptability from the tpai people with a different set of values than
that of the previous generation (Inglehart and \&leR005, 29). In times of prosperity, people
are less likely to accept the depersonalizing coktsureaucracies (Inglehart and Welzel 2005,
29). The foundations of current changes in goveninaee to be located in the cultural shifts,
from modern to postmodern values, which were ptssimce the fear of scarcity and the
concern for survival have been removed throughetterience of prosperity and security: “in
Postmodern society, authority, centralization, bigghess are all under growing suspicion. They
have reached a point of diminishing effectiveness} they have reached a point of diminishing
acceptability” (Inglehart and Welzel 2005, 78).

Another typical explanation for changes in goveeniis to point to the spread of a
particular ideology and its hegemonic discoursenelg neo-liberalism. David Harvey argues
that neo-liberalism transformed governmental pcastionce it was put to work by such leaders
as Margaret Thatcher and Ronald Reagan (Harvey)208#®-liberalism led to innovation in

government insofar as it advanced new dominantegalind a new role for the state. The new
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role for the state is the preservation and, whessiple, the creation of markets, the defense of
property rights, and the promotion of entrepreni@pramong its citizens (Harvey 2005, 2). The
spread of neo-liberalism was possible through ‘dlcéve construction of consent”, through
various channels such as “corporations, the medtid,the numerous institutions that constitute
civil society—such as the universities, schootarches, and professional associations”, think-
tanks (Harvey 2005, 40). In practical terms, it mfied governmental practices by adding to its
tools the public-private partnerships through whi@hjusinesses and corporations not only
collaborate intimately with state actors but evequare a strong role in writing legislation,
determining public policies, and setting regulatdrgmeworks” (Harvey 2005, 76). Neo-
liberalism helped the transition from “governmestafe power on its own) to governance (a
broader configuration of state and key elementaviihsociety)” (Harvey 2005, 77).

The explanations summarized above identify differ@auses of the current changes in
government, but largely agree on what these chamages the distrust of hierarchies, the
multiplication of actors, the blurring of the bowmes between public, private and voluntary
spheres, the spread of networks, and the repladeafengid, formal command with more
flexible, informal forms of steering. The above kxations while useful and interesting, explain
change in government as reactive and adaptive, ritiissing the positive nature of change, the
choice, the projection, with the exception perhapthe explanation focused on neo-liberalism
such as Harvey’s. However, this explanation isffitsent since it cannot explain the emergence
of patterns of government associated with neo-ili®n in societies less touched by this
ideology or the persistence of these patterns lieyen-liberalism, crisscrossing ideologies. The
Third Way governments, for example, embraced pyfiicate partnerships and networks not on

an ideological basis, but out of a conviction tiegty represented tools of effective public policy.

18



Moreover, as shown later in this thesis, governalgmtactices associated by Harvey with the
neo-liberalism of the 1980s emerged well before, tilaareas of reflection disconnected from
neo-liberal thought.

What is missing in these explanations is the attetopcapture the evolution of our
thought on government before and while transforomatin the “real world” took place. Most of
these explanations, again with the exception ofrtbe-liberal one, ignore the contribution of
thought, the filtering through thought of whatet@mnsformations our societies experience, as if
change impacts us directly without any transitimotigh our capacity to think about it and make
sense of it or even to produce and anticipatégain, one of the reasons of this neglect is that
these approaches focus too much on the state,tors aand lack the historical awareness which
would show that, chronologically, government or tm of governing “preceded the state”
(Senellart 1995). Government has always been depéndn the regimes of truth that
characterized specific historical periods, legiied it and made it possible (Rose and Miller
1992, 188).

From this perspective, it is also interesting tdenthat the existing accounts tend to
disregard the contributions the social sciences imaye played in the current changes in
government. These approaches argue, on the conthaty our times are confusing because
social sciences have failed to produce understgadihat would help us catch up with the
magnitude of social transformations (Castells 2A0%vii). In this view, the vocabulary of the
social sciences change, developing new conceptsapture innovations in governing, post-
factum. This is how Jon Pierre, for example, exgdhe interest in the concept of “governance”:
“we should assess the growing interest in govemdath as an emerging political strategy for

states to redefine its role in society and, subsetly, a growing interest among social scientists

19



in the process of state restructuring and transdtion in light of external and internal changes
suggested earlier” (Pierre 2000, 2). As shown latewhen tracing the history of the concept of
“governance”, this was not the case.

The approach in this thesis turns this interpretatipside down and gives precedence to
our capacity to change our interpretations of th@ldvaround us, of our societies, to make
projections, to design and anticipate change, toosé what questions we ask when we
investigate “reality” and to choose how we ansviemi. This thesis takes on the challenge to
show that changes in our representations of soaietyeconomy preceded and shaped changes
in government, by altering our rationality of gowerent. Thus, it echoes a thought expressed
long time ago by John St. Mill who noticed thah]g lesson given to mankind by every age, and
always disregarded- that speculative philosophyiclwiio the superficial appears a thing so
remote from the business of life and the outwatdrest of men, is in reality the thing on earth
which most influences them, and in the long runrbgars any influences save those is must
itself obey” (J. St. Mill quoted in Hayek 1978, 13® Or, to paraphrase Hayek, so far as direct
influence on current affairs is concerned, theuiafice of the social sciences may be negligible,
“[bJut when their ideas have become common propdtisough the work of historians and
publicists, teachers and writers, and intellectgealserally, they effectively guide developments”
(Hayek 1978, 113).

B. On changes in rationalities of government as sources of
innovation in government

This thesis proposes to address the insufficienmiesxisting explanations of change in
government by adopting the term of rationality oi/grnment as an appropriate tool to analyze

government. This approach is informed by the wdrkichel Foucault and other scholars who
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apply his insights into the problematics of goveemtn(Rose and Miller 1992, Dean 1999,
Burchell, Gordon, and Miller 1991, etc). | borrolwetr understanding of the rationality of
government as “a way or system of thinking aboatrtature or the practice of government (who
can govern; what governing is; what or who is goee)” (Gordon 1991, 3). Unlike the
explanations above, the approach in this thesis doefocus primarily on the analysis of actors,
institutions and forms of interaction. Nor doesécept that changes in government are merely
triggered by transformations in “reality”, suchthe weakening powers of the state to govern. It
switches the level of analysis by focusing on goment as an activity informed by, and
depending on knowledge. It embraces the perspeekpeessed by Rose and Miller that “[t]he
mentalities and machinations of government thaewmore are not merely traces, signs, causes
or effects of 'real' transformations in social tielas. The terrain they constitute has a density an
a significance of its own” (Rose and Miller 19925). The activity of governing is based on
certain representations of reality, “of that whistio be governed” (Rose and Miller 1992, 185).
Or as Dean puts it “the way we think about exengsauthority draws upon the theories, ideas,
philosophies and forms of knowledge that are parw social and cultural productgDean
1999, 16).

There are two important elements in my approaoh:fiist one is the understanding of
government as a “reflexive activity” meaning thabse who rule “must ask themselves who
should govern, what is the justification for gowaent, what or who should be governed and
how” (Rose 1999, 7). And second, is to understamat rationalities of government are
embedded in regimes of truths: “the activity of gmument (...) is thus both made possible by
and constrained by what can be thought and whatotdre thought at any particular moment in

our history” (Rose 1999, 8).
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The goal of my thesis, then, is to capture pregifigb relationship between the activity
of governing and the regimes of truths and to lcianges in government at their intersection.
| embrace the view that “[t]he theories of the absciences, of economics, of sociology and of
psychology, thus provide a kind of intellectual imaery for government, in the form of
procedures for rendering the world thinkable” (Rasd Miller 1992, 182). Government is thus
possible based on representations of social reaitity, therefore, of various problematizations
formed on the background of these representations.

Rose and Miller argued that government always heeetcomponents: a moral form, an
epistemological foundation and a vocabulary througiich to appropriate reality and make it
amenable to transformations (Rose and Miller 1998). The moral form refers to the goals
chosen to guide the art of governing, e.g. freedgnowth, justice. The epistemological
foundations of government refer to a certain urtdeding of the objects and subjects upon
whom government is exercised or by whom governnseexercised: “political rationalities (...)
are articulated in relation to some conceptiorhefriature of the objects governed — society, the
nation, the population, the economy. In particutaey embody some account of the persons
over whom government is to be exercised (...) membkssflock to be led, legal subjects with
rights, children to be educated, a resource to xpored, elements of a population to be
managed” (Rose and Miller 1992, 179). Finally, oaélities of government always depend on
the development of a specific vocabulary throughictvhthey appropriate reality, its
representations and thus, open up the possibilityainsform it. As indicated below, this thesis
attempts to explain changes in rationalities of egament by capturing the changes in its

vocabulary, in its conceptual apparatus.
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The insights offered by the scholars that focus rationalities of government are
determined by the attention they pay to the hisabrtontingencies of the arts of governing and
of the regimes of truth that made and make thersiples Senellart discussed the historicity of
the arts of governing, insisting on the use ofgheal “arts”: “Rien de moins équivoque, on I'a
VU, que ce terme [gouvernement] qui renvoie a dewds de relation, des types d’institution et
des axes de finalité tres diveSenellart 1995, 16). He drew attention to an epoakihich our
governing, our institutions and relations were fedwwithin the regime of truth conveyed by
religion. Such a historically grounded analysisoalshows the variety of objectives of
government that have existed until now, rangingnftbe salvation of the soul to the productivity
of the economy as well as the variety of conceptagbns of subjects of government (Veyne
1997, Senellart 1995). A historical analysis sholesexample, that what are usually taken for
granted as subjects of government — the autononmmdisiduals — have been constituted
historically as such, they were not given. For eglanClifford shows how the image and the
understanding of the private, autonomous individwals formed in the works of political
philosophers, from those of Rousseau up to thoseaick (Clifford 2001).

By adopting a historically aware perspective, itpisssible to avoid the mistake of
focusing exclusively on units of analysis such tates. A focus on rationalities of government
shows that historically states themselves are tla¢emalization of a certain rationality of
government, that “le gouvernement a précédé I'Etatthat “the state is a correlative of a
particular way of governing” (Senellart 1995, 23uEault 2008, 6). As Rose and Miller
observed, we need to “avoid over-valuing ‘the peablof the state” and see the state as both a
discursive and institutional response to a pamicproblematization of government (Rose and

Miller 1992, 174, 176-7).
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Moreover, a focus on rationalities of governmentvertly critical. By investigating the
regimes of truth that underlie government, it ctradjes the “taken-for-granted collective thought
involved in practices of government” and the “silennditions under which we can think and
act politically” (Dean 1999, 16, 47). It asks wheetsubjects of the current government are?
What are the goals of government? What are itsphabke, legitimized means? And how are
these elements determined? From what truths ayedinr@ved? And what are the consequences
of choosing these particular truths over other ipds®nes?

| chose to address the changes introduced by threnturationality of government by
studying the concepts through which it is expres3edfocus on concepts is a straightforward
choice because concepts are basic elements orafiiiteught (Sartori 1984). Methodologically,
| investigate the formation and emergence of nemcepts with the help of both genealogy and
conceptual history. In the following, | clarify whas meant here by “concept” and the
relationship between concepts and rationalitiesgofernment. The methodology section
explains how to trace the history of the selecttepts and how to analyze their evolution. The
second part of the methodology section is dedicdatecexplaining the case study — the
government of the European Union — and the chdidbree concepts for our analysis, namely

“governance”, “partnership” and “transparency”.

C. Methodology: investigating innovation in government through
conceptual change

1. What is a concept?
Concepts hold a privileged place in the developm@Enthought and, therefore, in
rationalities of government. In a classical defon{ concepts are “cognitive entities that

represent classes of objects in the world”, “mergptesentations of the categories of the world”
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or “cognitive products of a generalizing mental ig@n (conception) that abstracts the general
notion or idea of a class of objects” (Adcock 20033,10). They are, as Sartori pointed out, “the
basic unit of thinking” (quoted in Adcock 2005, 2RJore elaborated, but in the same spirit, a
concept is “une idée générale et abstraite quaiskelprit humain d'un objet de pensée concret
ou abstrait, et qui lui permet de rattacher a cenenébjet les diverses perceptions qu'il en a, et
d'en organiser les connaissances” (Dictionnaireolsse 2009). These definitions have two
significant elements in common. Firstly, they bamphasize the utility of a concept to
categorize and organize human knowledge. And sdgatiey point to the fact that the concept
is the result of a process by which the human momtteives of, is drawn to, and elaborates on,
an object of thought, concrete or abstract.

As mentioned above, scholars who study rationalitiegovernment pay special attention
to vocabularies as these are an important elenfegb\@rnment — rationalities of government
are “made thinkable through language”. Dean rentatkat “[c]loncepts are central elements in a
mentality of rule because they reflect and makesipés the problematization of existing
practices, the visualization of alternatives, amel apholding of reforms by constructing worlds,
problems and persons as governable enti{ieean 1999, 63). Concepts are the bridge between
the representation of reality and, by naming ig¢ gossibility to act upon it. Thus, a focus on
political vocabularies “helps us elucidate not onhe systems of thought through which
authorities have posed and specified the problemgdvernment, but also tlsgstems of action
though which they have sought to give effect toegoment” (Rose and Miller 1992, 177, bold
and italic in the original). The concept of thetstafor example, is “a historically variable
linguistic device for conceptualizing and articidgt ways of ruling” (Rose and Miller 1992,

177). Concepts contain a particular understandirigpw the political world should be organized
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and how it should function, an effort to renderi@ts, projects and practices intelligible
(Connolly 1983, 63). As Connolly put it “the langgaof politics (...) is an institutionalized
structure of meanings that channels political thdwmnd action in certain direction€Connolly
1983, 1).

This thesis’s focus on concepts is thus complétsiyribed in the effort to make sense of
the current rationality of government because iinterested not only in the representation of
reality that certain concepts embody, but alsoh@ possibilities of acting upon the social,
economic and political reality that they thus opgn Therefore, | select three key concepts
frequently used at present to speak about and godernmental actions. Tracing the origins
and evolutions of these concepts shows that thesrgamin the field of social sciences and
coincide with the transformations of our percepgiarf social reality and the objectives and the
possibility of government within it. The methodojoy based on insights from both genealogy
and conceptual history.

As mentioned above, concepts are “mental reprets@méaof the categories of the
world”. Often, but not always, a concept coincidath a word. There are controversies in the
literature to what extent a history of a concept ba limited to a history of a word. The German
school of conceptual history, for example, includeshe study of a concept several words in
which the concept might have been embodied, it®rsyms and antonyms. For instance, as
remarked byHampsher-Monk, Tilmans, and Vree, the concept @rddhaft” is studied together
with “Macht” (power), “Gewalt” (force, violence),Autoritat” (authority), and “Staat” (state)
(Hampsher-Monk, Tilmans, and Vree 1998, 2). B8HKjnner, Farr — representatives of the
Anglo-Saxon school of conceptual history — draweratibn that sometimes humans are in

possession of a concept without being in the pegsesof a single equivalent word or
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expression. They admit, however, that more oftam tot, a concept is to be found in a word. In
Farr’'s words “[o]ften, distinctions are not and de®t be drawn between these items of speech,
language, and thought. Concepts are certainly igtiguentities, in that none exist or can be
articulated without the vocabularies of terms imgaage”(Farr 2004, 9). Thus, in this thesis, the
approach is to trace the words in which the corscepg assumed to be embodied, while being
alert to the possibility of previous, differentdimistic representations of the same concept. For
example, the words “publicity” or “disclosure” ar@ken into consideration as possible
precursors of the more recent “transparency’.

The methodology of this thesis is inspired by gégaand the theory and practice of
conceptual history, especially those developedhleyAnglo-Saxon school. The preference for a

combination of both is explained below.

2. Genealogy

Genealogy is one of the methodological approactses! by scholars inspired by the
work of Michel Foucault. As a methodology, geneglbgs been used by scholars who focus on
rationalities of government as a way to capturenidly and articulate the constitution of a field
of knowledge and consequent problematizations eegonent. Genealogy is concerned with
uncovering the past formation of categories andatige arrangements that shape the present.
Dean defines genealogy as “a kind of historicallysi& that questions our common-sense
understanding of terms by examining how the meanwfgsuch terms are constructed within
diverse practices{Dean 1999, 61). Genealogy looks for multiple erggand dissemination of
terms in order to sketch a “history of the presea$’ Foucault mentioned. For example, Chignola

argues that the theories of the social contract@ith a set of concepts (“individual”, “equality”,
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“subject”, “liberty”,

will”, “rights”, “representdion”, “legitimacy”, “sovereignty”) that defined
the categories, and therefore, the foundation®litigal modernity (Chignola 2002, 539).

The goal of this kind of analysis goes beyond tlseaVery of individual histories of
concepts that make up the political vocabulary,gbal is to provide “a critical analysis of the
logic that presided over its creation” (Chignola020541). Genealogy reshuffles the past with
the goal of challenging the authorities of the prgésof questioning the present (Gutting 2005,
50).

However, genealogy as a methodology is wanting.|&\ihpffers an ethos of research, it
fails to provide clear, systematic steps on howdoe the evolution and multiple manifestations
of a concept. It does not offer practical advicewdrere to start, how to select concepts, what
documents are relevant. Probably several of thésetc®mings are due to the fact that
genealogy is not a methodology specifically dedidato the history of concepts, but aims to

provide a broader type of historical approach. €faee, | also made use of conceptual history.

3. Conceptual history
There are two main approaches to conceptual histothhe ones developed by the
German and the Anglo-Saxon schools, though, mocentl, conceptual history is also
performed by researchers in the Netherlands (Haemgdlonk, Tilmans, and Vree 1998),
Finland (Palonen), and ltaly (Chignola 2082}. is possible to bring together genealogy and
conceptual history because, despite of the diffszersignaled below, they share a belief in the
mutual constitution of language and politics. Skinnfor example, argued that the study of

vocabulary brings about three types of insight:sifits into changing social beliefs and

2 The works of the German school are not yet avilat English, at the time of writing, but one cagly on
secondary sources such as Melvin Richtdifee History of Political and Social Concep{Richter 1995) or
Hampsher-Monk, Tilmans, and van Vredistory of Concepts: Comparative Perspectiiéampsher-Monk,
Tilmans, and Vree 1998).
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theories; into changing social perceptions and em&ss; and into changing social values and
attitudes”(Skinner 1989, 20).

The Anglo-Saxon school of conceptual history, swachthat practiced by Skinner,
Pocock, Farr, and Ball, has emerged within thelfddl political theory as an attempt to correct
the lack of historical awareness that characteribedield. These authors argued that a credible
political science is necessarily a “historical oifgarr 1982, 705). Conceptual historians showed
that same concepts had different meanings in @iffeepochs and that it was inadequate to
assume that some concepts traverse human histanyadtered units of thoughts, as universals.
They argued that it is important to pay attentiomistorical contexts and to what people writing
in that period tried to accomplish by their wortfsthe words of Farr, there are no “genuinely
ahistorical concepts{Farr 1982, 705). Skinner's main theoretical conckas been to refine
historical methodology by stressing the importanteéncorporating the study of concepts; he
pleaded “for the historical task to be conceivedhas of trying so far as possible to think as our
ancestors thought and to see things their way’nf®&ki 2002, 1:47). In other words, attention
must be paid “to all the various contexts in whibb words were used — all the functions they
served, all the various things that could be doita them” since concepts are used to answer
various questions at different times (Skinner 20084). Conceptual historians also drew
attention to “unimportance” of great texts and significance of minor authors (Skinner 2002,
vol. 1). According to Skinner, the emergence ofa rroncept is signaled by the deployment of
a new vocabulary.

Conceptual historians often link conceptual chaage political innovation. Unlike the
scholars who perform genealogical studies, coneg¢piigtorians explain conceptual change and

consequently, political innovation, in the interantbetween political actors. As Farr explains:
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Conceptual change is one imaginative consequencpolitical actors criticizing and
attempting to resolve the contradictions which tliéscover or generate in the complex
web of their beliefs, actions, and practices ay thgto understand and change the world
around them. A general model of political probleoivsxg — a model which upholds both
the centrality and limits of human intentionalitpdarationality — lies behind this basic
mechanism of conceptual change (Farr 1989, 25)

Conceptual historians draw attention to the faat the process of conceptual innovation
has its own characteristics. Firstly, it supposgsnay. As Farr noted, “since concepts are not
subjects (...) conceptual histories masgplainthe emergence and transformation of concepts as
outcomes of actors using them for political purd$Earr 1989, 38 italics in original). A second
insight is that conceptual innovation happens thhoa certain kind of behavior, most often,
problem-solving or criticism of contradictions (Fat989, 45). This process presupposes
negotiations of meaning. As Ball remarks, “concaptahange does not come about by
definitional fiat, but through a complex and pretetd process of argumentatigi@all 1988, x).

A third insight points to the fact that conceptiralovation is not only a very slow, but also an
intrinsically conservative process: “although cali and creative, conceptual change has a
profoundly conservative aspect as well. For it meceeurs de novo or ex nihilo. Almost always
occurring with reference to relatively settled atable linguistic conventions, conceptual change
tends to be piecemeal and gradual, sometimes mhoceat an almost glacial pace” (Ball, Farr,
and Hanson 1989, 3). As shown below, despite theverdional view that the concepts of
“governance”, “transparency” and “partnership” egest suddenly in the vocabulary of the EU,
it took several decades for these concepts toreeitd and become prominent.

To summarize, conceptual historians explain con@@pthange and political innovation
as a threefold process. First, there is a needl¢atify the actors most likely to formulate

demands and engage in argumentation over meangapn8, there must be disagreements

among these actors, political disagreements inlwtliey engage to negotiate meaning and its
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applicability. Third, there must be enough energg &ime to pursue, sustain, and spread these
new meanings for genuine conceptual innovatioake place.

Compared to genealogy, conceptual history has sompertant insufficiencies from the
perspective of the ambition of this thesis. Mortepfthan not, conceptual historians limit their
analysis to the political plane, to political terarsd political conflicts, without paying sufficient
attention to the fact that some concepts that ctoargefine the art of governing develop their
logic in other planes and then spill over into gwditical or the governmental field. There are
cases when concepts are not even disputed amoriggd@gents, but embraced by them all. A
second insufficiency of the analysis of concepthigtorians is that they focus on the past:
antiquity, Renaissance, the "™L.&entury, etc. Most studies in conceptual histoogus on
“classic” political concepts: “freedom”, “party” démocracy”, “rights”, “revolution”, etc. This is
done to the detriment of an analysis of currentepis with which genealogy and this thesis are
more concerned. And finally, a third dissatisfactigith conceptual history comes from the fact
that its main ambition is the reform of an acadefisld, political theory or history, and not so
much to offer a critical perspective on current ggovnent and practices of government, as
genealogy does. However, conceptual history offecse elaborated and systematic methods
than genealogy does to investigate the evolutiorcafcepts, both in terms of tracing the
concepts and of interpreting them.

4. Combining Genealogy and Conceptual History:
Methodological Approach, Sources, Concept Choice

Conceptual history can be performed backward owdod. It is performed, most often,

forward, for example from antiquity to the A8entury. It is also performed backwards, from

current meanings to the recovery of old meaningsa R004 article in which he discusses the
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history of “social capital”, Farr gives importannts on the methodology of conceptual history.
He describes his work in the following way: “[w]eek earlier conceptions of social capital
(sharing family resemblances with contemporary pnesien matched by the term, while
attentive to what their authors were doing in udiergn and conception, in the contexts and as
part of the traditions in which they did so. We ipelgy turning to the first heretofore known user
of the term, about whom virtually nothing has beeitten” (Farr 2004, 10).

Others, such as Skinner, focus on key moments wheaning shifted. Skinner pays
particular attention to the moment when, througktahical devices, agents succeed in altering
the normative value of concepts. This “rhetoriedeascription” is, in Skinner’s view, the most
common way of conceptual innovation.

The preferred approach in this thesis is to go Wwac#ts, from current meanings and uses
to the recovery of previous ones. This approaciss more in line with genealogy’s concern for
a history of the present.

A backwards conceptual history, such as the ontomeed by Farr, runs through the
following steps. It starts with a basic, commonbcepted current definition of the concept.
Sometimes, this definition belongs to the one ameof the most important authors who
elaborated on that topic (e.g. Putnam for the ‘@ozapital”). It proceeds by reviewing already
acknowledged sources of the concept while regiggerariations, nuances or multiple meanings.
It then tries to recover previously unknown souyedsile always paying attention to the context
and the intentions of the authors that employed dbecept in that specific context. This
approach signals transformations undergone by iffereht elements of the definition and the
alternative developments. It ends with a re-de@nitof the concept that includes the lost

meanings and tries to prove the usefulness ofdbkired richness of the concept. The research
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often includes extensive quotations especially frammor, unfamiliar authors. It usually
acknowledges the difficulty of establishing undétealinks among various uses of the concéept.
In tracing the history of a concept, the interesgt In understanding what made it necessary, what
made it possible, why the need to conceive of dalolbbeate on that particular category of objects
and what impact that effort of conception had owegoment (Farr 2004).

But more practical questions remain: How to trac®m@cept? How to detect the relevant
documents? What concepts to select for study? @tunaiehistorians believe that the preliminary
mapping of a concept should be performed by usirenge of documents as wide as possible:
“conceptual usage and change are to be establshe@shalyzing materials unusually broad in
range, discrepant in origin and appeal, and extentdi as many social formations as the sources
permit” (Richter 1995, 39). Genealogy upholds ailsintoncern with broadening the sources of
investigation. Initially, three main types of soescare useful—dictionaries, encyclopedias, and
thesauri. The Oxford English Dictionary, for examplnay provide information about the
meanings of concepts and terms, dates of theirgptelfirst uses, as well as concrete examples
of their use. Another valuable source is the pneviavorks of conceptual or intellectual
historians, or other academics.

One important aspect of this kind of preliminaryppiag is that it shows for how long
the concepts existed with their present meaninghe political vocabulary and how their
previous use, if any, has an impact on the preseaining and use. It also helps identify major

works and thinkers on that topic. Thus, this praiany mapping can answer questions such as:

% It is important to draw a needed distinction betwehe work of conceptual historians and politiseilentists

working in the area of comparative politics. Thedadedicate significant attention to conceptg,their goal is to
define and clarify a concept for methodological gmses in order to operationalize it in comparatiesearch.
Authors such as Sartori, Goertz, Collier and Mabod Gerring are concerned with concept formatiod the

means by which to refine concepts in order to imprempirical research (Goertz 2006, David Collied &ahon

1993, Gerring 1999). This is not the goal of cotigaphistorians and not the goal of the currentaesh whose aim
is instead to uncover the evolution of concepts ttwed‘logic which presides over their creation” {@iola 2002,

541).
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“is the concept a neologism? Has it been long @?uBr does it represent a fundamental revision
of meaning?” (Richter 1995, 41).

Because my case study is the European Union, #lenimary mapping of my concepts
includes an EU specific review that involves tw@dyg of sources — 1) EU documents
(legislation, speeches, White Papers, summit detoberss, Council conclusions etc), 2) academic
work in the field of European studies. Although @r®ount of data to be investigated seems
extensive, the computer-based research enginesasutite Eur-lex site (http://europa.eu.int/eur-
lex/en/oj/index.html) significantly reduced the &nand the effort. The site has search options
and allows for the chronological display of thediimgs. In what concerns academic works, the
keywords-based search of academic articles is ablailvia various databases (JSTOR, for
example).

The preliminary mapping of concepts suggests furpiahs of inquiry — newspapers,
reports, other governmental, administrative, argall@ocuments, memoirs, etc (Richter 1995,
39). For example, in the cases of the three coscept my research “governance”,

LI

“transparency”, “partnership”, the documents of Ei¢ pointed to the need to investigate reports
and papers produced by other international orgéiairmsuch as the World Bank, the OECD, the
IMF or academic publications. Similarly, the acadepublications in EU studies often borrow
concepts from other disciplines and, thereforewals necessary to trace them as well. The
flexibility concerning the types of documents torbapped constitutes one of the basic tenets of
both genealogists and conceptual historians wha dtgention to the fact political vocabularies

borrow from and draw upon more specialized langsiaged, therefore, it is important yo

identify “processes of transgressing, of leakingsas discursive boundaries” (Ball 1988, 12).
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A comprehensive tracing of the concepts providesvils information about the full
range of their meanings, types of documents thdemmse of them, disciplines in which they
originate and disciplines in which they migrateacges they undergo during migration, and
current uses in the EU context.

Another important aspect of the methodology of emtgal history is the interpretation
of findings. For Skinner, interpretation is based understanding “all the various contexts in
which the words were used — all the functions teesved, all the various things that could be
done with them{Skinner 2002, 1:84). Drawing from Wittgenstein akstin, he argues that in
order to understand concepts, one has to embraceidtv that words are also deeds and that
their meaning cannot be grasped in isolation frbom functions they perform (Skinner 2002,
1:103). To understand a concept, it is necessakpdwv the full range of things that can be done
with it (Richter 1995, 133-4). Skinner stressed tha important to place the concepts in the
intellectual context and see what type of textuérnvention they uphold: do they reiterate,
defend, and underpin commonly held beliefs or pras? Or, on the contrary, do they deny,
repudiate, correct or revise theggkinner 2002, 1:117). Concepts are located irstesttich are
“contributions to particular discourses” and thenas to “recognize the ways in which they
followed or challenged or subverted the conventioeians of those discourses” (Skinner 2002,
1:124). To understand what concepts do, one hapetmweive them within an act of
communication and try to grasp their intentional{ykinner 2002, 1:86). Therefore, it is
important to consider the specific audience of di@aar text, the type of communication format
that it represents, the full range of meaningshef¢oncepts used as well as the social context.

Skinner’s focus on understanding the functionsarfcepts resonates with Dean’s emphasis that
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concepts must be approached as “problematizagpnesentation and program of refor(@ean
1999, 64).

Yet another crucial question to address is whatepts to select for study and how to
select them. The question is of particular sigaifice for those conceptual historians who deal
with a distant past and whose sources already timsir capacity to determine what concepts
were truly important and how they were connecteé@doh other in a given historical context.
Selection is also important for those who try téeinfrom processes of conceptual change
broader transformations in social and politicalcicees. The first problem affects this research
less. By dealing with current concepts, this redeas not confronted with the difficulty of
finding or deciding over sources in the way in whgome scholars have to decide concerning
the concepts of antiquity. The second issue raseubre relevant to my research. The selection
of concepts is important because it affects thelosions regarding the impact of vocabulary on
the activity of government. Although there is aaneént of subjectivity in any selection, there
are several elements that justify the choice otepts in this thesis.

The concepts chosen (“governance”, “transparenafid “partnership”) have a
significant presence in EU documents, includingnportant policy positions in white and green
papers, and in EU studiédvoreover, numerous academic publications are déeticto each of
these three concepts which they have an equallydamt presence in the official documents of
other international organizations or governmentatiés. The massive production of texts
around these concepts is a sufficient proof ofrtieentrality and the signal that, indeed, to

paraphrase Skinner, a new vocabulary of governmagtbeen developed. It is not, however,

* Green Papers are documents of the European Coimigst invite stakeholders to engage in a coasiah
process on a specific topic. White Papers are deotsrof the European Commission in which courseactibn at
the EU level are proposed, sometimes as a coniimuaf the public consultation launched by a greeper. If
endorsed by the EU Council, white papers may besldeed into legislative proposals or Community @usi
(Summaries of EU legislation - http://europa.elfigion_summaries/index_en.htm).
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only the sheer frequency of use that justify the@fection. The concepts of “governance”,
“transparency”, and “partnership” are meaningfulhiat they also try to answer central questions

of government: how to be ruled, by whom, to what,dsy what methods.

5. The European Union as a case study

The EU is an appropriate case to study innovatiogovernment for several reasons. It is
often considered the epitome of political innovatend the embodiment of current new models
and practices of government. The nature of the owent of the EU is still a contested topic;
there is an ongoing debate over what conceptudd tm@ more appropriate to understand the
functioning of the government of the EU. Some sal®lview it as aui generispolity, an
epitome of new modes of governance or a regulaiatg; while others argue that it is a political
system with its own particularities, but not unlig#her political systems already existing at the
level of the nation-states. The supposed innovatadystill undefined character of the EU makes
it a good case to explore how innovation in governtiakes place.

Moreover, government in the EU seems to displaytrabthe characteristics invoked by
academics to describe current changes in governnieat replacement of hierarchies with
networks and partnerships, the multiplication ofoex involved in the act of governing, the
resistance to formal, rigid forms of command indiawf more informal, flexible, consensual
steering, etc. Thus, using the government of theaBla case study serves two purposes: 1) it
offers an appropriate case to study innovationaveghment and test our assumptions and; 2) it
helps to eventually bring more clarity to the acamedebate over the nature of the government
of the EU.

Since the early 1990s, several models, tools, gmpdtheses have been introduced to

study the government of the European Union in the widely-acknowledged shift in the EU
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studies from the why of European integration totibes of the government of the EU (Pollack
2005, Kohler-Koch and Rittberger 2006). As mentrabove, the conceptualization of the
government of the EU has varied depending on wheileeEU is viewed as sui generigolity

or as a political system with its own particula®j but not unlike other political systems.
Excellent reviews exist about these approachebdgbvernment of the EU — either as a new
polity or a political system, or both (Pollack 200Bohler-Koch and Rittberger 2006,
Jachtenfuchs 2001, Hooghe and Marks 2008, Pete26r, Hix 1998). Therefore, it is
unnecessary to repeat the effort to provide a cetaphccount of the evolution of the new
approaches to the EU. It is important, howeverhighlight their main assumptions and to
outline the ways in which they define their resbaobjectives in order to show how this
dissertation can contribute to the unexplored aspefche government of the EU.

Firstly, the study of the EU as a political systeas gained ever more ground as a way to
understand (and predict) government at the EU leselthe core of this approach is the
conceptualization of the EU as a fully-fledged pcdil system to which theories from
comparative politics can be fruitfully applied. tthe words of Hix, the EU is “an integrated and
ongoing political system, where the supply of retpidy, redistributive and allocative policies,
via the classic executive, legislative and judidiaictions of government, feeds back into new
demands and competitive struggléidix 1998, 43). This conceptualization of the EUenp the
path to the study of the interplay between politegl government in the EU where politics
captures issues related to parties, interest reptason, elections, public opinion, and
ideological orientations and government refersh® processes of policy-making, the relation
between the legislative and the executive, andfuhetioning of the judiciary, etc (Hix 1998,

56).
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Hix thus brings to the study of the European Unibe classic equation according to
which the interactions between actors’ prefererargs institutions determine the outcomes of
government. Such preferences belong to EU actoesHtiropean Commission, various parties in
the European Parliament, voters, interest grolgggesentatives of national governments in the
Council of Ministers, etc). The institutions thamnclition the interaction between actors are both
formal (treaties, etc) and informal; and the outesnare either public policies or changes in
institutional forms (Hix 2005). These elaboratidead Hix to state that to understand the way
the EU is governed is to understand “the interestl these actors, their strategic relations vis-
a-vis each other, the institutional constraintstiogir behavior, their optimal policy strategies,
and the institutional reforms they will seek to tbetsecure their goals(Hix 2005, 14).
Consequently, the research informed by this apprda@s focused on such issues as the
legislative process, the evolution of public opmiohe role of parties, the delegation of policy
competences, etc.

Although Hix starts with the assumption that the iEWot unlike other political systems,
he admits that there is a degree of uniquenes<iatsd with the EU. One aspect of this EU
distinctiveness is the predominance of regulataficies versus redistributive or allocative ones
(Hix 2005, 413). However, Hix eludes the explamatd this particular aspect by arguing that all
political systems are unique in their own way anak this apparently distinct EU feature is, in
fact, the contribution the study the EU can briagpblitical science. This contribution lies in a
better understanding of the trend towards a predangie of regulatory, positive-sum policies in
current governing practices: “[ijn the area of pgimaking, the EU shows how regulation has

become the key instrument of modern governanceX gaD5, 413).
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The dominance of regulatory policies in the EU gsirus to another approach to the
government of the EU — Majone’s conceptualizatidnthe EU as a ‘regulatory state’. This
approach is positioned at the border between thgesee in the EU a classic political system
and those who see it as a new governance model 18188, 55). Majone projected an
understanding of the EU as innovative becauseeataipd under a different logic than the nation-
states in terms of the types of policies it devetbgMajone 1994). He argued that the EU
institutions such as the Commission, the EuropeaurtCof Justice, or the European Central
Bank were the result of the delegation of powerghgymember states to ensure credibility of
commitments and reduce the transactions costs iatsbavith regulation in certain areas of
economic and social policy (Majone 1996a). In tostext, according to Majone, the Treaty of
Rome may be understood as “a relational contrdd@éijgne 1996a, 72). To prove his point,
Majone explained that these EU institutions dispthyspecific characteristics such as
independence and a non-majoritarian characterk&tiie member states, the EU institutions did
not engage (and should not engage, according teridajin redistributive, zero-sum game
policies, but only in efficiency-related, positigesn games (Majone 1996b, 294). The regulatory
type of policy aims “to increase the allocativei@éincy of the market by correcting various
types of market failure”, and not to ensure redhistion or macro-economic stabilization
(Majone 1996c¢, 47). As a consequence, “[tlhe Unsomot, and may never become, a state in the
modern sense of the concept. It is, at most, auladgry state’ since it exhibits some of the
features of statehood only in the important buitkoh area of economic and social regulation.”
(Majone 1996b, 287). Majone admitted that “[tjheowgth of regulation in Europe must be
understood not only as a shift from one mode olliegn to another, but even more as a

reordering of public priorities”, with a transitiofrom redistribution and stabilization to
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regulation (Majone 1996¢c, 54). He also engaged resgiptive assessments for the EU
evolution, arguing against the politicization oetlEU through the increase in the power of
majoritarian institutions such as the Europeani®adnt. He argued in favor of continuing to
rely on independent regulatory agencies and adgddae introduction of clearer accountability
rules, modeled after the US example, which woutdngjthen the procedural and substantive
legitimacy of the EU.

Another approach to the government of the EU staidy it in terms of its policy-making
arrangements and conceptualize it as an examptgovernance without governmemt’The
“governance” scholars justify their approach byuamg that EU policy-making displays the
following features: the lack of a central authowmtyd of hierarchical relations, the emergence of
autonomous political actors other than states,ta@dnaintenance of order through new patterns
of coordination and negotiation such as networksh{&r-Koch and Eising 1999). In the words
of Kohler-Koch, “[tlhe European Community (EC) iowgrned without government and
therefore, it is bound to be governed in a pardiculay. (...) Europe’s supranational Community
functions according to a logic different from thatt the representative democracies of its
members. Its purpose and institutional architecareedistinctive, promoting a particular mode
of governance’{Kohler-Koch 1999, 14-15). The “governance” schelargue that one of the
reasons why the Community developed governanceoutitovernment/ governance through
networks is the particular character of the Commyuas a highly differentiated polity, made up
of “highly organized social sub-systems” and thlagrefore, the efficiency and effectiveness of
the act of governing “halve] to pay tribute to thgecific rationalities of these sub-systems”

(Kohler-Koch 1999, 32; Kohler-Koch and Eising 1999,

® Here “government” refers to a central authorityt the activity of governing.
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According to these scholars, in EU policy-makirttg tole of the central authority is no
longer that of an allocator of values, but of ‘aator’ of networks, the goal of political action
being that of ensuring the efficiency and effeatiees of the decision-making process. Kohler-
Koch identifies four characteristics of this typeegovernance: the role of the central authority is
that of mediator/activator of networks; governisgased on negotiation, not command; there is
a blurring between the public and private spheras$ there are multiple levels of decision-
making (Kohler-Koch 1999, 25-26). This last aspextonates strongly with the multi-level
governance model developed by Marks who put emplasithe distinctiveness of EU policy-
making as decision-making among supranationalpnatiand subnational actors (Marks 1992).

A recent contribution to the understanding of B¢ is brought by scholars who discuss
the emergence of an “experimentalist governana@enEU” (Sabel and Zeitlin 2007; 2010a).
The scholars argue that the EU has developed “@lnpattern of rule making” whose
specificities are not satisfactorily grasped by #xésting accounts in the EU literature which
focus on the deliberative, informal or multilevedatures of the EU governance (Sabel and
Zeitlin 2010b, 1). According to Sabel and Zeitlammore accurate, complete understanding of
the innovative character of the EU governance isbémome aware of the “underlying
architecture of decision making in the EU”: thenfoitation of framework goals, the involvement
of lower units in the actual achievement of thesalgand the regular revision of rules based on
the monitoring, performance reporting and peerewviof the ongoing implementation of
decisions (Sabel and Zeitlin 2010b, 1, 3). Theseeps of rule making in the EU find various
institutional expressions depending on the polastar, but they nevertheless appear distinct and

repetitive enough, according the scholars, to dotstthe core of the EU governance innovative

® “Governance” scholars investigate such aspectthefEU policy-making as the use of the open-metbbd
coordination (Eberlein and Kerwer 2002, Borras a@adobsson 2004) and the activation of policy nekwsior
(Schneider, Dang-Nguyen, and Wrle 1994, Peters88d,%ohler-Koch and Eising 1999).
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processes. They are often accompanied by the eeactoh specific procedural requirements
such as transparency and participation.

These authors claim that these patterns of rulengake novel with the respect to both
the traditional Community method (involving the Qoission, the Council, the Parliament and
the Court) and decision making in hierarchicalisg#t or representative democracies, being born
out of adaptive process to an environment chatizetéby strategic uncertainty and multipolar
distribution of power (polyarchy). An alternativesignation for “experimentalist governance” is
“directly deliberative polyarchy”, a “machine foedrning from diversity” (Sabel and Zeitlin
2010b, 5).

Because the scholars argue that the experimengai&rnance in the EU is born out of
adaptation to a specific existing environment, thayefully distance themselves from claiming
that the EU is aui-generigphenomenon. They formulate the expectation thailagimpatterns of
rule making are emerging or will be emerging inesaVother cases such as the US or the WTO
particularly because these novel rule making padtappear as best suited “to the temper of our
times at both national and global levels” (Sabetl Zeitlin 2007; 2010b, 8). From this
perspective, the EU is not an “outlier” in termsgofvernance, but merely a “frontrunner”.

Probably the most significant weakness of this epgn is the explanation offered for the
emergence of this “novel pattern of rule makingheTauthors describe the experimentalist
governance in the EU “as the product of human adiiat not human design”, pointing out that
“until the first experimentalist governance systemese working, no one knew that they could
be built” (Sabel and Zeitlin 2010b, 9). Sabel argltlih thus adopt and perpetrate an existing
account of innovation in government according taclwtthese changes are the result of external

environmental conditions (e.g. strategic unceryaamd multipolar distribution of power), almost
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accidental discoveries: “actors (...) are even notun'dling’ into experimentalist solutions
without having consciously striven to attain ther(Babel and Zeitlin 2010b, 9). This
understanding is problematic as several scholars adopt it also invoke the impact of EU
programmatic documents such as the White PaperhenEuropean Governance on the
emergence or consolidation of “experimentalist gogace” mechanisms. The connection is
problematic because the process that led to thmedton and the adoption of the White Paper
on the European Governance, as shown later onpreassely a conscious effort to identify new
modes of governance in the EU in the context ofeased complexity and interdependence. A
closer look into the processes surrounding the talopf the White Paper shows that the
preoccupation with the procedural requirements a¥egnance (transparency, participation,
learning and revision mechanisms, and enhanceexretly of governing processes) preceded
their actual enactment described by Sabel andiZeitherefore, the authors can be blamed for
discarding too quickly the elements of design, caéand reflection in the emergence of novel,
“experimentalist” governance in the EU. Such a d&igven more problematic as some of the
authors adopting the “experimentalist governancefspective were among the academics
involved in the elaboration of the White Paperstipalarly in what concerns the benefits of the
proceduralization of the EU decisionmaking procdsst instance, Olivier de Schutter was
closely linked to the Forward Studies Unit, thenkhtank of the European Commission charged
with the elaboration of the White Paper on the |Baem Governance, as one of the editors of the
collection of academic contributions that initiateeé reflection on the new modes of governance
in the EU. He is also one of the contributors te tholume edited by Sabel and Zeitlin

concerning the emergence of experimentalist govesan the EU.
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One of the consequences of thus misreading theegges that led to the emergence of
“experimentalist” governance in the EU is to asateithis type of governance with a positive
normative content, as Sabel and Zeitlin tend toadothe best solution given the strategically
uncertain and polyarchic context of current decisiaking. By challenging these assumptions,
the thesis thus offers not only a more accurat®iisl perspective, but also an opportunity or
even an obligation to reconsider the normative lgrob of governance arrangements too often
considered as necessary, best solutions.

Finally, in the EU studies, there is an attempt ctinceptualize and explain the
government of the EU as the result of strugglesvéetn various political ideologies, ideas, or
polity-ideas. For example, Marks and Hooghe athag¢ the EU political order is not the result
of “random conflicts of interests, nor a reflectiohfunctional pressures”, but of more or less
articulated struggles among alternative modelsadtipal organization and action, of “how to
organize and rule EuropgMarks and Hooghe 1999, 96). Hooghe and Marks sigtat
various political actors in the EU hold distinctieas about competing models of economic and
political architecture and that the struggle amtragse ideological positions shape the direction
of the EU’s evolution. Hooghe and Marks identifyotwuch conflicting models: the regulated
capitalism one and neo-liberal one. According testhscholars, supporters of the neo-liberal
model aimed to shape the government of the EU deroto insulate markets from political
interference, while the advocates of the compefiligmodel of regulated capitalism favored a
style of governing aimed at market regulation, seution and partnership among public and

private actors.

" The approach presented by Marks and Hooghe wareneived without criticism. Pollack, for exampimticed
that “it remains an intriguing irony that, just ssholars like Hix, Hooghe and Marks are explorihg teft-right
implications of European integration, centristseliBlair and Giddens claim to be transcending a-rigfit
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A similar approach was taken by Jachtenfuchsz,Deed Jung who argued that “the
institutional development of the EU depends, astlda part, on normative ideas about a
legitimate political order” and advocated the irsitun of the role of ideas in the research on the
integration process (Jachtenfuchs, Diez, and J@88,1410). These scholars used the term
“polity-ideas”, understood as “normative orderswihich specific constructions of the legitimacy
of a political system are (re)produced through #seription of purpose and meaning” and
examined programmatic documents of national paitiegrance, Germany and the United
Kingdom, from 1950 to 1995 (Jachtenfuchs, Diez, dndg 1998, 413). They formulated four
such complex polity-ideas that they labeled: “fedlestate”, “intergovernmental cooperation”,
“‘economic community” and “network”. They found ththe formulation of polity ideas depend
on both party ideology and national context. Wiile authors did not relate any of these polity-
ideas with the actual transformations of the gowent of the EU, they suggested that these
models of proper, legitimate governance, deep-tbatenational contexts would influence any
institutional design at the EU level (Jachtenfudbigez, and Jung 1998, 434).

Likewise, Martin Rhodes and van Apeldoorn inquinetd the “kind of socio-economic
order” which developed in the EU (Martin Rhodes amad Apeldoorn 1997, 171). As Hooghe
and Marks, they defined competing models such theofean social democracy, neo-
mercantilism, neo-liberalism, and embedded neadii®n (Martin Rhodes and van Apeldoorn
1997, 183). Just like Hooghe and Marks, they arghet these models received support from
various European Union actors (such as Delors’ addpr a pan-european social democracy).
Unlike Hooghe and Marks, Martin Rhodes and van dApein identified a different actor, the

European Roundtable of Industrialists (ERT, an @asion of European business leaders) as

distinction that is too blunt, and too outdateds&wve as a guide to policy in the new global eanyio(Pollack
1998: 39).
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particularly influential in advancing the model ebedded liberalism in the EU. The authors
thus referred to the “emergence of a transnatibnainess ‘ideology’™ in which the role of the
supranational institutions was to “provide coheeeaad stability and help co-ordinate national
efforts to promote economic expansion through itnaest in infrastructure and R&D” (Martin
Rhodes and van Apeldoorn 1997, 184, 18%)ccording to Rhodes and van Apeldoorn, the
influence of the embedded neo-liberalism modeloidé seen particularly in content of the
Maastricht Treaty.

Most of the scholars who study the influence ofglen the government of the EU tend
to construct their models on an ideological, Lef#R alignment, to which they add the
supranational — intergovernmental cleavage. Jatiidkgs, Diez and Jung focused on ideologies
and parties. Hix spoke of a “new right” and a “ntft” that the EU politics brought forth.
Hooghe and Marks based their analysis on the idexdb preferences of the European
institutions staff. These accounts still projeat image of the EU asui generissince the all
polity-ideas or ideologies they invoke include &aneent of adaptation to the specificity of the
EU. Moreover, right-left ideological cleavages can@and do not explain why some of the
features of the government in the EU — e.g. netwerRersist and crisscross ideologies.

An different approach, focused on rationalitiesgozernment, has been applied in the
EU by Andrew Barry, William Walters and Jens Hentahr (Barry 1993, Walters and Haahr
2005 and Haahr 2004). Andrew Barry inquired in “thethods with which the Community has
sought to establish the possibility of Europeanegoment”(Barry 1993, 314). He examined the
single market project of 1992 not only as a neeribeffort to liberalize and deregulate, but also

as an effort to create the conditions for the gowemt of Europe. The principle of

8 There are several academics who identify the Eliigal order as an emanation of a neo-liberal Idgy (Bieler
2005) and some identify it as a “market-preserfeugralism” (Harmes 2006).
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harmonization aimed at creating a European netwlorkpace’, an object of knowledge,
amenable to government. And not any type of govemimbut one which corresponded to a
particular vision embraced by Delors. This visia@jected the reconstruction of a paternalist
welfare state at the European level, favoring mx$tdhe cooperation between public authorities
and private actors to achieve common goals. Acogrth Barry, this vision corresponds to the
image of the ‘Etat animateur’ which Delors borrowgdm the French sociologist Jacques
Donzelot. In Barry's words “[t]hus, Europe would geverned not through the formation of a
European state, but through the autonomous ecorextians of its subjectgBarry 1993, 315).
Barry devoted considerable attention to how thagipie of harmonization was put into practice
as a method to create the conditions for Europeaergment “the process of harmonization is
intended to effect a comparatively novel reordenoh§uropean space: to produce a spatial order
which embodies the metaphor of the network and witieightened emphasis on the political,
economic and cultural importance of mobilityBarry 1993, 316, 317). He referred to
Commission’s efforts in the early 1990s to creagtworks within several programs such
ESPRIT, SCIENCE, Trans-European Networks, etc (B8993, 321).

Like Barry, Walters and Haahr examine practicesugh which Europe was gradually
governmentalized through the discovery and formmatid various social and economic spaces
amenable to government such as the common malnkegurozone, the area of freedom, security
and justice (Walters and Haahr 2005, 10, 11). Theal is to “denaturalize” Europe, to show
that its actual evolution was just one possibiitnong several possible alternatives. Probably
one of the most interesting points the authorser&sthat the governmentalization of Europe
obeyed different logics of government: “[t]hereni® generic European government or European

integration. There are only particular regimeshafught and practice within which certain ways
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of governing Europe become possible” (Walters aadhd 2005, 14). This “discontinuous and
contingent” governmentalization of Europe went hamchand with the creation of multiple
identities for the governed, again depending oratie@ and the type of intervention (Walters and
Haahr 2005, 140). For example, in the area of fseedecurity and justice, a paternalist type of
relation towards the governed has been enactede whihe single market, the governed were
shaped as free agents of self-improvement.

One of the possible explanations of this variatdrtype of rationalities across policy
areas is that they were borrowed. This is a rentirdea in the work of Walters and Haahr. The
authors find that government in the EU and govemtinie the member states are similar. But
not, as Hix would argue, in terms of them beingtmall systems with legislative, judiciary and
executive mechanisms, etc. They are similar bechatb are dependent upon technologies of
power — apparatuses that are frequently borrowenh -erder to function as a center of
governance” (Walters and Haahr 2005, 141).

Walters and Haarh illustrate their approach inreesef cases. They show how Monnet’s
vision of high-modernism, fuelled by the ethos d&nming, provided the support for the
formation and government of the first European Camity. The authors also discuss, through a
reinterpretation of the Treaty of Rome, how the starction of the common market was
informed by ordoliberalism, an economic doctrinepiost-World War Il Germany. The main
ordoliberal idea was that the market was an adificreation and that, therefore, political and
legal intervention were needed to ensure its gaadtfoning.

Walters and Haarh distinguish the common markgeptdrom the single market project
which was informed by the different logic of extergl market rationality in all areas. They

describe this rationality of government, borrowingm Rose, as advanced liberalism, grounded
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on a certain “conception of society, the econorhg, fiublic, and their relationship to the state”
(Walters and Haahr 2005, 119). The open methodofdination, developed in the EU, is seen
as a particularly good example of advanced libgmalin that “is all about governing in ways
which seek to elicit agency, enhance performanetbcate excellence, promote enterprise,
foster competition and harness its energies” (Waed Haahr 2005, 119). The open method of
coordination is about applying business and managetechniques — such as “mechanisms of
partnership, techniques of empowerment, procedafesenchmarking and methods of best
practice” — to the field of government (Walters ataahr 2005, 118). The image of the governed
is that of the entrepreneur. The goals of governnaga not “guided by a concern for the
protection of rights, for freedom or for justice security”, but by the “economic notions of
efficiency, wealth and competitiveness” (Walterd &taahr 2005, 128, 134).

To mark the differences between various governntisateon projects of Europe,
Walters and Haahr note that while the high-modemnsoject presupposed an “inert society”,
advanced liberalism conceptualizes society as “li+hevelled space of autonomous agencies, a
domain of individual and institutional agencies @iit seeks to catalyze, coordinate and
harness{Walters and Haahr 2005, 135).

My approach is similar to these elaborations int thachallenges the view that
government in the EU is the mere result of randamflicts of interests or of functional
pressures. There have been, as Hooghe arguedasimgly systematized visions of “how to
organize and rule Europe”. However, unlike schokush as Hooghe and Marks mentioned
above, | do not locate a priori these rational@adi in evolving ideologies of parties, or the
preferences of the Commission staff or the intereétthe business leaders on the assumption

that they are political actors who can influence #volution of the EU. Nor do | start with
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expectation of identifying a struggle among compgetnodels of governing. Rather, by tracing
the history of three key EU concepts, | build oa ttleas advanced by Walters and Haahr and
explore whether “technologies that are used to niakepe governable are always the products
of other events and discoveries made in domainshthee no immediate or necessary connection
to European integration{Walters and Haahr 2005, 142). Conceptual histogulds thus
constitute an attempt to investigate the appareravatory and unique character of government

in the EU and understand the regime of truth thedent conceivable and possible.
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ll. On the concept of governance

This chapter examines the EU rationality of goveenmthrough the history of the
concept of “governance”. The embrace by the EUtutgins of the concept and its use at the
centre of their discourse on governing means tt@ElJ also adopted a particular understanding
of the objectives and means of government incotpdrin the concept. Tracing the genealogy of
the concept helps to spell out these objectiveseeahs.

At first sight, the concept of governance is unpeoiatic. According to the Merriam-
Webster dictionary, the concept exists since tecehtury and is synonym with such words as
administration, authority, rule or government. Hoe® the concept stirred considerable debate
in the literature, in the past 20 years, on whagally means and why it became so widespread.
One of the most frequent explanations is that thexee been significant changes in the political
environment that affected states” capacity to managcieties and led to important
transformations in governing. “Governance” is thaaept chosen to designate this new style of
governing based on networks and partnerships, amd fiexible steering, etc.

However, the story of “governance” can be toldetihtly. It can be told as the story of
the fine-tuning of the rationality of governmentdioanges, not necessarily in reality, but in the
understanding of social reality produced by theopeduced by various social sciences, such as
systems theory, reflexive law theory and neo-ingtihal economics.

The chapter proceeds as follows. Consistent wighntlethodology of conceptual history,

it starts with a preliminary mapping of the concepEU document8.This preliminary mapping

® When | use the expression “the European Uniom&fér to the EU institutions (the European Commissihe
Council, the Social and Economic Committee, the @ittee of the Regions, the Court of Justice, eft, o
individuals expressing themselves in their EU ddficcapacity: e.g. Romano Prodi as the Presidenthef
Commission). When | refer to EU documents, | rébepublic or internal documents of the above infitihs. These
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helps singularize various instances of the conesptsed in EU documents. It also points to
some of the sources of inspiration and their weighhe way the EU uses this concept. The rest
of the chapter, and the most substantial partedSodted to uncovering, backwards, the ways in
which the concept was formed and what intelleciuaiposes it served and still serves. This
genealogy necessarily leaves the limited area ofdBtlments and directs the investigation to
various academic disciplines (economics, legal hesociology, political science, etc) and
documents of various international organizatiohs {Vorld Bank, the IMF, the UN, the OECD).
The main goals of this chapter are to show thath&)EU borrowed the concept from
various sources; 2) the use of the concept repiesden deliberate attempt to systematize,
rationalize the government of the EU and this ralzation was necessarily based on the
regime of truth created by evolutions in sociakaces, from a knitting of theories, particularly

systems theory and neo-institutional economics.

A. The use of the concept of governance in EU documents
1. Preliminary mapping

In aEur-lex search, on all types of documents adopyedllbEU institutions and bodies
between January 1, 1990 and December 31, 1999 1diiits containing the term governance
were found compared with 2150 hits the period January 1, 2000 and January 1, 2008.
Significantly enough, no hits were registered fog period 1950 — 1995. Among the 147 hits in
the 1990s, 81 contained the expression “good gaweaiand 25 “corporate governance”. Most
documents that contained the expression “good gawnee” addressed the topics of the external
relations of the EU. Some dealt with EU relationthwACP (African, Caribbean and Pacific)

countries on subjects such as cooperation, deveopmassistance, aid and sustainable

documents can be legislation (primary and secondameparatory documents (white papers, green paper
speeches, staff working papers, Court judgemetds, e
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development. Others documents dealt with the E&tiozls with international organizations such
as the UN and the WTO on topics concerning intésnat coordination and cooperation. To a
lesser extent, “governance/as used in this period in relation to the commamket (“corporate
governance’in competition-related issues) or in the expressiteconomic governance” and
“local governance”.

The expression “economic governance” was used énréflection of the economic
reform of the EU, especially after the adoptiorthef euro and the launch of the Lisbon Strategy
(see, for examplehe Report on an Agenda for a Growing Europe: Mgkihe EU Economic
System Deliveby the Independent High-Level Study Group esthblison the initiative of the
President of the European Commission [hereinafterSapir Report] 2003). The Sapir Report
highlighted the need to change the institutionaimiework of the EU in order to improve
economic performance. As mentioned in the SapioRefjtlhere has been a growing sense that
improved economic governance is critical to thencles of the European economy performing
better, that institutional and management defiaiigsede economic performance, and that getting
the governance right will be even more importanth@sUnion enlarges” (the Sapir Report 2003:
75). The creation of public-private partnershipd #éme use of the open method of coordination
were two examples discussed in the reflection erettonomic governance of Europe.

The spectacular increase in the use of the terrergance in the early 2000s is in large
part due to the elaboration and the publicationth®y European Commission, in 2001, of the
White Paper on European Governance [hereinafteMYREG]. Under the banner of “good
governance”, the European Commission proposedpifiveciples which would guide the reform
of the governing of the EU: openness, participatamtountability, effectiveness, and coherence.

The principles were further spelled out as improeednmunication of EU activities to the
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public; wider participation of civil society anddal governments in the EU policy-making
process through the activation of networks andngaships; clearer demarcation of roles and
responsibilities among EU institutions and memltates; greater responsiveness and flexibility
in policy-making through decentralization and nete on less rigid or non-legislative
instruments; and finally, greater coherence agpodisy areas by better co-ordination among EU
institutions and member states (European Commisxioa).

From this preliminary mapping, two considerati@as be deduced. Firstly, prior to the
WPEG, there was familiarity with the concept of gmance at the EU level, in the expressions
“good governance” and “corporate governance”. Hawe “governance’was not used in
relation to the governing of the EU as a whole, mgstly in the management of EU’s
conditionality towards third countries (as artideth in development policies), in the
management of international interdependence (&zukated in EU’s documents on international
cooperation) and in the management of the EU’slsintarket (as articulated in its competition
policies). The sources of inspiration in this phase documents of international organizations
such as the World Bank and the United Nationshendase of “good governance”) and the field

of business regulation for the expression “corogaivernance”.

2. The White Paper on European Governance
The increased use of the concept is partly duddgtblication of the WPEG to which
many subsequent documents and positions made meéerélowever, an explicit use of the
concept as a reflection on the way the EU is gaerwas introduced in the Commission,
several years before the publication of the WPHEGthe process of the elaboration of the
WPEG. As shown below, the sources for the WPEG wmawstly academic or borrowed from

international organizations such as the World Bariese sources were visible during the three
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stages of the elaboration of the WPEG: the inrgdllection on “new modes of governance” in
the Forward Studies Unit — a think-tank within tBemmission, the initiation of the WPEG by
the European Commission, the consultations on i document of the WPEG.

The initial reflection on “new modes of governanaiveloped within the Forward
Studies Unit, which had its origins in the Deloesays. The second phase was the initiation of the
WPEG that coincided with the beginning of RomanodPs presidency of the Commission. The
idea of the reform of the European government wiast fmentioned officially in the
Communication from the Commission “Strategic Objext 2000- 2005” (European
Commission 2000a). It was followed by Romano Psdipeech to the European Parliament
(Prodi 2000) and the elaboration of the Commisstaif working document entitled “White
Paper on European Governance. Enhancing democracfuropean Union” (European
Commission 2000b). This third phase correspondedth® consultations within twelve
interdepartmental working groups coordinated by@wowernance Team. The consultations took
place between December 2000 and April 2001 andvedoa variety of actors — representatives
of Parliaments, of national and regional governmeand of various EU bodies such as the
Committee of the Regions, academics (such as Gmedico Majone, consulted as an expert
within two such groups), other experts and civiisty representatives.

The Communication from the Commission announced WREG and the need to
consider new forms of European governance in thkewa challenges caused by the EU
enlargement and deeper integration (European Cosioni2000a). This document offered no
explicit definition of “governance”, though by ugithe expression “new forms of governance”

embraced a particular mode of governing alreadgudised at that moment in wider academic
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and policy contexts. These hints were confirmedhayactual proposals of reform formulated in
the document.

In the section dedicated to promoting new formsEofopean governance, the text
indicated the directions that the reforms shouke & broad, but vague lines. What did surface
was the idea that the Commission was overloadeti executive tasks (“almost half the
Commission officials are fully occupied in execatitasks, in implementing policies, and in
managing and controlling programs and projectst anable to focus on its core functions of
policy conception, political initiative, the enfemment of Community law and the stimulation of
the European project (European Commission 200Qaln6dhis context, the text argued, the
Commission needed to clarify its priorities andathust its resources to the priorities dictated by
the core functions mentioned above. ThereforeCibi@mission needed to share responsibility in
shaping, implementing and presenting policy with plublic authorities at national, regional and
local levels. The new forms of governance, the @gued, should focus on decentralization,
delegation, “building new forms of partnership beén the different levels of governance in
Europe”, and respect and implementation of thegpla of subsidiarity (European Commission
2000a, 5). Another reform advocated in the text wees involvement of citizens in policy
shaping and implementation through open governraadtimproved accountability. The goal
was to increase citizens’ awareness of the EU igsliand their ownership of the European
project.

Romano Prodi presented the new Commission’s mandates speech “2000-2005:
Shaping the New Europe” to the European Parlianmentl5 February 2000 (Prodi 2000).
Although based on the Communication from the Corsiois mentioned above, Prodi’s speech

further elaborated the vision behind the new foaihgovernance advocated by the Commission.
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The principles chosen to guide the reflection ow fems of governance were: decentralization,
participatory democracy, efficiency as source gftimacy, and governance by networks with a
reformed Commission freed from inessential tasks fasused on its role as a political driving
force. As already mentioned, both these elemerdglaexpression “new forms of governance”
were part, at that moment, of a broader acadendgaticy debate on a new style of governing.
The Commission, by adopting these terms and prégosiaeady took for granted the premises
and the solutions advocated within these debatesli Rdvocated “[a] new, more democratic
form of partnership between the different levelsgaoivernance in Europe”, with European
institutions, national, regional and local authedtas well as civil society participating in the
government of Europe, “a completely new form of gmance for the world of tomorrow”. In
Prodi’'s words, “we have to stop thinking in termish@rarchical layers of competence separated
by the subsidiarity principle and start thinkingstead, of a networking arrangement, with all
levels of governance shaping, proposing, implemgnénd monitoring policy together”. Prodi
claimed that the new forms of governance shouldiié on people’s expectations from the
European project: “a much more participatory, “read” democracy” and an efficient delivery
of results. Effective action, Prodi argued, shooddpursued by European institutions as it was
their greatest source of legitimacy.

Both the Strategic Objectives and Prodi's more dtag points were transformed in
concrete directions for reflection in the work pram on the WPEG (European Commission
2000b). This work program was the first documeat ttonsidered various meanings and uses of
governance and offered a justification and a wakilefinition of governance. The document
distinguished between four existing uses of “gosaoe”: the UN use of “global governance”

referring to the existence of rules even in theeabe of a global government; the use of “good
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governance” in development policy to refer to traarency, accountability and effectiveness as
necessary conditions for successful public poliayulti-level governance” as sharing of
governing responsibilities among various levelsgo¥ernmental units, and finally “corporate
governance” as accountability of management towatdkeholders of a company (European
Commission 2000b, 3-4).

In this context, the definition chosen for the mge of the WPEG was “rules, processes
and behavior that affect the way in which poweesexrercised at European level, particularly as
regards accountability, clarity, transparency, tehee, efficiency and effectiveness” (European
Commission 2000b, 4). However, when the work progyastified the use of the concept, it
added other elements as well: “[t]his approachaisiqularly suitable for looking more closely at
the European democratic model in general and tleeplayed by the Commission in particular.
It refers to situations with many decision-makirgnters at various geographical levels, both
public and private, within the Union; it also unsisres the importance of legitimacy that
derives from the acceptability of rules, publictmapation and allowance for cultural, linguistic
and geographical diversity” (European Commissio@0) 19). The work program claimed that
governance best addressed the “wealth and unigsiesfethe European Union as a political
system” because it was “grounded in ideas of irfgedddence and interaction between various
powers at multiple levels” and because it “hightglthe involvement of regional, local and
nongovernmental actors in the policy-making protégsiropean Commission 2000b, 4). As
seen below, this perspective embraced many elenteatswere also found in the academic
literature which described changes in the socidl@alitical environment, and, consequently, in
government: the existence of multiple centers dfuémce, the increased complexity and

diversity of societies, the benefits of the parshgy between public and private sectors, etc.
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The work program established six work areas indgdhose focused on broadening and
enriching the public debate on European matterpramng Community regulation in order to
increase the acceptability and, therefore, thecg¥feness of rules, by applying different forms of
regulation, co-regulation or voluntary agreemeimgroving the exercise of European executive
responsibilities through decentralization - horiadly (delegation of executive tasks to agencies)
and vertically (sharing of responsibilities withtioaal, regional and local authorities). In this
last category, the work program suggested to dessons from the implementation of the
Administrative Procedures Act in the US as welltlas use of the expertise of the European
University Institute in Florence on the role of Bpean agencies as instruments of
decentralization. And finally, the work programetited attention to the promotion of coherence
and co-operation within a ‘networked’ Europe. Tlotiveation and managing of various trans-
European networks was invoked as a solution wheedfavith the challenge to maintain overall
coherence in a diversified and decentralized palittystem. In this context, the Commission cut
for itself a role that resembles the role of meatiaictivator of networks that governance theories
assign for the state in the context of its dimimghcapacity to govern, due to the increased
interdependence and complexity that characterizeses.

Twelve interdepartmental working groups within tBemmission were in charge of
formulating proposals in each of the work areastmead above. A Governance Team was
designated to coordinate and participate in theseking groups, while also organizing
consultation with various actors (representativiesational, local governments, experts, etc) and
drafting the WPEG. This consultation phase allowedre input from experts, including
academics such as Giandomenico Majone, a promienscholar who supported a specific

understanding of the EU as a “regulatory state”’sesn above. However, since it was pre-
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structured on six main themes, the consultationndidproduce significant changes in the way
the reform of governance was conceived in the worigram. The criticisms that were
expressed, for example, by Paul Magnette or theeseptatives of the European Parliament
during the consultation phase were largely igndPéthe Commission was selective and kept its
own vision of governance reform.

It is important to understand that the WPEG did emierge from nowhere. It was the
result of a conscious, years-long effort to refl@stand define the government of the EU. Even
though the concept of governance did not appeanipently in the EU official documents until
a few years later, the concept was already useldinvthe EU institutions, particularly the
Commission, in a conscious effort to reflect uponeagning in the EU. This initial reflection on
“‘new modes of governance" developed within the RodivStudies Unit (FSU), a think-tank
within the Commission. The FSU produced a set ofudwents, often overlooked in the
literature, which nevertheless played a key roléhen Commission’s reflection on the reform of

the government in the EU and the main directionhefWPEG.

19 As mentioned, reactions to the proposals to beidted in the White Paper on European Governance wer
always positive. Some criticisms were directed igedg against the use of the concept of “governantie
European Parliament, for example, argued that $skeeofithis concept might advance a perspectiventlaaginalizes
established principles of representative democraspecially in what concerns the role of parliaragimt favor of
too much attention given by the European Commissiproposals to the involvement of the civil sogiet

This point touches upon a broader issue concetthi@gnclusion of contestation narratives of thecapts that are
discussed in this thesis. All the three conceptgHaeen contested in both the academic sphere amblizy-
makers. A thorough discussion of these contestat@matives would certainly contribute to a morglssticated
understanding of how innovation in government tgilagse, by attempting to clarify why some narratigeicceed
while others fail. However, to embark upon this emgpphisticated argument, a proof must be firstanaidan
existing link between current changes in governnaemnt cases of conceptual innovations. This thési®ses not
deal with these contestation narratives becauisefiitst of all interested in establishing a linktlveen conceptual
change and innovation in government. As a consemgjénis bound to focus, first of all, on successries. This
requirement is made even more stringent due tdirtteeand space constraints of dissertation writldertainly, the
inclusion of contestation narratives would give arencomplete account of the historical or geneakilgivolutions
of the concepts discussed, but as mentioned abiuseggpproach makes more sense as a second st@usoavmore
sophisticated theoretical development once the bietkveen conceptual innovation and changes in govent has
been established.
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3. The concept of governance in the work of the For  ward
Studies Unit

In her account of the preparation phases thatede WPEG, Amanda Sloat pointed out
to the influential role played by the FSU in sadtithe theoretical framework for the project of
governance reform launched by the European ConwnigSioat 2003}’ The FSU was founded
in 1989 as a think-tank within the Commission, mtpg directly to the President of the
Commission. The FSU proposals on the reform ofEheopean governance were the result of
the collaboration between the FSU, the Centre li@r Philosophy of Law of the Catholic
University of Louvain and the European Institute Rublic Administration, Maastricht. The
proposals were presented in a 1997 document ehtieolution in Governance: What Lessons
for the Commission? A First Assessment” (Lebesaid Baterson 1997%loat referred to the
1997 FSU document as a text that “provided an iogp#dr the wider governance initiative, and
laid the groundwork for the White Paper” (Sloat 20030). Other contributions from this period
were later published, in 2001, in a FSU publicatatitled “Governance in the European Union”
(de Schutter, Lebessis, and Paterson 2601).

The continuity between the work of the FSU anddlaboration of the WPEG was also
reflected in the fact that four out of the nine nbens of the Governance team — the team in
charge of coordinating the preparatory work on Eheopean governance and drafting the
successive versions of the WPEG — were former mesrddehe FSU. Among them were Jerdme
Vignon, former director of the FSU from 1989 to 89@lso head of the Governance Team) and

Notis Lebbessis, coordinator of the FSU projecgomernance since 1996.

1 Amanda Sloat was a trainee in the Governance TFetira team in charge of coordinating the prepayatmrk on
European governance and of drafting the successigons of the White Paper.
12 5loat pointed out to that “governance” was an Appbne concept and the Team had difficulties indiiting it.
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The FSU started its work on the reform of the gowsnt of the EU in 1995. The
governance project within the FSU was specificidlgused on the role of the Commission and
its methods “in the broader context of the transfion of modes of governance in democratic
societies” (Lebessis and Paterson 1997,TBe starting point was the assumption that both
national governments and the Commission were cotdb with the need to devise new
governance arrangements in the face of the ingefitees of the forms of parliamentary
democracy to deal with the complexity, diversitydamterdependencies of contemporary
societies. Though it used the concept extensivbly, 1997 FSU document did not present a
definition of governance. Most of the time, it eoyg#d the expressions “new modes of
governance” and “new governance arrangements”iaitlp] but not explicitly, opposing them
to “government action”, “traditional model of repenmtative democracy”, “traditional,
parliamentary, representative government” or “tiadal modes of governance”. The 2001 FSU
document started with a broad definition of the dpa@an governance as “a new way to share
legislative and executive powers in a communitpations who pool their sovereignty” (Vignon
2001, 4). The 2001 document also included a defmibffered by Calame and Talmant
according to which: “[g]Jovernance is the capacityhoman societies to equip themselves with
systems of representation, institutions, processebkintermediary bodies in order to manage
themselves by intentional action. This capacity cohscience (the intentional action), of
organisation (the institutions and intermediary ibsj] of conceptualization (the systems of
representation), of adaptation to new situationa characteristic of human societies” (Calame
and Talmant quoted in Lebessis and John Patersoh: Z272). However, the capacity of the

concept to project a different vision of governiag in the way it opposed itself to traditional
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ways of governing and, thus, created a space of pasgibilities and solutions, most of them
already invented such as networks, partnerships, et

The 1997 FSU document pointed to the fact thatewié EU was criticized for its weak
parliament and its subsequent democratic defiational governments were not in a healthier
situation since representative, parliamentary deaoycand centralized, hierarchical government
failed to produce efficient results any longer. Toeument stressed that the solution for the EU
as well as for the national states lay in desigrand adopting new modes of governance that
would go beyond the limits of the representativarlipmentary democracy. The following
extract offers a sample of the type of reasoniraptetl by the FSU:

National governments and the institutions of theogaan Union (most notably, the

Commission) are implicated in these developmentsvalys which are not adequately

accommodated by the concepts and forms of parlilangrlemocracy. The challenges

presented by contemporary society in terms of ceripy, diversity and interdependency
mean that these traditional forms are stretchearkyheir limits and that new forms
begin to emerge. In the context of such challengefging the new forms (including

Commission methods) by the standards of the aldaispropriate and risks hindering the

development of modes of governance adequate toatigee and magnitude of problems

confronting contemporary society (Lebessis andrBatel997, 7).

In the work of the FSU there were a number of agdioms. Firstly, there was a tacit
acceptance of the existence of a crisis of goveliabvisible in the difficulties that public
authorities had in attaining results to satisfy #wpectations of society. It concerned the
diminishing credibility and legitimacy of nationgbvernments and politics manifested in the
reduction of party and trade unions membership @mdncreased involvement in alternative
representative forms such as lobby and interesipgtoA second premise was that of social

complexity, diversity and interdependencies whichated resistance to attempts to impose

homogenized rules. The FSU embraced a descriptioth® social reality as complex,
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functionally differentiated, and made up of autowmosy self-governing entitiés. A third
assumption was the conviction that both the modethe “interventionist welfare state” and of
the market-based strategies of deregulation wefeiel®@. Other premises concerned the
acceptance of the superiority of networks and gastrips over hierarchies, of the flexibility of
command over coercion, of delegation and decer#tédin over centralization, of the benefits of
the involvement of all sectors (public, private armduntary) in the decision-making process and
an emphasis on processes of feedback, correctieaming. The role of the Commission, as
articulated in the documents of the FSU, shouldehlbagen that of an animator of collective
action, a manager of networks made up of privatdlip and voluntary actors (Lebessis and
Paterson 1997, 25-26).

What is striking when reading the FSU documenthis similarities of concepts and
approaches to be found in the academic literatutteesbeginning of the 1990%. The concept of
governance, as opposed to government, helped graki cognitive and normative maps that
identified problems and solutions. The WPEG anddmmerging EU rationality of government
built on these mental maps.

The proposals embraced by the FSU openly reliea legal theory whose premises came

from a set of sociological, economic and politicgience theories. The influence of these

13 This view is also supported by Barry and Waltéisheir 2003 article “From EURATOM to ‘complex $gms’:
technology and European government”, Barry and &¥altraw attention to the influence the work of B8 had
on the elaboration of the WPEG and to the fact thase documents can be used in a genealogicalsanalf
European government (Barry and Walters 2003, 3059y emphasized that the FSU advocated the preisentd
the European Union as a social condition best destras “complexity” (Barry and Walters 2003, 30%he
authors explained the emergence of the complexigge through the adoption by the EU of a “techmcetaphor”
based on networks and complex systems interactindsnspired by the EU’s engagement with technologlicy
since the EURATOM period, including through thertgtnent of engineers and scientists to work fae #U
institutions, the Commission in particular.

1 Though it is not a topic researched here, theigmite of an active academic environment in Brusselst be
mentioned. During that period, several confererarebs workshops on the topic of new modes of govarmarere
organized in Brussels, with the participation oh@nission’s representatives.

65



theoretical arguments was openly admitted by Jerdigaon, the head of both the FSU and,
later on, the Governance Team:

These people [professors of philosophy of Law at @atholic University of Louvain]

interested us [the FSU, therefore, the Commissipn]} They told us: ‘It is not the

increasing importance and institutional positiorired Parliament [...], nor the election of
the European Commission by universal suffrage whihteally solve the problem of the

Commission’s legitimacy deficit’. [...] They made usderstand that there were also

ways to foster participatory legitimacy and notyomhe classical representative one.

While everyone was concentrated on traditionaldssuthe decision-making process,

decision-making based on a qualified majority,tadlt took placenside the microcosm

of the European institutions in Brussels, these dlosophers have shown us [that it
was necessary] to be interested much more in whapdns before a proposal is

formulated, who takes part, who is listened to, whgs a word in the development of a

Community initiative.” (Saurugger 2006, 13)

Saurugger’s interview with Vignon shows the inflaenof ideas from the academic
environment on the reflection concerning governmerthe EU, as developed in the FSU and
not only. The proceduralisation of the law modelaleped by professors of law at the Catholic
University — Louvain set the theoretical backgrowfidhe FSU work on governance which in
turn constituted the basis for the future WPEG.sThbdel positioned the understanding of the
production, justification, and applications of narnwithin the broader framework of
understanding the production of knowledge in a etgci— a specific rationality which
underpinned both legal and political systems. Tt¢teokrs that formulated this model claimed
that both the formal rationality that underpinnéx tclassic liberal state and the substantive
rationality on which the welfare state was basedews longer in harmony with how the
production of knowledge was currently understoodca@kding to these scholars, the institutions
and policies of the welfare state were based orett@neous assumption that public authorities

had the cognitive and material resources to urnaiedseind solve the problems with which

society was confronted. Given that this assumpti@s wrong, these scholars argued, the
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institutions of the state should be freed from t¢bastraints of substantive rationality. Instead,
the state should focus on putting in place the gutaces (hence, the name of the model as
“proceduralisation” of law) that would encourage trarticipation of all those affected as well as
promote the evaluation and correction of publi¢agcand collective learning. These procedures
should be put in place in all phases of justifizatiproduction and application of norms — “from
the definition of public problems and of objectivéisrough the development of principles and
mechanisms of action, up to their evaluation ané ossibility of redefinition and
reformulation”. The proceduralisation of the lawit-was claimed - not only increased the
effectiveness of public policies by increasing thresponsiveness and flexibility, but also their
legitimacy (since the participation of all staketeris was encouraged in all phases).

In the context of complexity, of the pluralisatioof explanatory models, of

interdependency and of uncertainty, the centralaeda priori formulation of public

problems (let alone solutions) as supposed by antige rationality is rendered difficult.

Coupled with the consequent difficulty of organgzinollective action on the basis of

standardized norms, this situation suggests thatiore of opportunities for the

formulation of problems which brings together dfkated actors in settings where there
is the possibility for collective or mutual leargin in other wordsthe contextualisation

of the production and application of norm&ebessis and Paterson 1997, 14 italics in

original)

The proceduralisation of the law model called faagtices such as broader consultations;
judicial review of administrative action, an incsed use of evaluation and audit mechanisms,
institutional flexibility, reliance on networks itgad of on hierarchies, and contextualised
implementation (Lebessis and Paterson 1997, 14thdrproceduralisation of Community law,
the role of the Commission should concentrate cenom up the decision-making process, by
increasing and diversifying the forms of consuttatiand engaging civil society in the

formulation and the implementation of policy (deh8iter 2001, 199; Lebessis and Paterson

2001, 270). Lebessis and Paterson suggested puttipigce consultative mechanisms such as
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citizens’ conferences, deliberative opinion podlgizens’ juries, public hearings, focus groups,
and forums (Lebessis and Paterson 2001, 276). péeirng up of the decision-making process
should be accompanied by a general policy of tramesy (to allow for informed participation)
as well as the formalisation of the rights to imf@tion, consultation and expression and the
granting of extensive rights of action in the Conmityicourts, including class actions (Lebessis
and Paterson 2001, 283; de Schutter 2001, 206).

The proceduralisation of the law model challengéé traditional parliamentary
democracy and centralized, hierarchical form ofegoment because it questioned the adequacy
of parliaments “for the generation and observatbrknowledge in complex decision-making
processes” and the capacity of central governmeradies to “adequately define problems,
formulate solutions and implement them” (Ladeur 060; Lebessis and Paterson 1997, 15).
Ladeur argued that “[tlhe complex society confrant®ith uncertainty must turn into an
‘experimental society’, restructuring its institutis in the sense of a reshaping of incentives for
learning and adaptatiorfLadeur 2001, 68). Applying the proceduralisatidrihe law model to
the European level implied rejecting the idea tiat democratic deficit in the EU could be
addressed by transposing existing institutionepfasentative democracy at the European level.
Dehousse, one among the several prominent acadantits$ studies that contributed to the FSU
documents, for example, argued that “the traditioparliamentary-based, approach to the
reform of European institutions is defective, notinely as well as analytically(Dehousse
2001, 169). The democratic deficit should be addr@sthrough an “alternative, procedural
approach, in which concepts of openness, transparand participation play a central role”

(Dehousse 2001, 169).
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Several major premises accompanied this legal yhaod hence, the work of the FSU:
that of social complexity, of the deficiencies aédarchies and the superiority of networks, of a
crisis of governability and of new way of undersieng the effectiveness, efficiency and
legitimacy of governmental actions. In the worktloé FSU, these premises have been taken for
granted and presented as self-evident, but, as iWseg below, these premises emerged from
developments in the social sciences and were thétref a reflection within a certain regime of

truth that they helped consolidate.

B. The history of the concept of governance

While the work of the FSU and the WPEG were supglgsennovative, they drew
inspiration from long standing trends in the sodalences. The use of “governance” is not
recent fashion as many authors conclude, identfyire emergence of “governance” with the
academic response to the transformation/weakenirtgeostate or the rise of neo-liberalism,
both phenomena which became visible in the 198@84. Definitions of “governance” emerged
as early as the 1940s, and the concept had bedrsystematically throughout the 1960s, 1970s
and 1980s in areas such as business organizattemomics and neo-corporatism. Social
sciences did not have a subsequent role in thegemee of “governance”, as Pierre and others
suggest (Pierre 2000). On the contrary, sociahseig were the first to refurbish the concept and
played a central role in its articulation and sujost diffusion.

The rise of the concept of governance coincideth Wie emergence of a representation
of society as highly complex and functionally di#atiated. The history of the concept of
governance shows how it was first systematicallicaliated in several social sciences (political
science, sociology, economics, etc) to describegong processes within private associations —

trade unions, corporations, universities, etc.
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1. Governance and the formation of the notion of “p rivate
government”

The rise of the concept of governance coincidedially, with the formation of the
notion of “private government”. It was the time when the US, political science was claiming
its autonomy as an academic discipline and aimextanding its area of expertise. The interest
in the governing processes within private assamiatibegan in the 1940s and continued
throughout the 1950s and the 1960s in the USalhjtitwo areas of “private government” drew
particular attention due to their size and impadhe US society: corporations and labor unions.
Later on, a third one was added: the universitye Téflection on private governments brought
forth the idea of autonomous, self-governing umitthin society that share the governing of
individuals with the public government.

Robbins and Heckschaoticed that attributes such as power and authdiiigrty and
freedom, duty and obedience traditionally ascriteethe relationship between the individual and
the state were to be equally found in the relatiggsbetween the individual and various private
associations or autonomous groups such labor umindsorporations (Robbins and Heckscher
1941, 3). These private associations performedtimms that overlapped with those of the state
and made them appear as “states within states”alithers argued that, therefore, it was false to
assume thatdovernanceas a matter for the State alone” or that the #@gtiof management or
business administration was intrinsically differelnom public government (Robbins and
Heckscher 1941, 19, 19-20 italics in original). Ttentity between the two lay in having to deal
with the same problems of representation, of peiacynation, of controlling administrative
routine, of compromising factional interests (Ratsband Heckscher 1941, 20). The difference,
however, was that while public governing was caistd by such measures as a bill of rights,

or the principle of the separation of powers, witeatame to private governments there was no
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legal doctrine that protected individual rights it private associations. On the contrary, the
authors argued, the principles of limited governimand freedom of association seemed to
prevent public intervention from protecting theswlividual rights in the area of private
associations.

The idea that private associations and the puhltbaities had the same function of
governing was elaborated in the work of Charlesrier who coined the term of “private
governments”. Merriam argued that “there is goveceaeverywhere” as wherever there are
laws (rules or regulations) there is governandee[thread of governance runs through all the
web of social life in varying forms, in varying @si The problem of systems of rules, the
problems of consent, and the problem of leadersingpcommon to all units of association,
whether labeled public or private” ((Merriam 1944, 2). He claimed that universities,
corporations and other types of associations wekatg governments because they all “have
their own rules and regulations. All have their opersonnel. All have their own plans and
programmes, formal and informal. All have their owades, common understandings, and
expectancies as to courses of action” (Merriam 1934Moreover, “all of these groups have
their own sanctions or penalties. The state caawttar man into prison. But an employer can take
away his job” (Merriam 1944, 9%. The elaboration of the concept of governance f&srieg to
a system of rules that organized the functioningrdfties in both the public and private spheres
was an effort by political scientists to extend doenain of their expertise to other areas of social
life, not exclusively political or governmental.

Richard Eellsprovided a similar view of governance when he dised it within the

context of the corporation: “[g]lovernance, as ainlisive kind of social control, prevails in

15 (Merriam 1944, 4) described the department stoeeys, for example as a “world with coordination lwe
defined, with highly developed administration, wipersonnel problems, fiscal problems, budgetanbleros,
problems of administration, of adjudication, withes of justice and injustice, right and wrong”.
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private as well as public polities. It permeate® thocial structure. Rule making, rule
enforcement, administration, arbitration, and adjation — these familiar processes of public
governance all appear in such private politiesadsrl unions and business corporatiofis3lls
1960, 320). He argued that the issue of corporatergance not only challenged the assumption
that “government is the exclusive business of ttae¥ but more importantly brought into
attention “the larger issue of distributing thetaartty and responsibility for governing the affairs
men throughout a society characterized by numepowste and voluntary association®&ells
1960, 308). Eells put forward the idea that “goveent, in a free society, is emphatically not the
exclusive business of public polities; the burdexs o be shared with all legitimate private
systems’(Eells 1960, 322, 325).

However, Eells also drew attention to the riskpaliticizing the corporation, to the fact
that “a direct transfer of constitutional concefstsn public government to the corporate polity
could result in transforming the corporation intoless effective and a more bureaucratic
organization than it is now” and “if the corporatitails as an efficient producer, it will not serve
the needs of customers” (Eells 1960, 55, 227). atisnal principles such as the separation of
powers, checks and balances, and judicial reviewelk as other practices such as periodic
elections and the party system, were not considapgdopriate for the corporation since they
would divert it from its goal which was essentialigonomic in nature: profit-making.

Prophetically, Eells argued that

The development of a theory of business polity wiohstitute a new and important

chapter in the history of political science itself) We may be living at a time when we

are on the brink of important new developmentsalitipal theory. For, just as the great
councils of the past introduced patterns of theorg practice that profoundly influenced
the development of Western parliamentary instingjoso the modern corporation may

bring forth theory and practice that will shape sancial patterns of the future” (Eells
1960, 5)
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These evolutions, in the 1940s and 1960s, in thesb&w the slow rise of the concept of
governance as an acknowledgement of governing gsesdan and through private entities. The
social sciences are mostly responsible for ackmaguty and conceptualizing these governing
processes, for framing them in a particular wayi&asciences are also responsible for further
developments on this topic, such as the insistbgdeells, for example, that public objectives of
governing (justice, for example) are and should ai@emdistinct from the private goals of
governing (profit-making, in the case of the cogimm). There has been both an
acknowledgment of commonalities between governingnd through public and private entities
and an embrace of the multiplicity of objectivebeTconsequences of these evolutions is that the
concept of governance slowly emerges as a conbaptréfers to a generic act of governing,
present both in public and private spheres, to whimultiplicity of goals can be assigned.

Governance was also used, in that period, to redegoverning processes within
universities. Inspired by the work of Merriam, Gamsdefined governance within universities as
“the process or art which scholars, students, erachradministrators, and trustees associated
together in a college or university establish aadycout the rules and regulations that minimize
conflict, facilitate their collaboration, and prese individual freedom’{Corson 1960, 12-13).
The problem of university governance attracted watéention in the late 1960s when students
demanded increasing involvement in the governahteewr universities and campus unrest took
place in several prestigious universities acroedi8 (New York Times, April 15, 1969).

However, just as in the case of corporations, sschelars argued that the specific goals
of universities prevented the imposition of consiitnal provisions specific to the public
government, such as democratic rules. Just as Estisized the efforts to politicize the

corporation, arguing that it would it divert it froits main goal of profit-making and economic
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efficiency, Talcott Parsons argued: “[w]hat, theme we to make of institutions of higher
education as socio-political systems? To treat therfpure democratic associations” including
students as ‘fully equal’ members, would negate #pecial functions of faculties and
administrations and undermine the basis for theiceptance of responsibility for those
functions”(Parsons 1969, 512).

Other scholars, however, argued that it was nepe$sasubmit these private forms of
governing to the constraints applied in the casputdlic government. Selznick used the idea of
“common law principles of governance” as a wayustify the public control of the increasingly
powerful private governments such as labor unigns@rporations (Selznick 1963). He argued
that the law of governance should be applied toy“amstitution that was functionally a
government, in which governance was present” ($e#zh963). He defined “governance” as a
function to be found not only in that “peculiar sétinstitutions that we call the state”, but also
in other institutions where the “governmental pss;eas a specific type of relations between
individuals and certain kinds of authority, is fali{Selznick 1963). Governance was a “generic
social process”, in Selznick’s words, but not a enexercise of power. Governance was
identifiable by specific patterns of authority andture of membership. Selznick believed that
governance should be restrained by a proper régaadl legal interests affected (Selznick 1969,
253; Black 1972). Therefore, principles that retpilpublic governing should be applied to
private forms of government as well (due procedawf protection of the individual, etc).

Throughout this period, governance became an éstall term to refer to the internal
organization and decision-making process withinvgig associations, from corporations,
universities to charitable foundations and otheesyof private associations in the US. The topic

of private governments brought forth the idea dbaamous, self-governing units within society
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that share the governing of individuals with pulaighorities. It also marked a tension between
public goals (equality, freedom, protection of widual rights, etc) and private goals (profit-
making — in the case of the corporation, academgeléence — in the case of the university).
These developments shaped a new image of socidtyased questions about how the
government of this type of society was possibleaci&@y was now represented as a complex,
functionally differentiated structure. The answefshow to govern complexity came from a
budding theory at that time — systems theory andcaompanying discipline — cybernetics.

2. From private governments to the highly different iated
society. The governing of complexity

a) Theprinciplesand vocabulary of cybernetics

It is essential to understand the systems theodycghernetic approaches because they
merged their conceptual frameworks to answer thestipn of how to govern complexity. It is
important to mention that both systems theory ayliemetics aimed at a “unity of science”,
therefore, at producing a set of concepts and iptes that would find application in all
sciences. Systems theory was helpful when it cangefine the control of complexity because it
was concerned with how the whole, with multipletpafunctions, with “the arrangement of and
relations among the parts that connect them imichale” (Heylighen and Joslyn 1999, 898).
According toHeylighen and Joslyn, systems theory emerged astfdnsdisciplinary study of
the abstract organization of phenomena, independertheir substance, type, or spatial or
temporal scale of existencéeylighen and Joslyn 1999, 898). The goal of systéheory was
to inquiry into “both the principles common to atiomplex entities and the (usually

mathematical) models that can be used to desdnia’t (Heylighen and Joslyn 1999, 898).
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Systems theory is a holistic approach in that thecern with the whole becomes more relevant
than the consideration of the parts. Thus, thentitte moved from the analysis of the parts to the
effort to understand the properties and functiohshe whole system: the dynamic relations

among the parts and the interactions with its emwirent. Systems theory became a
“metatheoretical background” on which many soc@ésces built (see Jessop 1995 as well). It
led to a change in the understanding of society wWes no longer defined as a collection of
individuals, but as a system or a collection of-systems (Luhmann 1992). Luhmann argued
that “the assumption that society consists of hubings or of relations between human beings
(...) [is a] humanist prejudice (...) Society is themqgmehensive system of all communications,
which reproduce themselves autopoietically throtlgh recursive network of communications

which produce new (and always other) communicatifinshmann 1992, 73).

Within systems theory, cybernetics emerged as aptiise concerned with control in
complex systems. It developed as a science inatee1940s, in an interdisciplinary effort to
understand how control in remarkably complex systsoch as the brain or the economy was
possible. Cybernetics aimed to develop a concempphratus to be applied to all scientific
fields (biology, sociology, physics, etc) which Heeith these complex systems.

In cybernetics, a system was generally definedaay tohesive collection of items that
are dynamically related” (Beer 1959, 7). Howevehatwvwas important for cybernetics was to
realize that connections/relationships betweendtéma system were not “a loose conflux of
events, but a tightly knit network of informatioBeer 1959, 23). Therefore, it was argued,
systems ought to be considered “in their formaldtires as information networks operating as

sets of decisions functions” (Beer 1959, 24).

76



Cyberneticians also specified the notion of conitis#lf. Examining examples from the
natural world, scholars reached the conclusion tiratunderstanding of control as coercion is
misleading. They argued that “the purpose of aesyss what it does” and that control is “the
strategy [of the system] for achieving that purgoggtafford 2002, 217; Beer 1959, 7).
Therefore, control is more accurately understoodedisregulation, usually performed through a
mechanism of feedback. Examples of such mechan@mmsthe thermostat or the steering
mechanism of a ship. The name of the discipligelfit‘cybernetics”— given in 1947 by Norbert
Wiener who is considered the father of the disogh- came from Greek word “kybernetes”
meaning “steersman”. It is interesting to noticattthe word “governance” comes from the same
Greek word “kybernetes” (Stokke 1997, 28). Cybaomes argued that an effective control
mechanism is a self-regulatory mechanism, parthefdystem to be controlled, acting on the
system through a feedback (Beer 1959, 23).

Another preoccupation in cybernetics was how tagmesffective regulators of complex
systems. They claimed that a first criterion otiacessful regulator is the reliance on a feedback,
self-regulatory mechanism. A successful regulatoulal take advantage of “the ability of a
system to teach itself optimum behavior (...): westrknow how to design the system in the first
place as a machine-for-teaching-itself. There rbestxactly the right flow of information in the
right places; rich interconnectivity; facilities rfahe growth of feedbacks and many-one
transformation circuits; and so on” (Beer 1959,. %9 seen above, this feedback and learning
feature was also a key element in the governingemprbposed by the FSU and found in the
WPEG. This style of control finds echoes in somsiba&haracteristics of the “new mode of
governance” such as transparency (flow of inforomgti partnership and consultations (feedback

and learning). It is a central element in the pdacalisation of the law model in the sense that it
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gives up the ambition of substantive outcomes.a@pyj them with the goal of putting in place
the procedures to ensure self-regulation. Moreildeda these evolutions are presented below.

Another crucial criterion for successful regulatisrio respect the law of requisite variety
(Ashby 1956)° Variety refers to the number of distinct elememtsttie system — a complex
system has a high number of distinct elementsefosr a high degree of variety (Beer 1959,
43). The law of requisite variety suggests thagutator that is simple (has little variety) cannot
successfully regulate a system that is complex &las of variety). The effective regulation of a
complex system is possible only if the regulateelitis complex. Again, this is an element that
is to be later found in the “new governance modslit rejects the effectiveness of a centralized,
hierarchical form of authority and control in favaf more complex arrangements of
government.

It is important to stress that cybernetics was eamed with the possibility and
effectiveness of control of complex systems, wité obptimization of control, but they were not
concerned with goals and objectives of these caxgystems, or with their nature. Thus, when
the vocabulary developed in cybernetics was ap@atgat, as we shall see below, by other social
sciences and in the field of government itself, imigerited a representation of society and an
understanding of control indifferent to any objeetiof government, except the one concerned
with the possibility and effectiveness of contrdhis constitutes a subtle reversal of more
traditional ways of thinking about government whathrt, for example, with such questions as:
given that we choose to see individuals are equélfieee, how can we design a government that
would, at the same time, respect their freedomerslire their equality? How can we create a

government that preserves justice? Cyberneticth@iontrary, suggests that “the purpose of the

16 See below how Schmitter and Streeck present thecigive model of social order as a way of indreashe
requisite variety of the state’s policy options dhds increasing its capacity to respond.
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system is what it does” and the way to contraisitactually by allowing its autonomy and self-
regulation. Taking these elements into considemattoquestion emerges as to what extent the
new style of governing, conceptualized in the vataty of governance and adopted in the EU,
also inherits an indifference to more traditionelg of government and its questions.

The concepts proposed by cybernetics (networksdbfeek, steering, etc) and the
principles of regulation that it advanced (the cggn of control as coercion, the reliance on self-
regulation, the law of requisite variety, the imjamice of communication and information in the
control of a system, the speed of response asditmnfor system survival) were taken over by
other social sciences and came to constitute ghresentation of society and its functioning on
which the current rationality of government is pafiuilt. As shown below, the formation and
spread of the concept of governance is centralisogrocess that led to a transformation in our
rationality of government.

The spillover of cybernetic principles was facti@d by the increasing use of systems
theory in sociology and political science. In sdogy, systems theory shaped an understanding
of society as highly differentiated. The two maspbrtant representatives of this argument are
Talcott Parsons and his student, Niklas LuhmanmsdPa described society as made up of
systems and subsystems, functionally and strutyudiiferentiated. Luhmann, on the other
hand, focused on the description of society in gewh autopoietic (self-reproducing), closed
systems. This sociological understanding of so@ality together with the science of control
developed by cybernetics contributed to the baakmioon which governance approaches
emerged. To illustrate this point, in the followjragspecial attention is given to the development

of Dutch governance theory and its influence omagbractices of government.
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b) The Dutch school of socio-cyber netic gover nance'’

The Dutch school of socio-cybernetic governanceslisvant because it provided one of
the most articulated accounts of new modes of gmarere in Europe and its contribution was
specifically recognized as such by other scholgresm the point of view of this research, the
School is significant because the work of its repreatives shows the connection between
cybernetics and the development of approaches wnnmedes of governance. Thus, one of the
School’'s most famous contributors, Jan Kooiman,nbpecknowledged the source of his
governance approach: “upon reading his [Ashby'sjepbation that only variety can destroy
variety this helped the notion that dawned on nag ithtakes a variety of governing instruments
to tackle the diversity of governing situatior{&ooiman 1999, 74). He noticed “[tlhe eminent
importance of what Ashby has formulated as a ppiecdn the governance level has hardly been
recognized: how the creation of variety in instramseis a prerequisite for adequate governing”
(Kooiman 1993a, 47). He also acknowledged the émfte of Luhmann in the description of
society on which his governance theory built:

Here two authors need to be mentioned who haveéhmiissue [the question of how to

cope with complexity] central on the agenda of sheial sciences, Simon (1962and

Luhmann (1982, 1985). So, to cut a long story sHothoose dynamics, diversity and

complexity as the three main concepts to charaetesocietal conditions, situations and

developments, which can be considered as basicrigagechallenges or, to put it in
analytical terms, the main ‘interdependent’ vamsbin governing analysis” (Kooiman

1999, 74).

Kooiman’s choice of describing social reality asngbex, dynamic and diverse together

with Ashby’s law of requisite variety led him to\axtate new forms of interaction between

public authorities and society. He asked “how camaghic, complex and diverse social-political

" The expression “Dutch school of governance” wappsed by Rhodes (2000).
18 Herbert A. Simon, The Architecture of Complexi®roceedings of the American Philosophical Sogi¢g}. 106,
No. 6. (Dec. 12, 1962), pp. 467-482, an articlesiich Simon discussed cybernetic principles.
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systems be governed in a democratic and effectawg?W he first answer is that governing and
governance itself should be dynamic, complex ande#a (Kooiman 1993a, 36). On these

foundations, Kooiman based his model of governing e rejection of hierarchy in favor of

interactions between various types of actors (Kemirh993b, 3).

He defined the objectives of governing as the abtlityyope with uncertainty, instability
and diversity (Kooiman 1993a, 48). He described egoance as “[a]ll those interactive
arrangements in which public as well as privatergcparticipate aimed at solving societal
problems, or creating societal opportunities, atteinaing to the institutions within which these
governing activities take place” (Kooiman 1999,.70he solutions Kooiman proposed reflect a
concern with efficiency and effectiveness, but mtnarily with the goals of ensuring freedom,
equality, and justice. The objects of governing #re social-subsystems and the goal of
governing is the capacity to control, to steer. Seh@eas spilled over into the governmental
field, as seen below.

Kickert, another member of the Dutch school of goaece, helped introduce the
cybernetic approach as a policy-making practicecK&it 1995). He presented his ideas and
actual experience in his 1995 article on the emmergeof the “steering at a distance” practice
within the Dutch Ministry of Education. Like Kooimahe was strongly influenced by systems
theory and cybernetics. Both scholars embraceddheiction that public authorities had to deal
with an increasingly diverse, uncertain, and comglievironment and that they were ill prepared
to do this. In order to cope better, governmengxacised by public authorities, had to change
both its objectives and means of intervention. Kitkargued, for example, that: “[p]ublic
governance is in reality control in complex netwsrk..) a search for new concepts of

governance or steering, should evidently begin waticonsideration of the basic idea about
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steering as it exists in cybernetics and systemaryh that is, the concept of ‘control” (Kickert
1993, 193, 195).

Kickert acknowledged his six-year involvement ie thutch Ministry of Education and
his involvement in the development of the new ‘SBtep at a distance” concept to which he
referred as a new form of governance, a paradignedi@nge in governing practices (Kickert
1995, 135, 152). He advocated that the interventibgovernment must switch from ex-ante
formal regulation to feedback control output — asessment of output quality based on a system
of monitoring and control. The public authoritiese @nly some of the players in complex
networks and must rely on the autonomy and selilegign of other actors. The idea of control
as coercion is abandoned as ineffective and reglagesteering by ‘incentives’ or ‘behavioral
stimuli’ (Kickert 1995, 149). He argued that comtas coercion is ineffective because the
networks are self-regulatory and resist steeririfijre network determines to a large extent its
own course of events (...) and does not allow mueérstg’ (Kickert 1995, 149-150). The new
goal of public authorities is to present their msgls as an agenda for dialogue, seeking to
engage as many actors as possible. Openness dadudiaare essential elements in the new
paradigm engendered by cybernetic principles ttaé shat a system is viable if it has speed of
response and this speed of response depends efiithency of its communications.

Kickert repeatedly insisted that the motivatioeind the “steering at a distance” model
were completely justified in terms of increasing tbffectiveness of governing, and not in
ideological terms (Kickert 1995, 154, 136, 147). &tgued that the new governance paradigm is
more effective because autonomy and self-regulaticrease flexibility, speed of response,

adaptability and innovation (Kickert 1995, 137)déed, the new paradigm was elaborated with
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the goal of efficiency in mind, but seemingly irfdient to broader societal objectives such as

freedom, equality or justice, as cybernetics was aldifferent to these goals.

c) Systemstheory and modificationsin legal theory

The understanding of society as made up of funatiprdifferentiated, autonomous
systems led also to modifications in legal thedrgubner employed the notion of “reflexive
law” to refer to a legal order that recognized @&amdorced the autonomy and self-regulatory
capacity of social sub-systems (Teubner 1983).eRefe law is “self-restrained” law, which
“instead of taking over regulatory responsibility the outcome of social processes (...) restricts
itself to the installation, correction, and redéfon of democratic self-regulatory mechanisms”
(Teubner 1983, 239). The interest in these legabrih perspectives is justified by the fact that
they strongly influenced the proceduralisation loé faw model proposed in the FSU works.
These legal theory perspectives argue, just likepttoceduralisation of the law model, in favor
of abandoning the ambition to achieve substantiealsy through law, therefore through
government. The goal of law should be “the legaltca of self-regulation”, therefore, putting in
place the procedures of self-regulation, whichxacy what the proceduralisation of the law
model proposes. The professors from the Catholivédsity of Louvain, which influenced the
work of the FSU, often invoked the writings of Teeb in their publications.

What is important to underline is that these madiibns of legal theory were based on a
certain image of society appropriated from systéheory scholars. Teubner was very clear
about this borrowing (Teubner 1984). He argued thatlegal perspective that supported the
welfare, interventionist state was based on “rafivenitive models of social reality” (Teubner
1984, 298). Reflexive law model, on the contrargswsophisticated enough to consider “the

autopoietic structure of the social subsystems thasttitute the law’s environment” (Teubner
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1984, 297, 298). Reflexive law model assumes achb@agiernetic principle that states that the
most effective regulation of a complex system is mpcoercion from outside, but by allowing
self-regulation: “taking self-reference seriouslgans that we have to give up conceptions of
direct regulatory action. Instead, we have to spafalin external stimulation of internal self-
regulating processes which, in principle, cannotcbatrolled from the outsidéTeubner 1984,
298, italics in original)

Reflexive law aims to respect, but also to encoeiisadf-regulation in order to “cope with
highly functionally differentiated, autonomous sdcsubsystems” (Teubner 1984, 299). Its
means are not coercive and not directed towardegisblished ends. As such, it goes beyond
both “liberal and welfarist type of regulation” vehi are prone to fail when confronted with the
complexity and the differentiation of modern soegt Reflexive law refers to legal control that
is indirect and abstract (Teubner 1983, 274).

Teubner links his theory with that of responsiver kdeveloped by Nonet and Selznick
(Teubner 1983, 251 According to Teubner, the points of resemblaneérithe fact that both
theories claim that laws should not focus on olmgnextracting substantive outcomes, but
should try to put in place procedures that wouldvalfor effective and more legitimate self-
regulation (Teubner 1983, 251).

The work of Selznick, Nonet and Teubner was a tisstrce of inspiration for the

academics that focused on procedural rationality developed the proceduralisation of the law

19 Selznick and Nonet (1978: 18) had an influentiéé iin the evolution of legal theory by analyziegal orders as
forms of governance. They distinguished among thistrical types of legal orders (repressive, aatoous and
responsive) and argued that “repressive, autononangsresponsive law are not only distinct type&aof but, in

some sense, stages of evolution in the relatidawfto the political and social order”. SelznickdaNonet (1978:
110) developed the model of purposive regulatiat thresumes a far wider and inclusive conceptibthe legal

process. In that perspective, law is a problemisg|vfacilitative enterprise that can bring to beawariety of

powers and mobilize an array of intellectual andaoizational resources”. These approaches to éad to the
justification of an abandonment of substantive ontes (associated with the interventionist welfaate$ in favour
of encouraging self-regulation.
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model that underpinned the work of the FSU, as sbene. The focus in the model proposed by
the FSU, as in those developed by Selznick, Nondt Beubner, is on enabling procedures,
rather than on achieving substantive outcomes.riaséo this view was an emphasis on society
organized in networks rather than hierarchicallgvB@opments in economic thought met and
complemented these evolutions in social and |dgadries.
3. Governance as institutional matrix to economize on
transaction costs

This section links the use of the concept of goamce with significant shifts in
economic thought produced by the development ofstetion cost/neo-institutional economics.
According to transaction cost economics, the magtificant factor that influences economic
performance is the institutional matrix or goverceustructures that underpin economic activity
— be it at the level of the firm, of an industrsactor, or the macro-level of a national economy.
The novelty of this approach is that it advances ithea that this institutional matrix or
governance structure does not have to be necesgaimarket. Unlike neo-classic economists,
economists embracing transaction costs theory attatethe market is only one among several
governance structures that could lead to econofffitiemcy. Hierarchies, clans, associations,
networks are alternative governance structurebeartarket and they all may present significant
economizing advantages compared to the market, ndepe on the circumstances of a
transaction.

To grasp the core of the paradigm shift in econotinaught is to start, like most neo-
institutional economists, with Coase’s 1937 artielgitled “The Nature of the Firm” (Powell
1990, 296; Williamson 1998, 75; Williamson 1996Narth 1990, 12; Majone 2001; Eggertsson

1990). Coase asked why firms as “alternative mettadctoordinating production” exist when it
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was assumed that production should be regulategprlme mechanism in the market: “if
production is regulated by price movements, prddactould be carried on without any
organization at all, well might we ask, why is #eny organization?{Coase 1937, 388).
Coase argued that forms of organization exist edinding out the relevant prices in the
market was costly. The prices associated with uiegmarket were later labeled “transaction
costs” and constituted the starting point for angigant shift in economic thought. By pointing
out to these “transaction costs”, Coase’s ideadg@utard the hypothesis that there were other
organizational forms, besides the market, thatdconmlprove economic performance (Powell
1990). The firm — which is, as an organizationahfpa hierarchy or bureaucracy — is such an
alternative because it internalizes some of théscassociated with using the market (Powell
1990, Williamson 1996, Majone 2001).

Neo-institutional economics builds on these twaglghat transaction costs are positive
and that there are alternative organizational foommstitutions that can, in certain conditions,
economize on transaction costs and, therefore, amgpreconomic performance. The main
preoccupation of neo-institutional economists igind out which type of governance structure
best serves economic performance and under whictitaans. At the macro-level of national
economies, neo-institutional economists are intedegn what conditions political institutions
should meet in order to improved or maximize ecoicgperformance. They examine, through
historical evidence, which type of political instions had proven more capable to secure
economic growth. Based on this historical analytbisy developed a set of recommendations for
both the economic development in Third World cowstrand the developed economies of the

West. Most of these recommendations are thoseutidgrpin the good governance approach of
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the World Bank, the OECD and the IMF, as it will tetailed later on, in the section dedicated
to understanding the formation of the concept @iotdjgovernance”.

Before doing that, it is important to show how tduacept of governance came to be used
to describe institutional matrixes to economizet@msaction costs. One of the most important
contributions to this argument came from the ecdaap@liver Williamson. Williamson had a
background in organizational studies, being familiath the works of Herbert Simon and
Chester Barnard and built on Coase’s idea that etsrkre not always the cheapest, most
efficient form of economic organization. As early 8975, Williamson developed the idea of
hierarchies — such as firms, corporations — asa@uoarally efficient organizational alternatives
to markets. Williamson was concerned with the &ffic organization of economic activity or
“the governance of contractual relations” and wderested in matching governance structures
with types of transactions with the goal of redgcinansactions costs and, thus, improving
economic performance. Williamson defined a goveteastructure as “the institutional matrix
within which transactions are negotiated and exatufwilliamson 1979, 239). He explained
that the focus on governance is “an exercise iesa#sg the efficacy of alternative modes
(means) of organization” (Williamson 1996, 11).idt very important to highlight that the
economic take on governance, just like in the cdsgybernetics, searched for effectiveness and
efficiency of particular arrangements and not tlohievement of substantive outcomes. In
Williamson’s words: “[tlhe main purpose and effeEeconomic organization is economizing on
transaction costs. Considerations of power (...)jastice (...) thus give way to or are subsumed
under the economizing calculus” (Williamson 199&)7 As later mentioned by Ouchi, “[t]his
transactions cost approach explicitly regards iefficy as the fundamental element in

determining the nature of organization®uchi (1980: 129). These aspects are relevant
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especially because, as shown later on, they an@wed in other social sciences and mark
mutations in the art of governing. For example, Maynoticed that the use of the concept
governance as alternative forms of social coortinatseems to be derived from transaction
costs economics, in particular from the analysishef market and the hierarchy as alternative
forms of economic organizations” (Mayntz 1999: 4; translation°

The evolution from the “private governments” of Mam and complex systems in
cybernetics to the governance structures of Wikiam marks the blurring of the distinction
between governing in public and private spheres Vbhcabulary employed by the social
sciences is increasingly built around the conceptsystems” and “organizations”. Moreover,
the search for alternative governance structureguided by a search for effectiveness and
efficiency, not other substantive goals such jestind equality.

Initially, Williamson defined two types of govermam structures — hierarchies and
markets, but other governance structures were amdét literature inspired by his work. The
contribution of Hollingsworth and Lindberg is of rgaular relevance. They extended the
concept of governance from the level of the firmthe level of sectors of economy and the
economy as a whole, and discussed such governaneetuses as clans, networks, and
associations. In 1985, Hollingsworth and Lindbegjirted “governance” as “the full range of
institutional possibilities for deriving collectivelecisions in an economy” or as “several
institutional mechanisms through which firms as ptax organizations have come to deal with

other organizations or actors in response to preblef resource scarcity (uncertainty with

20 Moreover, because transaction costs economidsveitarthe analysis of the firm, the concept of gmance was
most probably derived from the expression “corppmvernance” already in use at the time Williamstarted
employing it in his analysis. Williamson, North, Wgast all admit that transaction cost economiest stith a
theory of the firm. Williamson (1996: 356): “thatfi-as-production function give way to the firm-assgrnance
structure (in which the firm is understood maink/ @ organizational rather than a technologicaty@ntalign
transactions, which differ in their attributes, vgovernance structures, which differ in their saatd competence,
in a discriminating (mainly transaction cost-ecoimng) way”.
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respect to the availability of capital, raw matkrjfuman resources) and information complexity
(uncertainty with respect to competition, productsarkets, technology and government
regulation)” (Hollingsworth and Lindberg 1985, 221). They spiecifthat “[tjhe objectives of
economic governance are efficiently and adaptitelyo-ordinate the activities of firms and
their ‘relative environments™ (Hollingsworth andirldberg 1985, 221). Hollingsworth and
Lindberg identified four forms of governance: maskehierarchies (bureaucracies such as the
apparatus of the state or the modern corporattbe)s or community, and associations — the last
one inspired by the neo-corporatist theory devealoipe Schmitter and Streeck. Hollingsworth
and Lindberg argued that these governance formendigl on the specificity of each industrial
sector and that they were crucial to understandioanomic activity and, therefore, determining
public policy decisions.

In late 1980s — early 1990s a new form of econoonganization was observed and
advocated by economists — the networks. Networkee vdefined as “long-term, purposeful
arrangements among distinct but related for poofianizations that allow those firms in them to
gain or sustain competitive advantage vis-a-visr tb@mpetitors outside the network” (Jarillo
1988: 32). Networks were thought to be, in certanditions, more economically efficient — in
terms of lowering transaction costs — than markatd hierarchies. Jarillo explained that
networks were economically efficient because théywed both the flexibility associated with
the market and the possibility of specializatioscasated with hierarchies (Jarillo 1988, 39). The
most benefit of networks concerned the flow of infation. According to Powell, networks
were better adapted to make the information flogidig and reliably in multiple directions, and
therefore, “greatly enhance the ability to transamtl learn new knowledge and skills”, to cope

with uncertainty, to respond rapidly to a changemyironment (Powell 1990, 304, 319). This is
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similar language with the one deployed in cybensetvhich takes into consideration the internal
organization of a system and its relationship Wit environment. Moreover, Powell observed
that one of consequences of the spread of netwedss“to blur the boundaries of the firm”
through the involvement of new sets of actors sasHocal authorities, universities, research
institutes, trade associations and other firms WwhHiecame “crucial to economic success”
(Powell 1990, 313). The understanding of orgametithrough this terminology, helped blur
not only the boundaries of the public sector, s #hose of the private sectors, as the argument
functioned both ways.

The dichotomy between markets and hierarchies; ¢atlarged to include networks, was
adopted in public policy (Scharpf 1993, 126). Thegacupation in interorganizational studies in
late 1970s was “goodness of fit". The challenge teadefine a policy problem and determine
the structural and organizational requirementswmatld lead to effectively solving that problem
(Hanf and Scharpf 1978; Scharpf 1993). This apgroaas overtly inspired by Williamson’s
initial dichotomy between hierarchies and markstaléernative forms of organization that could
enhance economic efficiency. An intermediary forintlis transfer was the neocorporatist
approach, presented below.

4. Neocorporatism: the “associative model of social order” as
an alternative governance structure

Neo-corporatism combined preoccupations with boivape governments and alternative
governance structures when elaborating a new apiprmahow to make public policy. Schmitter
and Streeck started with the existing at the tirmecept of private governments to build their
own notion of “private interest government” whidiey defined as “collective self-government,

self-regulation, self-discipline, or self-controly interest groups in specific policy-areas”
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(Schmitter and Streeck 1985a, vii). They arguedt tie@se private interest governments
generated a distinctive type of social order onciwtihe state could rely in order to increase the
effectiveness of public policiegchmitter and Streeck 1985a, 16). The “associatieglel of
social order” thus emerged as an alternative taatshies/bureaucracies, markets, and
communities in terms of new opportunities for tleenfulation and implementation of public
policy. The corporative-associative order whichytlaelvocated represented “a separate logic of
collective action and social order”, characterizgdinterdependence and negotiations among
self-governing organizations (Schmitter and StreE3%5a, 11).

The authors distinguished their approach from bwb-liberal attempts to return to a
market-based social order and the communitariamoapp to return to the community-based
social order. Schmitter and Streeck argued thatewleo-liberals and communitarians put the
individual's motivation and behavior at the cendfetheir concern, neo-corporatism focused on
“the collective self-interest of social groups teate and maintain a generally acceptable social
order, and it is based on assumptions about thavilmhof organizations as transforming agents
of individual interests” (Schmitter and Streeck 2986, emphasis in original).

The concept of governance was used by SchmitterSareck to capture the internal
organizational dynamics of private governments ahé relationship between various
organizations within private interest governmefshmitter and Streeck’s ultimate goal was to
present the advantages that the associative smdat could bring in terms of increasing the
efficiency of public policy. Schmitter and Streedkimed that the associative social order could
compensate, in some sectors, for the failures afkebacommunities and state/bureaucracy
because it presented functional advantages (Sernaitid Streeck 1985a, 24, 25). The scholars

argued that the associative model should co-extktand not replace the other types of order. It
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should merely enlarge the policy alternatives efdtate, its requisite variety, thus increasing the
capacity of the state to respond to new probleifii:i$ important to emphasize that the state is
not absent in the associational mode of socialrom@®d nor is the market or the community.
Corporative-associative order emerges in thoroughiyed’ polities. Typically, institutions of
private interest governance are geared to selseigtdrs, industries and policy areas — with other
collectivities and issues being directly governgdle state, left to the forces of the market, or
taken care of by community action” (Schmitter atice&ck 1985b: 134).

The associative social order model was built onutigerstanding of social units as being
self-governing. It aimed to harness this self-goireg capacity of these autonomous, self-
interested social units to increase the efficacypoblic policy. As the authors themselves
remarked, the starting point for the elaborationthi model was not the individual and his/her
needs, but the acknowledgement of the existen@umnomous, self-governing organizations,
able to enhance the public policy capacity of states a consequence, the associative social
model is to be judged primarily by its capacityinorease the effectiveness/efficiency of public
policy and not by its adequacy to meet the needbevindividuals who make up organizations
and society.

Schmitter and Streeck elaborated the associativeehwod social order from their study of
business organization. The book they edited in 1988 included the work of Hollingworth
and Lindberg who specifically addressed the issti@l®rnative governance structures in
industrial sectors. This may support the claim thatconcept of governance, inspired by studies
of corporate governance and transaction-cost ecmsorslipped into public policy analysis
through neo-corporatism. The pattern that allowes transfer was the search, in both cases, to

diversify the range of available governance stmagiand match them with specific types of
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activities under the imperative of efficiency artéetiveness. This search was determined by the
fact that social science were at the time concemigd what they defined as the “crisis of
governability” of welfare states across the world.

5. The crisis of governability in the welfare state  : explaining

public policy failure as an organizational deficien cy

To complete the picture, the third area in whiah ¢bncept of governance emerged is the
academic literature on the reform of the welfamestDuring the 1970s and beyond, existing
theories in social sciences such as systems thaepyred the choices made by scholars to
conceptualize and respond to the crisis of theamel$tate. German steering theories constitute a
significant example. The concept of governance &g to these developments. In fact, the
German concept of “Steuerung”, prevalent in thaiook refers to both “steering” and “control”
similarly to the Greekyberneteghat inspired both the naming of cybernetics dssaipline (as
seen above) and the concept of governance itedfglso Mayntz 1993, 10-11).

Confronted with the crisis of the welfare statehadars had to come up with a grid of
intelligibility through which to understand the wstion and offer solutions. Thus, they made
several choices and appealed to existing theories.first choice concerned the terms in which
the crisis of the welfare state was defined — dsréaof performance — “failure of effectiveness
in the management of the economy, failure of edficly in the management of the social services
sector, failure of responsiveness to differentiatgablitative demands in the performance of
government functions” (Scharpf 1977: 343). Theisref the welfare state was framed in terms
of a crisis of governability and of system survivdls Mayntz put it when referring to
developments in German theory at that time, theviction was that “[si]nce the state is not able

to steer social development in a preferred directio order to prevent unwanted developments
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it is either necessary to look for alternative iastents or to lower the aspirations of centralestat
control” (Mayntz 1993: 10).

The second choice was performed when explainingcthses of these failures as an
organizational, structural deficiency of the wedfatate. The underlying assumption was that the
organization of the public sector played a sigafficrole in the failure or success of public
policies. Therefore, scholars proposed to studyrétetion between public sector structures and
policy outcomes, or the “organizational causes oficg failures” (Scharpf 1977: 359).
Academic disciplines such as political science #relsociology of public organizations were
helpful in providing “a better understanding of theernal structures, processes, and selectivities
of the public sector” which, in turn, “may becomeracial precondition of successful problem-
solving strategies” (Scharpf 1977, 345-6). As Sphargued “[i]f we focus on the organizational
causes of policy failures, we should be able twipl® specific as well as systematic knowledge
on what our governmental institutions cannot do.tBys identifying the opportunity costs of
existing structural arrangements, we may help ttegge more pressure for reorganization and
structural change” (Scharpf 1977, 359).

The third choice was to embrace the understandirsgp@ety in terms of complexity, as
made up of several autonomous, self-governing (kigs/ntz 1993, 20). Thus, in the 1970s and
beyond, a conviction emerged that solving the paobbf governability rested not so much on
the instruments of governing as on a “special fofrorganizing the policy process” which took
into account the complexity of both the governingjects and objects (Mayntz 1993, 20). The
resistance of autonomous, self-governing sociaisuni governing was one of the explanations
of the crisis of governability. One of the solutowas to co-opt them in the act of governing as

proposed by theoreticians of neo-corporatism (May993, 18, 20).
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A fourth choice was to adopt a particular undeditag of the role of the social sciences.
Scharpf argued that research should be policy-tmikress focused on interpretations and more
on prediction and prescription (Scharpf 1977, 34%he goal of research was “to increase the
range and variety of substantive and institutiopalicy options which are available for
consideration” (Scharpf 1977, 359). The startingnpdor this type of research was the null
hypothesis that “public policy should choose thdaeailable) instruments which will solve
societal problems effectively and efficiently” (Sepf 1977, 350). Consequently, the focus of
research should be on “goodness of fit” which meférto a situation when a decision structure
best met the necessities of a certain policy aBehgrpf 1977, 358). It meant looking for
alternative decision structures until “best fitufad. This search for “best fit” would have to take
into account “the extremely complex and multi-lagkipolicy-making by which we are in fact
governed” and consider the redistribution of polregponsibilities between various levels of
government (Scharpf 1977, 359). As mentioned earti@s type of reflection was clearly
inspired by Williamson’s approach to match typestrahsactions with governance structures
under the imperative of efficiency and effectivenéfor further proof see Hanf and Scharpf
1978; Scharpf 1993).

A piecemeal reform of the welfare state was notugho What was needed was “a new
configuration of the relative power and the functbrelationships of the state, the economy and
private individuals and groups” (Scharpf 1977, 34Bhe problem-solving capacities of the
political systems had to be regained through a mayerhaul of their structural bureaucratic
organization (Mayntz and Scharpf 1975, e search was for “a set of more specific strattur

prerequisites which a policy-making system mustspss in order to generate the kind of
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policies which may have a chance of coping effetyiwith the problem-generating tendencies
of modern societies” (Mayntz and Scharpf 1975, 4).

The focus on improving the implementation of pulpadicies was a result of a search to
define the “conditions of effective public policyMayntz 1983). The implementation studies
revealed that the “[tlhe effectiveness of a giveagpamme depends on a number of conditions
external to the program: the structure of inter@stéhe intervention field, or target group and
agency characteristics” and that, therefore, pupbticy should take into consideration the
complex structure of the object of governing (Mayh®83, 141).

The reflection on the crisis of the welfare statet mwith neo-corporatism and systems
theory because it started taking into consideratien“social structure as contextual factor in
policy choice” (Mayntz 1983, 138). Again, scholaesorted to systems theory to provide a grid
of intelligibility “there is also an important sttural characteristic of modern societies which
affects programme design. This well-known charastieris the development of large formal
organizations in the various functional sub-systerhsociety” (Mayntz 1983, 138). Scholars
argued that one way of solving the problems of goaility is the use of these organizations
and sub-systems as “agents of policy implementa(ilayntz 1983, 140). Mayntz argued that
these “third sector organizations” may be usedhi@ implementation of structural, but not
redistributive, public policies (Mayntz 1983, 140)hat is important to underline is that by
adopting a system theory grid of intelligibilithese scholars gradually altered the understanding
of the objects of government. They legitimized tthesidea that the objects of governing “are no
longer conceived of as particular categories oks@es, households or organizations, but as

societal subsystems such as economy, sciencehhetalt (Mayntz 1993, 14).
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This section showed how the reflection on theicmd the welfare state involved some
choices that led to the adoption of principles thatompanied governance approaches from
other disciplines. These were choices to desctiigectisis of the welfare state in terms of
failures of performance and organizational deficies. Scholars thus focused on the relation
between organizational structures and policy outgrithese choices allowed the transfer of the
concept of governance defined as organizationatttre from transaction-cost economics. The
search was for more efficiency and effectivenedse German reflection on the state was
supported by systems theory, based on the unddnstpaf society as highly differentiated and
resistant to steering.

6. Neo-institutional economics and the use of “good
governance” by the World Bank, the IMF and the OECD

As seen in the preliminary mapping of the concapgther major influence on the EU
use of the concept of governance is in the expressi “good governance”. The EU explicitly
adopted the concept from the World Bank discoursel@velopment policy. It referred to the
principles of transparency, accountability and ipgration. At the time of the adoption of the
WPEG, the concept of governance together with thieciples that it invoked had already
constituted a major topic in the discourse of uwasianternational organizations — the World
Bank, the OECD, the IMF and the UN. The World Bduakl been advocating, since 1989, the
principles of accountability, transparency and ipgoation, rule of law and efficient public
service as essential conditions for the succesgsoflevelopment policies in Third World
countries. The OECD had followed the World Bank,asidce 1993, put an increasing emphasis
on the good governance criteria in its reports wbmmendations (Development Assistance

Committee 1993, 1997). These governance criterige wibe establishment of effective
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institutions, of policy coherence, better commutiara and consultation with stakeholders,
openness and transparency, the existence of aatieéfdegal system. The IMF aligned its
monetary and financial policies to include sucluéssas the effectiveness and accountability of
the public sector and the overall transparency stadbility of the economic and regulatory
environment in member countries (Dhonte and Kaa7).

There is a vast literature dedicated to explairiregrise of the concept of governance in
and through the documents of the World Bank. Séwafzolars identify the 1992 World Bank
document entitled “Governance and Development’resaf the first texts to use the concept of
governance. This goal of this section is to shoat the World Bank adopted the concept of
governance from the neo-institutional economistse World Bank promoted the concept of
“good governance” within a new understanding of hes@nomic development is possible, an
understanding which relied considerably on the enua ideas advanced by neo-institutional
economics (the works of Douglass C. North, in patéir). Other institutions such as the OECD
and the IMF embraced the concept later on. The euinwvas embraced by the EU and the
members states as well, as seen in preliminary mggection.

Many scholars credit the World bank with the proimotof the concept of governance,
but few connect the use of the concept with nettut®nal economics, therefore with its
essential economic character. Most scholars cortheaise of the concept by the Bank with the
rise of neo-liberal ideology. However, as showrobelthe justification for the Bank’s use and
promotion of the concept was provided by neo-ingtihal economics. It is important to
underline, from the start, that the World Bank msiastitution openly committed to economic
objectives as main priorities. As Ibrahim Shihata, General Counsel, explained “[tlhe only

considerations which, under the Articles, are raftgvo the decisions of the Bank and its officers
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are those which qualify as ‘economic consideratiorfShihata 1991, 66). The adoption of
governance by the World Bank can only be explaimethis context — because, ultimately, it
made economic sense. The Bank always made cleaitghgriorities are economic and that
governance fell into this pattern: “[tlhe Bank,siiould be recalled, is a financial institution,
which borrows and lends; it should be concernedh vt financial strength and its standing in
the market. This requires it, on the one hand\vtmdathe vagaries of partisan politics, and, on
the other hand, to be careful that its funds ané daly for sound and efficient us€Bechnical
considerations of economy and efficiency, rathemtldeological and political preferences,
should guide the Bank’s work at all timfi€Shihata 1991, 95 original italics).

The influence of neo-institutional economics on timtion of good governance concept
of the World Bank, later adopted in the WPEG anteotEU documents, is significant. This
influence is to be located: 1) in the way the Wdkhk came to understand the problems facing
its development activities at the end of the 198)sn the way the Bank came up with solutions
to address these problems and modify its lenditigips in the 1990s (and beyond).

At the end of the 1980s, the World Bank was cortdiwith the disappointing results of
structural adjustment policies. As de Capitani Biodth put it, the Bank was “at a loss to explain
large differences in the outcomes of virtually itleal structural adjustment policies” in
developing countries (de Capitani and North 1994l order to explain these differences and
to act upon them, the Bank turned to institutiond governance as variables that influenced
economic performance. The solutions that the W8tk chose focused on putting in place
those mechanisms/institutions of governance thv¢ionformation costs; provide incentives for
contract fulfilment; secure property rights andere the credible commitment of governments

to free market policies. All these recommendati@ns closely linked to neo-institutional
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economics. These links are to be found in diretdremces to the works of neo-institutional
economics theorists in key governance documentthefWorld Bank (detailed below); the
acknowledgements by the World Bannk staff as to itifeience of the neo-institutional
economics, and finally, in significant overlappirg assumptions, concepts and solutions
between the Bank’s and the neo-institutional ecac®discourses.

The first mentioning of “governance” in a World Badocument was in the “Sub-
Saharan Africa. From Crisis to Sustainable Grow&H.ong-Term Perspective Study” (World
Bank 1989). The following statement appeared in eatien of the document entitled
“Governance for development”: “[u]nderlying thesality of Africa’s development problems is a
crisis of governance. By governance is meant theroesse of political power to manage a
nation’s affairs” (World Bank 1989, 60). In the Ewrord, the then president of the World Bank,
Barber B. Conable argued that: “a root cause okveeanomic performance in the past has been
the failure of public institutions. Private sectoitiative and market mechanisms are important,
but they must go hand-in-hand with good governancg public service that is efficient, a
judicial system that is reliable, and an admintgtrathat is accountable to its publi@Conable
1989, xii). And finally, in the text, “Africa need®ot just less government but better government
- government that concentrates its efforts lessdioact interventions and more on enabling
others to be productive” (World Bank 1989, 5).

This first report identified governance as a vdgdb be taken into account in explaining
economic performance. It went beyond requiremehéscountability and rule of law, to include

pluralism, freedom of press and human rights (W&dehk 1989, 61). Due to the bold claims it

2L Filip interviewed WB staff members during her Pré3earch and although she was not directly intedeist this
question, noted that “the contribution of institutal economics to the evolving thinking of the Bankerms of
governance issues was stressed by many of the Bafilmembers interviewed in the course of thigaesh” (Filip
1997, 41).
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made, this report caused a great deal of discussitinin the WB (Filip 1997). The General
Counsel was requested to give his opinion on thaliky of the Bank’s tackling of governance
issues and the potential conflict with the Articlels Agreement that prohibited the Bank to
engage in political considerations. At the samestithe Bank required studies to familiarize its
staff with the literature linking governance andomamic performance. Neo-institutionalist
economics occupied part of this literature revié®oth the opinion of lbrahim Shihata, the
General Counsel, and the literature review werer lased as a basis for what is considered the
most important document in which the World Bankesed its official position on governance —
the 1992 “Governance and Development” (World Ba®82).

Governance was also briefly mentioned in the 1994rldlVDevelopment Report “The
Challenge of Development”: “[rleform must look austitutions. The establishment of a well-
functioning legal system and judiciary, and of seqoroperty rights, is an essential complement
to economic reforms (...) Strengthening these insnitis will increase the quality of governance
and the capacity of the state to implement deve@policy and enable society to establish
checks and balances” (World Bank 1991, 10). Theld@ank advocated not only the reduction
of state intervention in some areas, but alsonitcseiase in other areas (secure property rights,

provide reliable legal system that would enforcatacts and limit state’s arbitrariness). As

% The literature review “Governance and economy” dase by Deborah Brautigam (Brautigam 1991). Bgauti
engaged in providing the Bank staff with an underding between three aspects of governance (aatulityt rule

of law, openness/transparency) and economic pediocm After reviewing new institutional economipslitical

science and development management literature tiBaao found a strong link between economic develemnand
well-specified property rights and enforceable caets. She also found proved correlation betwesaorefionary
regulatory procedures and lack of accountability aconomic waste. In what concerns participatibe,feund that
participation of interested parties in projectsr@ased the likelihood of success of specific ptsje€he failed,
however, to find strong support in the literatu the correlation between regime type (authoatarvs.
democracy) and economic performance since poltbi@ssupport economic growth were to be found ith higpes
of regimes. Brautigam defined governance as a alecdncept, as the exercise of power/control arttaaity, or

"the political direction and control exercised ovére actions of the members, citizens, or inhakstaof

communities, societies, and states” quoting thedBanHouse College Dictionary (Brautigam 1991, 3-4).
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shown below, this strongly resonates with the goliecommendations formulated by neo-
institutional economists.

A document that significantly influenced the WB emstanding of governance is the
memorandum of the General Counsel at the time ahlbr Shihata. His task was to come up
with a justification and conceptualization of gavance that would not violate the Bank’s
prohibition to tackle political considerations, @gpressed in the Articles of Agreement. Shihata
had to determine which aspects of governance fib ithe description of “economic
considerations” and rule out those aspects thate wessentially political and, therefore,
prohibited by the Articles of Agreement.

Shihata argued that the key to determine theseoeuicnaspects of governance is to
understand governance as “good order”, as “an pppte legal system, properly administered
and enforced, for creating an environment condutivbusiness development” (Shihata 1991,
88). He claimed that the rule of law provided dighi predictability, social discipline and
prevented arbitrariness — all requirements forahlstbusiness environment. Governance issues
such as civil service reform, legal reform, accability for public funds, budget discipline
could be understood as “economic considerationsihg@a 1991, 86).

The documents mentioned above (the 1989 Repori,38& Report, Brautigam’s review
and General Counsel’s opinion) all contributed @amious proportions to the crystallization of the
position of the World Bank in its 1992 “Governarared development”. The 1992 World Bank
document made direct reference to the work of DeagyiNorth and that of Eggertsson who
discussed neo-institutional economics, includirggwtork of North (Eggertsson 1990).

In this document, governance was defined as “thenesain which power is exercised in

the management of a country’s economic and so@saburces for development. Good
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governance, for the World Bank, is synonymous veittund economic management” (World
Bank 1992, 1). The document specified Bank’s cameéth “encouraging the formation of the
rules and institutions which provide a predictadtel transparent framework for the conduct of
public and private business and to promoting aciahility for economic and financial
performance” (World Bank 1992, 3). The areas ofligubtervention were accountability, legal
framework for development, information and transpay.

The World Bank openly embraced neo-institutionadisbnomics once Joseph Stiglitz
became its chief economist in 1997. In a 1998 pap¢itled “Towards a New Paradigm for
Development: Strategies, Policies and Processegjljts argued that there was a need to go
beyond the limitations of the Washington consenand pay attention to the institutional
infrastructure needed for efficient functioning thle market: “many countries followed the
dictums of liberalization, stabilization, and priization, the central premises of the so-called
Washington consensus, and still did not grow. Huohinical solutions -- the prescriptions of the
Washington consensus -- were evidently not enough..eBonomy needs an institutional
infrastructure” (Stiglitz 1998, 1, 9). Stiglitz promoted the ided development as a
comprehensive transformation of society. He adwamtasuch principles as transparency,
openness, ownership, participation and strengtlgesiirtivil society as necessary conditions for
building consensus and ensuring long-term commitntendevelopment. He specified that
behind the principles he advocated was “a theoryeoklopment, as well as evidence that these
processes can lead to more successful developrifieris’e(Stiglitz 1998, 42).

The 1999 World Development Report on “Entering ftst Century: Development
Imperatives” focused on new directions in reflegtion development, mostly based on

perspectives provided by neo-institutional econtsr(/orld Bank 2000). The document quoted
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and developed North’s definition of institutionsdams arguments on how economic change was
possible (World Bank 2000, 22, 23). The new ditdiin development thinking were based on
the understanding that “[s]ustained developmentireg institutions of good governance that
embody transparent and participatory processes tlaad encompass partnerships and other
arrangements among the government, the privateorseabngovernmental organizations
(NGOs), and other elements of civil society” (WoBdnk 2000, 14). The efficacy of the markets
depended on these enabling institutions, an efkectivil service, an efficient judiciary, a
government that “provides incentives for efficieptoduction and for ongoing gains in
productivity” (World Bank 2000, 23).

These positions of the World Bank played a sigaiiicrole in the adoption of the notion
of good governance by the OECD and the IMF. Occadlyp, neo-institutionalist economists
contributed directly by developing policy proposaisthe working papers of these institutions
(de Capitani and North 1994; Williamson 1993). TWeCD presented similar arguments as the
World Bank “[l]iberalisation of trade and investntes a necessary but not a sufficient condition
for sustainable development progress and povertiucten...Good governance, effective
institutions, coherent economic policies and watgeted social and infrastructure investments
are essential(OECD 1999, 10). It emphasized the need to credfavaurable ‘transactions
environment’ in order for the market to functiori@éntly” (OECD 1999, 20). It advocated the
rule of law, an efficient public sector/efficientldic management, fight against corruption,
policy coherence, consultation with civil societgarticipation, communication, dialogue,
ownership as means to create consensus and sémpecbnomic reform:

The public needs to be informed as to why operetatt investment are considered so

important to their future well-being. Open dialogaed communication, involving all

major stakeholders on the benefits and costs aof d@ele and investment, can improve
understanding on all sides of short- and long-teffacts of action and non-action, and
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on the distribution of costs and benefits (...) Comination can strengthen the voices of

those who support and benefit from open trade awestment. Important allies include:

businesses which will gain from low cost, high-gtyalgoods and services inputs;
consumers; and employees in fields in which jolattoa and wage growth will benefit

from open trade and investment. (OECD 1999, 22)

As will be seen in the other chapters, this typeistourse inspired by neo-institutional
economics and embraced by the international orgtairs such as the World Bank, the OECD
or the IMF also played an important role in thesred the other two concepts of transparency
(communication, information) and partnership (digale, ownership). Besides, the OECD paid
particular attention to the issue of policy coheeeand expertise in public decision-making as a
means to increase the intelligibility and predidigbof public policy, both elements later to be
found in the WPEG (OECD 1999, 32, 33).

The IMF aligned its policy recommendations to tlo®d) governance requirements. In a
1997 working paper for the IMF entitled “Towards Market Economy: Structures of
Governance”, Dhonte and Kapur specified the cona#pteconomic governance and its
implications for economic development in the follog/ way: “the capacity of governments to
credibly ensure a secure economic environment gesvan important benchmark against which
governance can be evaluated. Such an environm&htch is essential for sustained growth in a
market economy — can be established through a-balesd system which ensures freedom of
entry into the market, access to information, amtsty of contracts{Dhonte and Kapur 1997,
1). They put an emphasis on the “[a] secure eminmenvironment results from the assurance
that the return on enterprise and investment witirae to the entrepreneur and the investor; as

such, it is a critical requirement for sustainedvgh”, “the credibility of the government as

perceived by the investor” (Dhonte and Kapur 187,
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The official position of the IMF focused on goodvgonance requirements such as the
rule of law, the efficiency and accountability dtpublic sector, the eradication of corruption,
the transparency of state’s financial transactidhse, development and maintenance of a
transparent and stable economic and regulatory@mwient conducive to efficient private sector
activities (IMF 1997).

The neo-institutional economics were essentiaheoformation of the good governance
concept by the World and other international orgatmons. Again, the importance of this
discussion is that the EU invoked the concept afoth governance” and its principles in its
discourse on governing in the EU. After examining heo-institutional economics theory, it will
be possible to identify even deeper ways in which theory influenced choices at the EU level,
through the intermediary of experts (such as Majammsulted during the elaboration of the
WPEG, who recommended the creation and use of amtigmt agencies and nonmajoritarian
institutions in the EU). As seen below, both indegent agencies and nonmajoritarian
institutions were recommended by the neo-instih&lceconomists as institutions conducive to
economic growth because they ensure “credible comemt” of public authorities to policies
and incentives for economic development.

The Nobel Prize winner Douglass North is probahly most representative economist
of the branch of neo-institutional economics tlwaiuised on the broader level of the institutional
environment of a national economy. North and deit@apargued that political and social
institutions were the most important factors inedetining the growth or the decline of a
national economy because they create or impededbsibility to economize on transaction
costs: “[iJt is polities that shape economic pemfiance because they define and enforce the

economic rules of the game” (de Capitani and Nd®94, 10). Institutions are defined as
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constraints that structure political, economic, aatial interactions (North 1990, 4). Very
importantly, these constraints are both formal -Astitutions, laws, property rights — and
informal — customs, traditions, codes of condueljdis. North explained why some countries
developed strong, growing economies and some didwiny, in North’s words, historically,
economic growth is the exception and not the mdlerth’s goal was to find out what types of
political institutions were more likely to lead &ronomic development and to explain how
change towards these desirable institutions wasilges

He argued that the institutions that led to ecomodevelopment were those which
allowed for successful economizing on transacti@sts; and thus created incentives for
entrepreneurs to engage in productive economieigctNorth argued that “[flirms come into
existence to take advantage of profitable oppaties)iwhich will be defined by the existing set
of constraints. With insecure property rights, ppoenforced laws, barriers to entry, and
monopolistic restrictions, the profit-maximizingrfis will tend to have short time horizons and
little fixed capital, and will tend to be small $ga(North 1990, 67). Therefore, institutions that
lead to economic growth are institutions that defiand protect property rights, enforce
contracts, and lower information costs. Credibdagtterm commitment to these practices is an
additional requirement. The state must be preveinted exercising its powers in arbitrary ways
which create uncertainty and, therefore, inhibddurctive economic activity. According to neo-
institutional economists, this problem of “credibdemmitment” is as much a problem of
developing countries as that of developed ones.

North explained that the difference between ThirdrMV/ countries and the developed
economies of the West lies in the existence ofdhastitutions that lower transaction costs:

“[t]he institutional structure in the Third Worlddks the formal structure (and enforcement) that
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underpins efficient marketgNorth 1990, 67). North also drew attention to tbke of informal
constraints in economic growth. He argued thatuce#t that rewarded economic performance
contributed to economic growth. He stressed the ptdyed by a strong civil society, committed
to property rights and economic growth, in the ecoic development of England or the US.
Social widespread consensus around institutiorigptieanoted economic growth played a crucial
factor in economic development.

Having identified what type of institutions aredlly to induce economic growth, North
asked how it is possible to change existing ingdffitinstitutions into efficient ones. He argued
that this change must occur at both levels of forama informal institutions; otherwise change
would be superficial and unstable. Changing formsiitutions — constitutions, judicial system,
etc — would not be enough. The much needed tranatoyn ofinformal institutions was slow
and difficult; North was relatively pessimistic alhdhe possibility of change, warning that it
would be “overwhelmingly incremental” (North 199%R). Conversion would have to operate at
the level of the subjective perceptions of indiatduand organizations which would find it to
their benefit to engage in modifying the existingtitutional matrix. This change of perceptions
would depend on the information that individualsd asrganizations had to re-assess their
benefits from change. Therefore, conversion of ficeht institutions into efficient ones
depended on creating organizations that had aresttan this change (North 1990, 365).

Together with de Capitani, North presented the -institutional economics
understanding of economic development in a workiager of the World Bank (de Capitani and
North: 1994). The authors argued that “[i]t is ed&e to change both the institutions and the

belief systems for successful reform since it i thental models of the actors that will shape
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choices. Therefore, belief systems and the way éveyve will be the ultimate determinants of
the institutional matrix{de Capitani and North 1994, 11).

The good governance concept of the World Bank gethaon these recommendations.
The requirements of accountability, rule of lavansparency, and participation are the reflection
of the neo-institutional economics understandingnstitutional criteria for economic growth
and conditions of change. While some of the featwk good governance stress the formal
institutions — e.g. rule of law, property rightsseme are directed to the transformation of the
informal constraints or of the belief systems. Tbeus on participation, on the involvement of
civil society, falls into this category. Behind #ee principles are North’s ideas that change
towards economically favorable institutions is poes when the organizations realize their
benefits from change and engage in altering thstiagi inefficient institutional infrastructure.
Communication and transparency — the availabilitynformation — serve as means through
which belief systems change and social consensuards practices favorable to economic
growth is formed. An analysis of the documentsta World Bank, the OECD and the IMF
show that, indeed, the reasons behind advocatiriigipation, transparency and communication
was to make populations realize the benefits fraonemic reforms and the creation of social
consensus necessary to support economic reforms.

Neo-institutional economists also discussed ttablpm of credible commitment. The
problem of credible commitment goes beyond the ireqents and conditions to build an
economically favorable institutional infrastructuredeveloping countries. Developed countries
are concerned as well in maintaining state’s commenitt to institutions and policies that favor
economic growth. The problem of credible commitmisrgarticularly relevant to the discussion

in this thesis because it has direct consequentetha WPEG, in such proposals as the
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delegation of policy-making powers to independ&gutatory agencies, reliance on expertise,
and the decentralisation of decision-making pracess

North’'s argument outlined above emphasized thatpibi@ical institutions played an
essential role in economic development. For ecoaa®avelopment to occur there is the need of
an effective state able to enforce contracts atabksh and protect property rights. However,
the state itself must be controlled, because at&k, therefore powerful, state raises the risk o
arbitrary decision-making and confiscation of wlealboth risks that inhibit engagement in
productive economic activity: “[bJut therein liehet fundamental dilemma of economic
development. If we cannot do without the state,carenot do with it either. How does one get
the state to behave like an impatrtial third part{frth 1990, 58).

Further developments in economic theory tackledghestion of how to maintain the
state as an impatrtial third party, to make suré ttea state remained committed to economically
favorable policies (Qian and Weingast 1997, 84)rraWeingast argued that credible
commitment depended on the governance structuteeddtate: “[in] important respects the logic
of politic institutions parallels that of economimstitutions. To borrow Williamson’s phrase, the
political institutions of society create a ‘govenca structure’ that at once allows the society to
deal with on-going problems as they arise and yeviges a degree of durability to economic
and political rights. Importantly, these help lintiite ability of the state to act opportunistically
by confiscating wealth it had previously attemptegrotect’(Weingast 1993, 288).

Democracy, the rule of law, and the principle opasation of powers can all play a
certain role in maintaining the credibility of stgpolicies by limiting its discretionary powers.
However, these principles do not offer sufficieateguards against the possibility of a reversal

of policies. Democracy, in particular, due to ebeat cycles, is prone to policy instability: “[ijn
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and of itself, instituting democracy alone is noffisient to protect markets” (Weingast 1993,
288). A similar argument is made by Majone who draitention that majoritarian democracy
leads to the “politicisation of economy” and hagaie/e effects on economic growth:

The expansive potential of majoritarian democraay been demonstrated, most clearly
in Europe, by the incessant growth of public owhgrstaxation, and discretionary
policymaking for several decades after the end a@irldVWar Il. The reaction to the
politicisation of the economy that eventually set combined with the ever closer
interdependence of the national economies, ledhéorédiscovery of the importance of
constitutional and other constraints on the digmnery powers of governmeni{®4ajone

2001, 57).

Governance structures that include nonmajoritap@anciples of organization are more
likely to preserve credible commitment. Federalisnsuch a governance structure. The
decentralisation of information and of regulatontherity, the unrestricted flow of goods and
services among competitive jurisdictions are ahednts that limit the discretionary powers of
the central authority and lead to credible commitim& economically efficient policies
(Weingast 1993, 289-290). The securing of markes@rving federalist principles in a
constitution is an even more reliable way of sewydredible commitment (Weingast 1993).

Governing in the EU relies on several nonmajo@tannstitutions such as independent
central banks, regulatory agencies, courts, adtratige tribunals, even the European
Commission. Majone discussed the problem of credibimmitment in Europe, along the lines
inspired by neo-institutional economics (Majone 2088; 1996a; 1996c¢; 1996b). He advocated
the delegation of regulatory powers to independsggncies as a way to ensure credible
commitment. He criticized the ineffectiveness ofatst dirigisme, public ownership
(nationalization) of utilities and bureaucratic tafization. Majone favoured “a style of

regulation characterized by independence, expedis@ policy entrepreneurshipgMajone

1996d, 21). Delegation of policymaking powers tdoaomous agencies meant “insulating
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regulators from the political process to enhaneediedibility of regulatory commitment” and
commitment to optimal long-run policy (Majone 20@8, 62). He admitted that this process
supposed a “reordering of public priorities”, th@fsfrom the redistributive and stabilization
functions of the state to the regulatory one “afitsrio increase the allocative efficiency of the
market by correcting various types of market fafufMajone 1996¢, 54). It is interesting to
notice that his ideas resemble those of the praoetéthw theorists who equally argue that law
and public authorities should abandon the ambitbrdetermining substantive outcomes of
governing and should focus instead on putting ac@lthe procedures of self-regulation. Majone
played a significant role in the preparatory phadfabe WPEG as he helped promote the idea of
independent, regulatory agencies. One of the thershéise preparatory working groups of the
WPEG was precisely the use of independent execatjgmcies, to which Majone contributed.
He justified the need to rely on expertise and wdragainst the “perils of politicisation” of the
European Commission.

Some of the neo-institutional economics ideas areetfound in the WPEG, but also in
the reflection on the completion of the single neariHigh Level Group on the Operation of
Internal Market 1992) [hereinafter the Sutherlarep&t 1992] and the economic governance of
the EU (the Sapir Report 2003). As mentioned inShapir Report: “[tlhere has been a growing
sense that improved economic governance is criticathe chances of the European economy
performing better, that institutional and managenaeficits impede economic performance, and
that getting the governance right will be even marportant as the Union enlarges” (the Sapir

Report 2003: 75).

C. Conclusions: The impact of economic theory on the current
rationality of government
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The emergence of the concept of governance has dgmocess that started several
decades ago through the knowledge produced byl smiénces. This knowledge contributed to
the configuration of a new rationality of governmebhhe concept was formed in three areas of
thought — in the study of private governments,yistams theory and cybernetics, in academic
debate on the state/ critique of the welfare statd,neo-institutional/transaction cost economics.
Though presented here distinctly for analyticalpmses, these areas relied on each other and
shared premises and solutions.

The rise of the concept of governance coincidediaily, with the formation of the
notion of private government and the emergencerepeesentation of society as highly complex
and functionally differentiated. Systems theorythar advanced these representations and
cybernetics developed a new notion of control ia tlontext of high complexity. Cybernetics
proposed a series of concepts which were takenlpwether social sciences and contributed to
the representation of society and of its functignion which the current rationality of
government has been partly built.

The concept of governance accompanied a paradignsaift in economic thought
through a focus on political institutions as detiants of economic development and growth.
This type of reflection underpinned the notion @lod governance of the World Bank and
engendered further reflection on what type of pmltinstitutions were needed to create and
maintain an institutional infrastructure that ledeconomizing on transaction costs.

The impact of transaction cost economics on thergimg rationality of government was
at two levels. First, it introduced the idea ofeafiative governance structures as essential
determinants for the efficiency and effectivenelssamnomic activity — the match between type

of transaction and organization structure underctiteria of economic efficiency. The idea and
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the expression were subsequently transferred tarthbysis of public policy as ‘goodness of fit’
— to match governance structure with policy arealeunthe criteria of efficiency and
effectiveness. That, in turn, led to a diversificatof organizational structures through which the
activity of government could be performed. The secampact was more direct and more
significant. It concerned the branch of neo-insitital economics that focused on the macro-
level of a national economy and asked what constiaolitical institutions should meet in order
to lead to economic performance. In this type dieotion, political institutions were evaluated
as means to economic performance and not as meaesstire the freedom of individuals,
equality or justice. The ideas behind good goveraantransparency, accountability, rule of law,
participation — have been justified in terms ofitlteapacity to lead to economic performance,
and not to improve democracy.

This type of reflection contributed to an emergragionality of government in which the
starting point is not primarily directed at giveasults such as the protection of individual
freedom, equality or justice. Recent reflectionionovation in governing focused on ways to
increase the efficiency and effectiveness of gawemt, seemingly indifferent to expected
substantial outcomes, with the exception of econateivelopment. The WPEG drew from all
the above-mentioned sources and embraced thegs@mations and assumptions, meaning that
this rationality of government is also present witthe EU. The work of the Forward Studies
Unit and the preparatory working groups that elatemt the document that constituted the
foundations for WPEG offer evidence in this sengke influence of the neo-institutional
economics is visible in the embrace of the “goodegonance” discourse of the World Bank and
the OECD in such documents as the WPEG, the SatiteiReport 1992 or the Sapir Report

2003.
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The rise of the concept accompanied some modoitat in the rationality of
government among which the modification of the obg governing: the gradual substitution of
individuals with organizations or systems — geralycdefined - as objects of governing. A
second modification regards the why of governinige BRctivity of government is redefined as
the ability to steer a system, but no longer tcedrine its substantive outcomes. From all
possible goals of government, what seems to rertteen are the goal of efficiency and
effectiveness. Thirdly, there is a modification tile how of government, of the means of
government, mostly located in the emergence of legal instruments, no longer focused on the

extracting substantive outcomes, but on ensuriagpthcedures that lead to self-regulation.
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l1l. On the concept of transparency

As seen in the previous chapter, the concept ofsparency was often present in the
discussion on “governance”. Neo-institutional eaqoies, which influenced the good governance
approach, proposed the design of transparentgallifistitutions and decision-making processes
in order to reduce transaction costs and ensumibéeecommitment. According to the neo-
institutional economists, transparency may alsq @arole in the difficult task of changing
poorly performing institutions since through tramsgncy actors realize their advantages in
adopting institutional frameworks likely to generdtetter economic performance. Additionally,
transparency prevents corruption — a phenomentinized for increasing transaction costs and,
thus, inhibiting economic activity.

Deepening the discussion on transparency in thasHu$eful for a number of reasons.
Firstly, it is necessary to correct the widespreagunderstanding in the EU literature that the
discussion of transparency in the EU has beenliaogamcerned with the effort of democratizing
the EU by recovering the classic liberal principtdspublicity and open government. Before
promoting transparency as access to EU documé$uropean Community used the concept
extensively in the economic field. The preliminanapping section of this chapter shows the
presence of the concept of transparency in the deam context since the 1950s in such
expressions as “price transparency” and “marketsfrarency”. In the history of European
integration, the concept was a key intellectuahnelet in the reflection on ensuring markets
integration, defining competition policy, complairthe internal market and establishing the
institutional infrastructure for monetary union.

Secondly, it is important to show just how entregeththe economic concept of

transparency has become in the EU rationality ofegoment. The rise of the concept of
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transparency depended on changes in economic thewnwe precisely, on the inclusion of
information as a critical element in explaining eemic behavior and performance. This
inclusion happened in transaction cost economigsalso in the explosive literature on game
theory in which the analysis of strategic behavomk into account the information available to
actors as an essential condition that shaped theice of courses of action. From this logic,
transparency emerged as a necessary requiremefdster cooperation and compliance,
therefore, a crucial element in the design of effitinternational regimes. Transparency played
a key role in the reflection on free trade regima@sl the integration of markets, be it at the
European level (the European common market) oglibtgal level (the former GATT and current
WTO arrangements). Transparency as key elemeranregheoretical approaches also appeared
in the developments in monetary theory, especiallyelation to the institutional design for
efficient monetary policy that took into account thational expectations of economic actors.
Finally, transparency emerged in the reflectionaterl to the conditions of competition.
Economists argued that the availability of inforroat(on prices, quality, etc) also known as
“market transparency” and “price transparency” wadispensable for a truly competitive
market. As seen in the preliminary mapping belowese elements coming from economic
thought helped the introduction and maintenancdrarfsparency in the EU discourse and
governing.

The structure of the chapter is the following. Jiks the previous chapters, it starts with
a preliminary mapping of the use of the concepEuh documents. As mentioned above, this
section shows how the European institutions usecctimcept much earlier than the 1990s (the
period credited by the EU scholars for the emergent transparency in the European

institutions discourse) in such expressions ascéptransparency” and “market transparency’.

117



The second section of the chapter discusses howUWhigerature explains the emergence of the
concept in the EU almost exclusively in terms ofess to information and opening-up of the
decision-making process, neglecting the evolutibthe concept in economic thought. Most of
these studies equate the EU use of transparenbythtrecovery of classic liberal principles of
publicity and open government.

The third section of the chapter traces the histdrthe concept and links the EU use of
the concept with developments in economic thoulgttighlights, for example, the connection
between German ordoliberalism and European conggefiolicy; the insights of game theory
with the design of efficient regimes and the reguients of institutional economics with the
disclosure of information and the opening-up of tezision-making process. The goal is to
show how governing in the EU borrowed from an éxgstrationality of government largely
shaped by economic thought. To strengthen thisnaegt, a section in this chapter also
considers in more details the contrast betweenptireciples of publicity as inherited from
classical liberal thought and that of transparethe@y has come to replace it. The conclusions of
the chapter focus on some of the consequencessofréimsition from publicity to transparency

for the current rationality of government.

A. The use of the concept of transparency in EU documents
1. Preliminary mapping
Most academic accounts identify the introductiontrainsparency in the EU in early
1990s, in connection to the adoption and ratifaratiproblems of the Maastricht Treaty
(Grgnbech-Jensen 1998; Lodge 1994; Peterson 1¥3&ierg 1998; Oeberg 2000; O'Connor
1997; Thomson 1998; Moser 2001). Grgnbech-Jensgedsthat “[ijn only a few years the

notions of openness and transparency have beegrated into the Community vocabulary”
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(Grgnbech-Jensen 1998, 185). According to Bjumitf Blgstrom “the EU transparency process
started in earnest with a non-binding declarationtiee right of access to information in the
Maastricht Treaty”(Bjurulf and Elgstrom 2004, 254). Moser equallyiriad that “[n]either
democracy nor transparency was on the agenda aaitiy European Community for Coal and
Steal (....) Transparency and openness came firgteoagenda in the early 1990s” (Moser 2001,
5, 6). Consequently, for most of these accounts tridinsparency issue in the EU is defined in
terms of citizens’ access to EU information andiglen-making process, both issues closely
linked to the problem of the democratisation of theropean Union. However, the use of
transparency by the European institutions goesdurback in time and played a crucial role in
the reflection on the creation and completion ef¢tommon, and later on, single market, serving
a clear economic purpose.

Contrary to most existing academic accounts, tramesy played a significant role in the
earlier stages process of European integratiodydimg the European Community Coal and
Steel, when the concept was used in relation tkehand price transparency. Moreover, in the
early stages of the European integration, it waskad and applied by the European institutions
— especially by the Commission and the Court ofideis- in order to compel member states to
provide information necessary for the effective aswherent implementation of European
legislation across the then European Community. Tlbev of information between the
Commission and the member states and among mertates svas considered a key condition
for the both the integration of European markets the proper functioning of the new integrated
market by creating the conditions for genuine caitipa. The Commission required
information about existing legislation and variosiscial and economic indicators from the

member states as a pre-condition to act at Comgniewel. Highlighted below are some key
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areas in which the European Community and, latex, European Union, used the economic
concept of transparency. It is important to notat tthe use of transparency in the European
context started decades before the Maastricht yeeat it was unrelated to any democratization
ideal, carrying only an economic rationale. As skxer in this chapter, in the section dedicated
to the history of the concept, the rise of the emhof transparency was mainly justified by
changes in economic theory reflected in policy neceendations.
2. Price transparency in the common market: the com petition
imperative

To create a common market required the eliminabibaconomic discrimination across
borders. One of the means to achieve these goadoMmpose market transparency. Diebold
discussed the price policy of the European Coal&tedl Community and pointed to the fact that
one of the expected benefits of this policy wastoease “market transparendiebold 1959,
276). The price policy included an obligation tobficize prices to prevent cross-border
discrimination: “prices are to be public and nosediminatory” (Diebold 1959, 240). Spaak and
Jaeger discussed the provision in the European &whBteel Community Treaty which obliged
“all enterprises to publish, to the extent andhie torm prescribed by the High Authority, their
price-lists and conditions of sal€Spaak and Jaeger 1961, 493). The word “transpgiehad
not appear in the text of the 1951 Treaty. Howetlex,concept was present because the Treaty
required the publication of prices (the chapteic&s” of the Paris Treaty, article 60, paragraph
2). In 1961, Spaak and Jaeger explained the inttamuof this provision in the following terms:

The main concern in laying down these rules wasspnanuch to ensure competition as

such, as to secure perfect market transparencyder do assure equal access to the

sources of production to all consumers, in pardicub consumers of a nationality

different from that of the producer; and to makg discrimination and unfair practices,
if not impossible, at least very difficult. This sdlute principle of nondiscrimination, a
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vital necessity for abolishing differences of naaibty in a common market, has thus

been incorporated into the rules of competitioneggpand Jaeger 1961, 493).

The importance of price and market transparencgesthe inception of the common
market is also noticed by Collinson who remarkdthé& second major objective of the Paris
Treaty provisions concerns publication of transpedrarges and the consequent creation of
market ‘transparency’(Collinson 1972, 227). Collinson referred to agicl0, paragraph 3 of the
Paris Treaty which required the publication of §@arts rates and conditions or the information
of the High Authority on these aspects.

The European Economic Community continued to putisegrinciple of transparency in
the transport market. The nature, form, and extémublicity of transportation rates had been
the object of a regulation proposed by the Commissén 1963 that aimed, among others, to
provide “a sufficient transparency of the market an certain stability of rates" (quoted in
Collinson 1972, 287, 291).

Moreover, the European states pushed for theirdatds of market transparency
internationally. For example, Koehane and Oomsegliat speech by Helmut Schmidt, the then
minister of finance of the Federal Republic of Gany, in the opening plenary session of the
International Industrial Conference, San FrancigCalifornia, 17 September 1973 in which
Schmidt called for "greater transparency of intéomeal trade and capital movements" (Keohane
and Ooms 1975, 171). Another example is the aneati the Standing Group on the Oil Market
as an information gathering body demanded by Geyrmreanong other countries (Keohane 1978,
937). The task of the Group was to provide agdeshaata on oil prices or studies on oll
company finances to the Secretariat of the Inteynat Energy Agency and to member states

with the aim to achieve full “transparency” of tbg market (Keohane 1978: 938). Schachter
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recorded similar proposals for increased marketspparency at the global level formulated by
the French foreign minister, Michel Jobert, whoegkkor the creation of a UN global economic
monitoring center with the goal of enhancing markahsparency through the recording and
publication of prices (Schachter 1975, 109).

At the European level, the concept persisted ansl exéended to policies in relation to
state aid and public procurement. The goal wasogief competition and to prevent the
introduction of new trade barriers, by state autles or private enterprises (Mathijsen 1972,
377). Mathijsen detailed the Commission’s princspié co-ordination for state aids for regional
development among which transparency played a @&y ftjransparency of the aids and the
aid-schemes is considered essential for the apiplicaf the principles. Consequently, the
member states will, during the transitional perieliminate all non-transparent aids” (Mathijsen
1972, 383-4). As shown below, this same principks vextended to specific sectors of the
common market.

In 1980, the European institutions embarked on agnamme designed to encourage
energy saving in the European Community. In theeanio the Council Resolution on “New
lines of action by the Community in the field ofeegy saving”, it was specified that “energy
prices on the market should be characterized bygtkatest possible degree of transparency.
Publicity about energy prices and the cost to tkesamer of energy used by appliances and
installations should be as widespread as possiBlejear later, the Commission produced a
follow-up document to the above mentioned Counegofution in which the promotion of
transparency was justified as “one of the best mefensuring that prices genuinely reflect cost
and market conditions, and distribute costs fabBtween consumers” (Commission of the

European Communities 1981, 2). Transparency inetiexrgy market was defined in terms of
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“the scope and quality of public information on egeprices” (Commission of the European
Communities 1981, 2). Transparency targeted consuwmieo “should be able to reach informed
judgments on trends in energy pricing” (Commissbthe European Communities 1981, 7).

In 1989, the Commission prepared the ground faslagon that would give it the right
to pursue more vigorously price transparency pegién the energy sector. It added a set of new
arguments in support of its approach. It no lortgegeted information and the diversification of
choices for consumers, but wanted to make suregygmerces did not conceal unauthorized state
aid. The Commission argued that “[w]hen energygxiare not transparent, they are capable of
containing elements of state aid unauthorized by @ommission or covering up anti-
competitive practices by undertakings in breach Gdmmunity rules on competition”
(Commission of the European Communities 1989b,TAE goal of price transparency was no
longer targeted at stimulating energy-saving coresubehavior, but was much broader: “[the
contribution made by improved price transparencgintinierefore be seen in the overall context
of the completion of a single unified energy marlkeid carrying out of the Community’s
structural policies bringing increased competite®s and profitability” (Commission of the
European Communities 1989b, 5).

From the quotation above, it is easier to undedstire key role assigned by the
Commission to the principle of transparency in efort to pursue the achievement of an
integrated market. Transparency, of prices in paldr, not only increased competition by giving
consumers greater choice and by the removing tissilpbty of hidden state aids, but also
allowed the Commission to scrutinize the faithfpplication of Treaty rules. As seen below, in
the section dedicated to the history of the condép position was based on existing economic

approaches at the time, especially ordoliberalisch the “markttransparenz” doctrine dominant
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in Germany. The term “markettransparenz” was thefepred term in German competition

theory and practice from the 1950s on and Germanagunic thought had a significant impact on

the creation of the common and, later, single ntarkeinsparency as knowledge about market
conditions increased market rationality by faciiitg best choices for both consumers and
entrepreneurs.

The legal base sought by the Commission to pursare wigorously price transparency
policies in the energy sector was provided by tbaril Directive 90/377/EEC of 29 June 1990
regarding a Community procedure to improve thespanency of gas and electricity prices
charged to industrial end-users. The Council Diveconce again emphasized that energy price
transparency was a key element in the successhdtifumning of the internal energy market
because it fostered competition and choice betwesious energy sources and suppliers.
Moreover, enforcing similar transparency standaa®ss Europe was presented as a condition
for the completion of the single market. Transpayewas achieved by the “publication and
circulation of prices and price systems as widalyassible among consumers”. Member states
were required to forward this type of informatiom the Statistical Office of the European
Communities.

Three years later, the Commission published a teporthe operation of the Directive
90/377 in which it argued that by increasing tlesparency of prices, the industrial end-users
were able to negotiate contracts with supplierseneifectively (Commission of the European
Communities 1993b, 3). It thus represented thé $ilesp towards the establishment of “free and
competitive markets for gas and electricity” (Corasmn of the European Communities 1993b,

3).
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It is important to note that a similar debate oansparency in the energy sector
surrounded the creation of the International Enefgency (IEA) in 1974, to which the
European Commission was an observer (Willrich armhadt 1977). The IEA Agreement
provided for the establishment of the Standing @rono the Oil Market. As mentioned above,
the role of this Standing Group was to collect amdulate information about oil companies. The
goal was “to make the operations of the companiesritransparent” as required by European
countries and Japan (Willrich and Conant 1977: 288ice transparency was another goal of
IEA providing participating states with valuablefarmation about the practices of oil
companies: “[tlhe oil market information system asiticompany consultation framework can
serve to increase not only the transparency oindilistry operations but also the confidence of
the participating countries in the "fairness" of midustry operations” (Willrich and Conant
1977: 221).

In the case of the telecommunications market, tbeni@ission used the principle of
transparency to compel member states to publistrrvdtion on tariffs concerning access to
leased lines (Commission directive 90/388/EEC ommpetition in the markets for
telecommunications services, Council Directive @2#EC of 5 June 1992 on the application of
open network provision to leased lines, CouncileBilve 90/387/EEC of 28 June 1990 on the
establishment of the internal market for telecomitations services through the implementation
of open network provision). The goal was to enfottte competition and non-discriminatory
rules of the Treaty and to achieve a “liberalizad darmonized European [telecommunications]
market” (Commission of the European Communities7t)9

The Commission and Council applied the principle pfce transparency to the

pharmaceutical market as well. The Council Dirext88/105/EEC of 21 December 1988, also
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called the Transparency directive, required menstetes to provide information regarding the
prices of medicinal products for human use andrthsé in the national health systems. This
information would allow the Commission to preverdtional measures that would constitute
guantitative restrictions on imports or exportsnmeasures having equivalent effect leading to
unlawful distortions of the pharmaceutical market.

From this section, it can be inferred that the gigle of transparency played a key role in
the creation of the common market, particularlyvimat concerned price transparency as a first
step towards ensuring non-discrimination and coitipet As seen above, the publicity of prices
held a special place in the Treaty of Paris, esfigdn the area of transportation policy. It is
interesting to note that price transparency renthiorge of the first principles the Commission
sought to enforce when it intended to integraté fstigmented markets (e.g. the energy market,
the telecommunication market). As shown below ia slection dedicated to the history of the
concept, price transparency plays such an importdatbecause economists believe it is one of
the most reliable regulatory mechanisms of markatsl a key condition for effective
competition. However, this economic rationale ig tiee only one that propelled the use of
transparency in the EU as seen in the followingices.

3. Transparency of member states as a necessary con  dition to
enforce Community legislation

The European Community has a long tradition of isipg transparency standards to
member states with the goal of creating a functignnternal market. Probably one of the first
uses of the concept of transparency by a Europestiution occurred in a 1972 Commission
document which emphasized that “[t]he logic bettimelintegration of Europe calls for a greater

transparency not only of social realities but atdoeconomic data. The harmonization and
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upward alignment of standards of living, one of thgectives of the Community laid down in
the Treaties of Rome and Paris, cannot, moreowegchieved without prior knowledge of the
situation existing in each of the member countrig@3dmmission of the European Communities
1972, 1).

The principle of transparency was present in tHegation of the member states to notify
the Commission of the intention to introduce techhrequirements that could constitute barriers
to the free movement of goods within the single kear This is important because the
implementation and the enforcement of the Treatyigions on the free movements of goods is
often considered a template subsequently appliedhé enforcement of the Community
legislation concerning the three other freedomsyfee capital and service€)Council directive
83/189/EEC of 28 March 1983 specified the procedarghe provision of information in the
field of technical standards and regulations. Tgrscedure aimed to prevent the emergence of
barriers to the free movement of goods that migigeafrom the imposition of unnecessary
technical regulations. Member states were requieedotify the Commission when they
envisaged new technical standards and regulatibhe. Commission, once notified, had to
decide whether the proposed standards and regudatiad any unlawful effect on the free
movement of goods. In the judgment “Commissionhef European Communities v Republic of
Finland” of April 26, 2007, the Court decided thhe obligation of transparency was derived
from the principle of non-discrimination enshrinadhe Treaty.

This notification procedure established in Couddaiéctive 83/189 became known as the

“regulatory transparency mechanism” and it wasrede to other areas such as the information

23 Some of the most important rulings of the Courfastice were taken in the area of the free movewfegoods:
Van Gend & Loos (1963) which instituted the direftect of Community law, Costa vs. ENEL (1964) whic
established the primacy of the Community law over national law and Cassis de Dijon (1978) whidal#shed
the principle of mutual recognition.
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society services. The Commission defined the prnaeedpecified in the Directive 83/189 as the
“most extensively use of regulatory transparencychmaism to date”, a key instrument of

Internal market policy. It justified its extensitwecause it led tothe smooth functioning of the

Internal Market particularly by preventing the ctemn of new obstacléCommission of the

European Communities 1996b, 1c italics and underlm original). The application of the
transparency procedure to the internal market fdorination society services entailed an
obligation from the part of the member states tavéwd to the Commission any draft legislation
that concerned the regulation of information sgceérvices. The Commission subsequently
shared the information with the rest of the mendtates. The benefits for the market included
the prevention of the (re) fragmentation of theiinal market and the “stability and accessibility
of the regulatory framework” (Commission of the &wean Communities 1996b, 27). Last, but
not least, the Commission found that the “[tlheng@arency mechanism is a particularly
effective tool of administrative co-operation whigtay lead to a genuine, collective European
reflex” (Commission of the European Communities 1996b, R'/@dded that in order for these
benefits to materialize, the transparency mechammgrst become legally binding: “[i]f it were
left to the discretion of the member states to camigate their draft regulations on Information
Society services, this would limit considerably $eope and effectiveness of the transparency
and would detract from the spirit of administrats@-operation’(Commission of the European
Communities 1996b, 31).

The Commission positioned the obligation of tramepay within the broader obligation
of loyalty of member states towards the Europeam@onity. Council Directive 83/189
invoked article 5 of the Treaty of Rome accordimgwthich “member states shall take all

appropriate measures, whether general or partjctdaensure fulfillment of the obligations
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arising out of this Treaty or resulting from actitaken by the institutions of the Community.
They shall facilitate the achievement of the Comitytsitasks. They shall abstain from any
measure which could jeopardize the attainment@bthjectives of this Treaty”.

The Commission directive 80/723/EEC of June 250188 the transparency of financial
relations between member states and public undegskrequired the former to provide
information to the Commission on the use of puflieds in regard to public undertakings. The
Commission conceived this requirement as a medsur®nitor state aid control and, therefore,
make sure that conditions for competition wereilfeli in the then common market. The Court
of Justice upheld the Commission directive 80/7E&f June 25, 1980. The Court emphasized
that “a fair and effective application of the aides in the EEC treaty is possible only if those
financial relations are made transparent” (Judgneénhe Court of 16 June 1987, Commission
of the European Communities versus Italian Republic

The European Commission was not the only one usamgparency in relation to public
procurement and state aid. The OECD took a simparoach. In 1983, it published a report on
“Transparency for positive adjustment. ldentifyingd aevaluating government intervention
(OECD 1983). The goal of the report was to “destrihe techniques and institutional
arrangements used to identify and evaluate finhratiisidies within a number of member
countries. It examines the completeness and quallitgformation available both to the public
and to decision-makers regarding the magnitudeegndomic consequences of those subsidies”
(OECD 1983, 9). The OECD referred to both “intertnahsparency” — the information available
to decision-makers and “external transparency” ferination available to the general public
(OECD 1983, 10). It argued that underlying econorationale for transparency rested in the

rational expectations model: “[tjhe nexus of thelpem is that the behavior of economic actors
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— workers, managers, and financiers — may be donditupon their anticipations of government
policy. And government policy, to be most effectimeust take account of anticipations-induced
behavior” (OECD 1983, 25). Krasner credited the E&f@d the OECD for setting standards on
government procurement, later adopted as intemmedticriteria during the Tokyo round of the
GATT 1973 — 1979 (Krasner 1979, 514). The transparestandards included the “publication
of rules for biding; adequate time to prepare bats] publicity about winning bids” (Krasner
1979, 514).

The Commission presented similar arguments in ibsk/¥Programme for 1985. It argued
that the transparency of the decision-making paesnember states was an essential tool in
the control of state aids and the enforcement ahpsidition rules across the European
Community. Enhancing certainty and transparencytha decision-making process in the
member states would help the Commission “adoptstimae firm attitude to schemes which
promote protectionism, distort competition, andphitms which are never going to return to
viability to survive” (Commission of the Europeanor@munities 1985, 21). In the same
document, the Commission committed itself to tramspcy in regard to the use of its financial
instruments.

4. Transparency as a requirement for the completion of the
internal market

The European Commission under the leadership ajudéscDelors pushed the goal to
complete the internal market at the end of DeceritB8@, in accordance with the deadline set
by the 1987 Single European Act. The principlerahsparency acquired a central status in the
final phases of this effort, so much more as it wexpuired by the Sutherland Report of 1992.

The report identified “communication” as the magsoblem confronting the functioning of the
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internal market. According to the report, the ssscef the internal market largely depended on
consumers and firms making use of it. For this &pgden, both consumers and firms must
become aware of the opportunities offered by theriral market and gain confidence in using
them (the Sutherland Report 1992: 4-5). Transpgremas key to achieve these goals, as
required in two essential areas identified in trep®tt: the communication of information to
consumers and firms and the decision-making prook#ise European Community institutions.
The report noticed that the first area could berowed by providing information about rights
and existing regulatory framework to consumers dinchs through brochures, manuals,
interpretative notices, guides and databases. dhgumers and firms must have easier access to
courts for redress when their rights were not retgee Secondly, the Report argued that it was
essential to open up the European decision-makimgceps to include more frequent
consultations with both consumers and firms ingreparatory phases of the legislative process:
“[clonsumers and firms need to be consulted — amtlved — more systematically and
effectively” (the Sutherland Report 1992, 6). Ir©39in a follow-up document to the Sutherland
Report, the Commission identified the consolidatdregislation as one element in the process
of improving transparency in the single market. iskgive consolidation would imply, in the
Commission’s formulation, making Community legigat “more accessible, concise and
comprehensible, while assuring legal security” (Gussion of the European Communities
1993c).

The Sutherland report played a major role in the dfidagement with transparency as
increased access to documents and increased patitci in the decision-making process. It
carried a compelling argument: the single marketlcaot be accomplished if transparency

were not improved because neither consumers norepgaheurs would increase their
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participation in the market. The Commission referfieequently to the Sutherland report in its
memorandums and other internal papers. The fatthle Sutherland report was published at the
same time with the conclusion of the Maastrichtalyemay explain why the latter is often
wrongly credited with accelerating the use of tparency by the European institutions.

Transparency continued to have a prominent placeewiews of the single market
progress. In the 1996 evaluation, the Commissi@mtiied several areas where transparency
could be increased in order to improve the funatigrof the single market. One of these areas
was that of public procurement: “transparency: @mting authorities must publish tender
notices for contracts in the Official Journal” (Camssion of the European Communities 1996a,
46). The Commission complained about the slow patenational transposition of the
Community procurement legislation, but noticed witkrtain satisfaction that there was
improvement in the degree of “transparency and ogssi (Commission of the European
Communities 1996a, 46). At the same time, it exgedsts discontent with the results of the
“transparency directive” in the pharmaceutical gecand the telecommunications market
(Commission of the European Communities 1996a, B6)he energy sector, the Commission
looked favorably at the start of the liberalizatigmocess: “[a]lthough important steps were made
in the early 1990s, in the form of the European ddniDirectives on transit and price
transparency, efforts at market liberalization anédy now coming to fruition{Commission of
the European Communities 1996a, 68).

A new area identified in the 1996 review of theginmarket was the job market and the
free movement of workers. The Commission welconfed dreation of the EURES, a system

aiming to increase labor market transparency byighog “services and information concerning
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job vacancies, and living and working conditiortsrotighout the member states, Iceland and
Norway” (Commission of the European CommunitiesGE)D6).

Other areas evaluated in terms of transparency therensurance and financial markets.
The Commission deplored the lack of transparencyha financial services sector and the
difficulties consumers had in understanding varitinancial offers and products (Commission
of the European Communities 1996a, 103).

The Commission employed the principle of transpeyen the context of the creation
and activation of risk capital markets in the Ewap Union. It argued that job creation in the
EU depended on the incentives provided for investétowever, the conditions that would
facilitate investments were not met in Europe. Téek of information and transparency in
capital markets in member states had a signifioegative impact, along other deficiencies such
as disparities in taxation, accounting rules antkh#gtcy laws. The lack of transparency of the
European institutions further discouraged investors

The European Union’s institutional and regulatorgniework does not provide the

necessary incentives or create the required tramspy stability and predictability for

the growth of pan-European risk capital. A heavigeis paid in poor job creation and
sub-optimal economic growth (...) Not only investdssit also the markets which bring
together investors and high growth firms must méet same levels of liquidity,

transparency and prudential which characterize td&samnarkets (...) In order to match

the requirements of European investors with Europeatrepreneurs, a real effort to

improve the transparency of companies and marketgecessary. (Commission of the
European Communities 1998, 12)

5. Rational expectations, the transparency of the C  entral Bank
and the European Monetary Union

Transparency played a key role in both justifying need of a common currency and the

institutional infrastructure to support it. Pritansparency was one of the most used arguments

% This aspect reminded of the disclosure requiresniemg-practiced in the US as regards corporatemance and
financial markets.
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in favor of a common currency: “increased pricensfaarency will enhance competition and
whet consumer appetites for foreign goods; pricgcridnination between different national

markets will be reduced” (Commission of the Europgaommunities 1996a, 74). Price
transparency held a prominent position in the Wetwn report “One Market, One Money”

which sought to provide the ultimate justificatifod the common currency (Commission of the
European Communities 1990b). The Commission eveduidite benefits of the common currency
against the three requirements of economic poéfficiency, stability and equity. Related to the
contribution of the common currency to economidceghcy, the report claimed that it would

lead to price transparency that in turn would faadrue competitive environment (Commission
of the European Communities 1990b, 36). Moreovee, tommon currency would increase
monetary and budgetary transparency as well as o governance transparency
(Commission of the European Communities 1990b, 285).

Transparency was essential in the design of teigutional infrastructure to support the
common currency having at its core the Europeartr@eBank. According to Padoa-Schioppa,
one of the main architects of the European monetaign, inspiration came from developments
in monetary theory: “[tlhe Treaty of Maastricht saans principles of central banking and
monetary policy that were identified through schiglaesearch and policy experience (...) In a
sense, the Treaty embodies what was learned alEmitat bank policies throughout the
twentieth century” (Padoa-Schioppa 2004, 19). Onthe lessons learnt was thdhe central
bank must be at the same time independent, acddantand transparent” (Padoa-Schioppa
2004, 32).

Transparency had its own place in monetary politgpired by game theory and the

rational expectations model briefly presented belBadoa-Schioppa found that transparency
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played an important role “by managing expectationsfinancial markets and guiding the
behavior of wage and other price setters” (Paddaeppa 2004, 92). He explained the
paradigmatic shifts in economic theories that cihes importance of transparency in monetary
policy. The institutional set-up that supported ddoption of the euro, the European Central
Bank and the reform of national central banks,ecfid these monetary theory considerations.
The transparency of the Central bank wass justifigdts simultaneous engagement in “hard
action and in the game of influencing collectivéa&eor” (Padoa-Schioppa 2004: 90).
Padoa-Schioppa differentiated between transparemmcy accountability arguing that
while they were often seen as “interchangeable®ytiforiginate from rather different
requirements” (Padoa-Schioppa 2004, 32). The @iffees between transparency and
accountability are the differences between effecteéss and democratic contrbtansparency is
justified in terms of monetary and economic poléffectiveness and is distinguished from the
information destined to ensure accountability withidemocratic process. Transparency referred
to “[u]tterances aimed at effectiveness [...] forsbooking and easily understandable to
economic agents and financial markets. The optirdaas not consist in maximizing the amount
of information but rather in a targeted selectidn neessages and clear command of the
interpretative keys used by the receivers. If appately managed, the communication of
intentions can raise policy effectiveness enormgdu@adoa-Schioppa 2004, 95). On the other
hand, the communication required by accountabgityl democratic control, has “a mainly
backward-looking content, needed primarily to ekplaow the institution has fulfilled its
mandate and how its actions relate to the intexedtwelfare of the citizens” (Padoa-Schioppa

2004, 95).
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The presentation above on the role of transpareantlge creation of the single market
and single currency helps us see the transparemttha opening-up of the EU decision-making
process primarily as the extension of an econooga! Existing academic accounts present a
different view, mainly because their analysis isdzhon a limited survey of the EU experience
with transparency. Most of the academic accounast gheir investigation with the 1991
Maastricht Treaty as presented below.

6. Transparency as access to EU documents and the o pening-
up the EU decision-making process

Most academic works consider the Declaration Nooflthe Maastricht Treaty as the
initial EU concern with transparency. This Declamatfocused on the right of public access to
information held by EU institutions and requirece ttommission to report on the measures
adopted to improves this access. In 1992, the gaauethe Sutherland Report was published, the
Presidency Conclusions of the European Council iimmiBgham included a declaration
(subsequently known as the Birmingham Declaratfmoposing several measures to open-up
“the work of the Community's institutions”. The d¢eed goal was to “make the Community
more open, to ensure a better informed public d@elmat its activities”. The Declaration
recommended wider consultation by the Commissiaor po drafting legislation, the regular use
of Green Papers, the earlier publication of Comimiss annual work program (by October of
the previous year). Other measures concerned tfgpE&an Parliament which was encouraged to
have more systematic contact with national parlisisie The Birmingham declaration
emphasized the principle of subsidiarity and thitebénvolvement of the Committee of Regions

and the Conference of Parliaments in the decisiaking proces$’

% For a chronology of the use of transparency assacto documents and open-up of the decision-makingess,
see Transparency — a Historical Overviewon the Council of the European Union website
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Three months later, in December 1992, the EdinbuCglincil developed the ideas
launched in Birmingham. The Presidency Conclusians Edinburgh emphasized the
consolidation and codification of EU legislationdaimproved access to information. The
possibility of opening-up Council meetings was nmmd in annex 3 of the document.
“Negotiations on legislation in the framework o&touncil” the document stated “shall remain
confidential”. However, voting records should bedaaublic and the Council may decide, by
unanimity, to open up some of its meetings. Indages in which the Council decided to open-up
the meetings, “public access” was achieved by igiley the meeting in the pressroom of the
Council building. Other measures to improve transpey of the Council included the provision
of explanatory notes on points A (adopted withoebate) of the Council agenda, improved
dissemination of information on Council’s functiogi and responsibilities, and “reinforcement
of the press service” by organizing journalistsugreisits to the Council.

In October 1993, an Interinstitutional declaration democracy, transparency and
subsidiarity was adopted at the InterinstitutioGainference in Luxembourg. Each institution
assumed specific tasks to improve transparency. Hi@pean Parliament was to ensure
transparency through the public nature of plenassi®ns and the meetings of its committees.
The Council pledged to open some of its debateBlighurecords and explanations of votes,
publish common positions, improve information floe fpress, improve general information on its
role and activities, provide access to archived,apport the simplification and consolidation of
Community legislation. The Commission pledged tsuea wider consultation through Green
and White Papers before formulating its legislapveposals, to publish its work programs in the

Official Journal, to facilitate access to its do@nts, improve access to databases and adopt a

http://www.consilium.europa.eu/uedocs/cmsUploadAgelpdf). It is very relevant to notice that alltemin this
document refer to transparency as access to dodsiraad no reference is made to the use of the pbrcets
economic sense.
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new information and communication policy. A seré®ther documents followed this pattern of
equivalence between transparency and access tomeéots and decision-making process
(documents related to the IGC 1996, the Amsterdamaty, the regulation no. 1049/2001 of the
European Parliament and of the Council, of MayZm1, regarding public access to European
Parliament, Council and Commission documents, d®gcently, the Lisbon Treaty which
entered into force on December 1, 2009, introduced rules regarding public access to
information on voting in the Council. Therefore,n@w decision concerning the rules of
procedure of the Council was adopted (Council Deci®f 1 December 2009 adopting the
Council's Rules of Procedure 2009/937/EU). The @amncil rules of procedures provide that
“the Council shall meet in public when it delibestand votes on a draft legislative act”.
Moreover, Article 15 of the Lisbon Treaty stateattlin order to promote good governance and
ensure the participation of civil society, the Umniastitutions, bodies, offices and agencies shall
conduct their work as openly as possibfe”.

The EU literature interpreted the emergence of ¢becept of transparency almost
exclusively in the light of these documents anchimitthe democratization efforts of the EU.
Viewed, however, from the perspective of the prasiases by the European institutions, the
transparency discourse in the EU can be interprieteéerms of a continuation of an economic
logic of market integration instead of a revivaltbe liberal principles of publicity and open
government. Let us now look at existing explarmaiof the emergence of transparency in the

EU studies.

% For a detailed discussion of the changes brouglid Lisbon Treaty in what concerns access to meas, see
“The Treaty of Lisbon and EU Openness and Transgsfeby professor Steve Peers, University of EsS@848,

published by Statewatch, available on the Statdwatbsite at http://www.statewatch.org/news/20084§ipa-talk-

june-2008-speers.pdf
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B. Existing explanations of the use of transparency in the EU

The topic of transparency is heavily present in Hlg studies. There are several
competing accounts that try to explain the intrdduc of the issue of transparency in the
European Community/Union. Although these accouiffserdon the description of the specific
conditions and causes which underlay this intradactthey agree on the identification of the
broad context in which transparency emerged indiseourse of the European institutions: the
adoption of the Maastricht Treaty and the Danis#i fesult in the referendum on the adoption of
the Maastricht Treaty. Most explanations rely omambination of the factors — the public
disillusion with national governments and Europé@#egration, the accession of Scandinavian
countries, the effort to reform public managemantie Commission, the rising influence of the
European Parliament and the ensuing interinstitatice-adjustment and bargaining.

Most accounts identify the adoption of the Maaktri€reaty and the Danish ‘no’ in the
ratification referendum as the main factors thdvayszed the EU concern with transparency.
The Danish ‘no’ is considered the political pusattmade member states and EU representatives
realize that public support for integration waslolwger unconditional and action was needed to
improve people’s perception of the European instiis. This dominant interpretation explains
the EU concern with transparency as a reactiondpular discontent, alienation and even
hostility to European integration. It positions tB& use of transparency within the broader
guestion of how the European institutions deciagedddress the question of the EU ‘democratic
deficit’. Oeberg, for example, stated that “[t]hmportance of the right of access to documents
was stressed, for the first time, in the Maastréddatlaration on the right of access to information,

which links that right with the democratic natufelee institutions” (Oeberg 2000, 311).
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A second type of interpretation links the EU concevith transparency with the
Maastricht Treaty, but not necessarily with the Ban'no’ (Héritier 2001; Thomson 1998;
Westlake 1998). It draws attention to the fact tthet Maastricht Treaty already contained an
annex in which the problem of transparency was gnotorth, before the Danish rejection of the
Treaty. This interpretation links the EU concerrihwthe transparency with the attainment of an
advanced stage of integration in which people’spsupand information could no longer be
ignored. The issue of transparency is linked to éwelution from an intergovernmental
organization to a supranational one. This integti@h puts emphasis on the expansion of EU
legislative powers granted by the Maastricht TreAtythors advancing this interpretation claim
that while secrecy characterizes diplomatic negonia within intergovernmental organizations,
it is impossible to maintain it in a type of supatinonal organization that the Maastricht Treaty
has created. This interpretation puts more emplasithe use of transparency as anticipation
rather than reaction, but it does not exclude tiditenal pressure that the Danish ‘no’ brought
to the issue of improving citizens’ knowledge amdess to the EU information and decision-
making.

Hans Brunmayr, at the time deputy director-genefahe Council Secretariat, justified
the emergence of transparency as a result of mgiziscontent with their national governments
that manifested itself against the project of Eespintegration: “the European citizen of the
late eighties and early nineties adopted a morgcalristance towards Government and — in
parallel with the structural crisis in the field e@onomy and employment — started to question
the achievements and objectives of European iniegfgBrunmayr 1998, 69).

lan Thomsonan EU official, pointed out that the greater emhas transparency that

followed the Maastricht Treaty was the result of@nbination of factors, among which the
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technological progress that made the disseminafiamformation easier and faster and the effort
to complete the Single Market which rendered thedslicies relevant to a greater number of
people (Thomson 1998). John Carvel, journalisttfier Guardian, supported this view, arguing
that the legislative torrent that accompanied themetion of the Single Market raised doubts
about the secretive decision-making process in Euke (Carvel 1998, 56). The Danish
referendum came as a shock and pushed the poaldi¢c@vards pledging more openness and
transparency: “[tlhere was a panic that people mighbecoming disaffected with the European
dream. Leaders started thinking about how to hitiegEU institutions ‘closer to the citizens’. In
the former Soviet Union, President Gorbachev hammped people Perestroika, Glasnost and
Democracy. In the EU, the promise became Democfadysidiarity and Transparency” (Carvel
1998, 57).

A number of accounts put emphasis on the role pldye the Scandinavian member
states in putting the issue of transparency orElleagenda and pushing for its materialization
(Grgnbech-Jensen 1998). This interpretation higkdigthe fact that although it was the
Netherlands that pushed for the inclusion of thpeaglix on transparency in the Maastricht
Treaty, the transparency debate really took off afler the accession of Sweden and Finland in
1995. These new member states, together with Dénrpashed for more open government
provisions during the IGC 1996 that led to the dibwpof the Amsterdam Treaty in 1997
(Fossum 2000, 128).

According to these accounts, Denmark and Swedess@defor the introduction of more
transparency and openness in the EU in order ‘toramodate their sceptical electorates” and to
protect their national tradition of open governmg@@&tgnbech-Jensen 1998, 186). Sweden, in

particular, was concerned that the principle ofmaicy of Community law over national law
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would undermine its constitutional principle of opgovernment and would lower standards in
terms of access to documents by its citizens, tBpgesenting a significant loss of democracy
(Oeberg 2000).

These accounts point out that the Scandinaviantdeanunlike other member states,
have a tradition of open government; that in Sweddmmark, and Finland public access to
documents was strongly protected. The Swedish ebeaimphe central one, with Swedish open
government tradition dating back to the 18th centsince the adoption of the 1766 Freedom of
the Press Act. Inspired by the principle of pulicdf the English Parliament, the 1766 Act
aimed to allow every Swedish citizens access tiwiaffdocuments (Oeberg 2000). The present
Act, part of the Constitution states that “[t]o thuer free interchange of opinion and general
enlightenment, every Swedish citizen shall have frecess to official documents” (quoted in
Oeberg 2000, 305). The Swedish practice is supgdijethe conviction — originating in the
Enlightenment values — that citizens have the riglknow what the public authorities are doing
and scrutinize their activities (Oeberg 2000, 308)ygnbech-Jensen drew attention to the
Declaration of the Swedish government in August41@@nexed to the Swedish Accession
Treaty (Grgnbech-Jensen 1998, 193-4). It signated Swedish concern with openness and
transparency in the EU and its pledge to maintainational standards:

Sweden welcomes the development now taking pladbe European Union towards

greater openness and transparency. Open govermmenin particular, public access to

official records as well as the constitutional prtion afforded to those who give
information to the media are and remain fundameptaiciples which form part of

Sweden's constitutional, political, and culturalitage.

However, an exclusive focus on the Scandinavidoente is deceptive if the long-term

use of the concept in the EU, in the constructibtine single market, is taken into consideration.
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Yet another explanation for the use of transpardncyhe EU, is offered by Peterson
who focused on how the transparency issue evolvttdrwthe Commission and argued that the
Commission’s initial support for transparency wagolitical” (Peterson 1995b). The
Commission, led by Delors, took advantage of tligscthat followed the Danish ‘no’ in order to
expose the Council’'s secrecy in the decision-makiracess and its tendency to impose the
Commission’s agenda, then blame it for unpopularsiens and overload it with responsibilities
(Peterson 1995b, 474). However, along the waysparency became a tool of administrative
internal reform within the Commission itself “[wlhd&egan as a political initiative, led by
Commission President Jacques Delors and Pinheiodo[Jde Deus Pinheiro, European
Commissioner for relations with the Parliament, tGn and Audiovisual 1993 - 1995],
eventually was transformed into an administrativereise, led by the Commission’s Secretariat-
General, to cope with the Commission's managenrafiigms. In the end, the primary goal of
the initiative was to create (in Pinheiro's word@shew ‘culture of organization' within the
Commission” (Peterson 1995b, 473-4). Delors andliddilson, Commission’s Secretary-
General, perceived the debate on transparency apportunity to reform the Commission
towards greater efficiency. The Pinheiro packadkeeddor an earlier formulation of the annual
work program of the Commission (in October of thheyous year, instead of January), more
systematic consultations (more frequent use ofrgesa white papers and the organization of
public hearings on chosen topics), clearer rulesaccess to information and better use of
technology to facilitate access. The transpareramkgge represented an effort “to systematize
and professionalize the work of the Commission'téP®n 1995b, 481).

Bjurulf and Elgstronmfocused not so much on how the transparency dedbatted, but

more on how it unfolded, particularly by looking thie negotiation and adoption of the 2001
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regulation on public access to documents, requingdhe Amsterdam Treaty (Bjurulf and
Elgstrom 2004). They explained the outcome of taaedparency debate in the EU in terms of
negotiations among key players: the Commission,nieenber states in favor of maintaining
confidentiality (a majority), those in favor of apeess (a minority) and the European Parliament.
The European Parliament had a strong interestti@irobhg more knowledge about the Council’s
decision-making process in order to gain more legerin the interinstitutional bargaining
processes.

Curtin and Meijers confirmed the link between ttse 1of transparency in the EU and the
increasing powers of the European Parliament (Gamid Meijers 1995). They claimed that the
European Parliament took the first steps in fa¥dramsparency through a number of resolutions
adopted in 1984, 1988 and 1994, requiring the Eappnstitutions to make available more
information. These scholars supported the idea ttiattransparency debate took hold on the
background of the interinstitutional bargaining ath@ increase of the EP leverage in this
process.

Jean-Paul Jacqué, director of the Legal Servicth@fCouncil of the European Union
(since 1992) described the introduction of transpey as a compensation for the impossibility
to simplify the EU decision-making process: “[d]alas mesure ou il n'est pas possible de
simplifier le tracé du labyrinthe [décisionnel], &olution a consisté a en rendre les murs
transparents, de telle sorte que le contréle dpirlion puisse s’exercer sur l'activité des
institutions” (Jacqué 1994, 32). He distinguishetitgen transparency in the proceedings of the
Council and the transparency of the EU legislatide. argued in favor of more transparency

regarding Community legislation, advocating its smidation, clarification and simplification.
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However, he argued against any attempt at furtfarsparency of the Council deliberations,
warning that it would lead to a loss of efficiermfythe decision-making process.

As seen above, the EU literature proposed varigptapations to the emergence of the
topic of transparency in the EU among which theliputhisillusion with government and the
project of European integration; the accession cgn8inavian countries, strong supporters of
open government policies; the effort to reform themmission; the rising influence of the
European Parliament which sought to obtain morermétion from the Council, and the ensuing
interinstitutional re-adjustment and bargainingt Biey all focused, more or less, on the period
starting with the early 1990s, when the EU insiio$ used transparency in the sense of access
to documents and opening up the EU decision-makiogess. The academic focus on this
period and the neglect of previous uses of tramsuar in the creation of the single market
influenced the way the transparency discourse heesn bdefined in the literature as a
democratization effort of the EU. This academicreight also led to claims that the EU is “not
transparent” while the EU continued to use trarspey very frequently in virtually all efforts to
integrate new dimensions of the market or initiatenew policy. Currently, the EU uses
transparency in efforts to define “economic andficial governance”, in the administration and
monitoring of funds or in the shaping of the laboarket by enforcing the requirement of
transparency in the mutual recognition of qualiiimas. The Commission continues to apply the
requirement of transparency in the obligation ofmher states to provide information and in the
consumer and competition policies. Transpareneyrtigally everywhere.

In the following, it is argued that the conceptrminsparency rose to prominence because
it was underpinned by new developments in econdh&ory that spilled over into other social

sciences. The use of transparency came to compteanen to some extent, replace the liberal
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concepts of openness and publicity. The Europeamerb played an important role because
transparency was central in the reflection on markegration that covered the most consistent

part of the history of European integration.

C. The history of the concept of transparency

1. Transparency: from a property of objectsto a pr  operty of
mental processes and human relations

The history of the concept intends to show how dpamency came to be used in
economic thought and how, from there, it spillederown other social sciences and the
governmental field. Transparency is a century-adcept, easily grasped because it captured a
property abstracted from basic human experienchs. Merriam Webster online dictionary
defines transparency as “the quality or state afidogransparent” where something transparent
refers to “especially a picture (as on film) viewyl light shining through it or by projection”.
The concept has been used as a tool by naturadcesiesuch as chemistry, botany, geology to
classify and inventory things: gems, minerals, tarxes, etc. Transparency, in this sense, was
no different from other properties such as colensity, hardness, weight, etc.

Transparency gradually started to be used to dmsabstract properties as well. In
particular, it was used in the effort to conceptaglhe relation between mind and reality or
between language and reality. It thus became pdheovocabulary built to grasp the conditions
that make possible the acquisition of knowledgemidns are able to know because the
relationship between mind and reality is transpogrcapable of transparency. If knowledge is
possible, a certain level of transparency betwegmd rand reality must be supposed (Muirhead
1897). Transparency between mind and reality waulplpose the acquisition of “a system of

concepts which exhausts the contents of the wanldl ia internally harmonious” (Muirhead
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1897, 482). Transparency, however, also presuppmsestain degree of invisibility, we may
reach knowledge though we are not aware of allnteehanisms through which we achieve it
“[Klnowing is transparent in action, i.e., strueuand function are not visible in experience as
materials in the same field with the contents téed there being placed” (Hocking 1906, 10).

A ramification of this idea is that since humane able to know, they are able to know
themselves, and therefore to know the others -npa¢hize (Maucorps 1960). The capacity to
know one another is, according to sociologists pagchologists, a pre-condition of social
harmony. Transparency thus came to define a pppé&docial relationships, of human conduct
towards one another, a variable to be studiedlatioa to social harmony. And more often than
not, transparency as a feature of human conductwasidered a virtue — individual, social, and
even political (Cook 1902). Rousseau used the gurtoecharacterize “open and candid social
communication” (Hood 2006, 5). Cohen drew attentiwat for Marx “relations between human
beings under socialism are "transparent” and 'ligiele"™ because social institutions that
maintain social opacity (such as the market) disappCohen 1972, 194, 203). In Marx’s vision,
socialism achieved transparency because the “ghgooy between the surface of things and
their true character” was removed (Cohen 1972,.194)

Simmel used the concept to refer to the fact tfadtl relationships of people to each
other rest, as a matter of course, upon the préomdhat they know something about each
other”(Simmel 1906, 441). And although he denied theaddi@nefits of complete transparency,
he argued that to “know with whom we have to ddahesfirst precondition of having anything to
do with another” (Simmel 1906, 441). Tagiuri, Kogand Bruner used transparency to refer to
“the extent to which a subject’s preferences am@anto the other members of a group” and as

Simmel, they argued that “the organization of bédrawithin a group is necessarily dependent
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upon a certain level of knowledge by its membertheir preferences for one anothéFagiuri,

Kogan, and Bruner 1955, 378, 368). The conceptanfisparency became a tool in the scientific
effort to understand motives, preferences, andraste behind actions, in sociology and
psychology. It was used in the inquiry about theysven which knowledge of preferences and

interests affect human behavior. Later on, it bezan important element in game theory.

2. Transparency in game theory

One of the interesting developments of the usesaofparency as a property of human
relations is in game theofy.The goal of game theory is to model strategic tiemaand
interaction. In the early stages of the developimgate theory took the form of “mathematical
curiosity” (Schmidt 2002, 1). However, as the tlyeadeveloped to model more and more
complex situations of economic behavior, it wasamed with insights from logic, psychology
and theories of information (Schmidt 2002, 5). Ttheory also thrived in the research on
military, operational decision-making (Schmidt 2002)?® Transparency, defined as the
condition in which the players know each other'sines and preferences, became to be studied
as a variable in relation to cooperation or deéectit was found, especially in iterative games,
that the greater the transparency between playeesbetter they know each other and their
preferences), the greater the propensity for catjper and the greater the possibility to avoid
irreparable consequences. Transparency becameiapeslevant in deterrence games where

the risks of misperception could lead to disastmussequences (e.g. nuclear wars).

27 Game theory was developed in mathematics, butvré that introduced the approach to the broad emwéd
environment was von Neumann and Morgenstern's 19Bdeory of Games and Economic Behaviour”
(Morgenstern and Von Neumann 1944). For an overvidwhe history of the game theory, see Kreps and
Rubinstein (Kreps and Rubinstein 1997)

% Receiving consistent military funding through suchanizations as the Rand Corporation (Schmid222p
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The hypothesis that increased transparency improkiadces of cooperation and ensured
compliance was transferred to study the relationsray states as players of strategic games and
the emergence of international regimes, as seewbdlhe European Commission’s practice of
constantly requiring information from member statesverify and ensure compliance with
Community legislation fits into this logic.

3. '_I'ransparency as a condition of compliance in int ernational
regimes

The question of how to design efficient internatibregimes captured the attention of
many scholars, especially during the 1980s. THeatdn on the design of international regimes
was underpinned by the governance structures agprioatransaction cost economics, already
presented in the governance chapter of this thssdochwil and Ruggie connected the work of
transaction cost economists Williamson and Ouclih e organizational-design approach of
the functional theory of international regimes: €tkey issue underlying this approach is to
discern what range of international policy problecas best be handled by different kinds of
institutional arrangements, such as simple norntoofdination, the reallocation of international
property rights, or authoritative control througsrrhal organizations” (Kratochwil and Ruggie
1986, 772). A similar argument was presented bygdetjand Beth A. Simmons (1987).

This search for an effective design of internatioregimes was coupled with insights
from game theory. According to these studies, prarency as knowledge of actors’ behavior
and expectations represented as a key elemeneiddsign of regimes (Haggard and Beth A.
Simmons 1987, 513). Thus, effective institutionabagements of these regimes (in areas as
diverse as international trade, nuclear proliferatand human rights) required international

organizations to play a significant role in ensgritnansparency among the actors involved
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(Kratochwil and Ruggie 1986, 772). Yourig the famous “Governance without government”
edited by Rosenau and Czempiel, argued that tregrspawas an essential ingredient of regime
effectiveness (Young 1992).

In the 1980s, transparency was extensively useghime theory inspired reflection on
international regimes, especially in relation tanarcontrol negotiations and treaties. For
example, transparency was a concept frequently geldseph S. Nye Jr. in most of his works
on arms control (Nye 1982). Nye argued in favortrainsparency as a confidence-building
measure: “one of the goals of long-run nuclear-nisluction measures is to increase the
transparency and predictability in the U.S.-Sowvielationship as a means of reducing the
chances of miscalculation(Nye 1984, 411). Nye singled out the Standing Chasve
Commission created by SALT as an example of a laodigd to increase transparency.

A similar position was maintained by Jervis whousg that “[clooperation is made more
likely not only by changes in payoffs, but also ibgreases in the states’ ability to recognize
what others are doing — called “transparency” mltterature on regimegJervis 1985, 73). Just
like Nye, he referred to the Standing ConsultatB@mmittee as one of the most successful
outcomes of SALT and argued that “in some casassfrarency mainly means determining what
specific actions others are taking” (Jervis 1989, 7

Oye extended the use of transparency as a vailialdategic iterative games beyond
arms control to other situations in which coopemtor defection were at stake, for example,
defection as continuation of indirect export sukesidn violation of economic agreeme(@ye
1985, 16). Transparency ensured the visibility mlations: “[i]f defection cannot be reliably
detected, the effect of present cooperation onilplesfuture reprisals will erode” (Oye 1985,

16). Oye thus justified the inclusion of “provis®for surveillance — for example, mechanisms
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for verification in arms control agreements or $baring information on the nature and effects of
domestic sectoral policies” as a means to increassparency (Oye 1985, 17). He argued that
the literature on game theory and institutional roeéconomics provide useful insight into
addressing the “increasing iterative characteitafons” (Oye 1985, 17).

Transparency was used by GATT since the late 19@6sillustrated by the 1979
Agreement on technical barriers to trade that meguihe publication of technical standards to be
enforced in member states and the notificationhef parties through the GATT secretariat of
other details concerning these technical stand§odsducts covered, rationale, etc.). This
practice is very similar to the 1983 Council Direetwhich imposed the obligation to notify the
Commission on the intention to introduce new tectinstandards. Central to both GATT and
the WTO remains the principle of non-discriminatiand the elimination of barriers through
transparency (Hood 2006).

An important spillover of game theory was, as alyeseen in the preliminary mapping
of the concept in the EU, its application in momgtaeory in relation to rational expectations.
Put it simply, the institutional design of monetgglicy, in order to be effective, must take into
account the rational expectations and the stratgdgices of the actors involved (central banks,
wage earners, etc). The effectiveness of mongtaligy depends, in fact, on the credibility and
reputation of the central banks. These two chariatites, in turn, depend on the transparency of
policies enacted by the central banks. Transpargmoyes beneficial for economic activity
insofar as it determines a climate of confidenaealb actors involved. What is at stake is the
capacity of public authorities to maintain the doddy of their commitment to economically
efficient policies. The governance chapter of tthesis already elaborated on part of this

discussion which presents transparency as anutistial requirement for economic growth.
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4. Neo-institutional economics and transparency

The World Bank, the IMF and the OECD used the cphoétransparency to emphasize
the institutional requirements for economic deveiept. In 1998, the IMF published the Code
of Good Practices in Fiscal Transparency and ore hser, the Code of Good Practices on
Transparency in Monetary and Financial PoliciesKIlP98, 1999). Transparency was defined
in the IMF document as “an environment in which dhgectives of policy, its legal, institutional,
and economic framework, policy decisions and tih&iionale, data and information related to
monetary and financial policies, and the terms géreies' accountability, are provided to the
public on an understandable, accessible and titveedys”(IMF 1999). The goal of transparency
was to create the conditions for the optimal funtig of the market: “[ijln making available
more information about monetary and financial pel¢ good transparency practices promote
the potential efficiency of markets” (IMF 1999).whs assumed that the efficiency of the market
increased if the private sector was well informdabw the policy process and formed
expectations accordingly. As seen in the previdwepter on governance, the good governance
approach of the World Bank, inspired by neo-insititel economics, included repeated
references to the requirements of information, dpamency and communication as ways to
ensure both credible commitment and the necessarglconsensus around the institutions that
ensure economic development and growth.

The promotion of transparency by international arg@tions such as the World Bank,
the IMF and the OECD took place, as shown in thevipus chapter, within the broader
discussion of the good governance principles. thiss closely related to the neo-institutional
emphasis on the role played by the polity — whishalglishes the rules of the game — in

economic development (see also Best 2005). Tramspa eliminates uncertainty — which is a
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significant source of transaction costs, but cao glay a major role in ensuring the credible
commitment of public authorities to economicallji@ént policies. In this type of reflection,
political institutions are evaluated as means tonemic performance; the ideas behind good
governance — transparency, accountability, ruléaef participation — are justified in terms of
their capacity to lead to economic performance, indierms of the protection of individual's
rights. Better information on the actions of pubdiathority is needed in order for economic
agents to engage and perform best in the markeserarguments are abundantly present in the
1992 Sutherland report that made important recondat@mns for the completion and success of
the single market and was extensively quoted ineroms Commission documents. As such,
transparency is not a revival of a liberal prineigf openness and publicity, but an economic
principle regarding the efficient functioning ofthanarkets and political institutions.

5. Transparency in the financial markets: a success  or of the

1930s “disclosure”

Transparency also emerged in study and regulatibnfirmncial markets and,
consequently, in relation to corporate governaftogid substitute, as Hood remarked, the term
of disclosure frequently used after the 1929 cf&kiod 2006). The 1929 crisis constituted a key
moment that brought attention to the problem obrmfation in the functioning of financial
markets, more precisely in what concerned inveptotection and market integrity (Doerfer
1934). Disclosure became a pivotal principle of isgulation of securities trade. The Securities
Act of 1933, also known as “truth in securitiestvlaghad as objective “to provide full and fair
disclosure of the character of securities solchterstate and foreign commerce and through the

mails, and to prevent frauds in the sale theraud, far other purposes®. The information had to

# Securities and Exchange Commissioaws that Govern the Securities Industry
http://www.sec.gov/about/laws.shtml#secexact1934
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be made available at the time of the registratibrthe securities to be traded. Disclosure
concerned balance sheets, profits and loss staterieans, and other information that could
affect the decision of buying securities (Hanna @ndington 1933). According to Blum, the

disclosure of information required at the registratof securities was meant to facilitate the
“intelligent judgment of its value by the investipgblic” (Blum 1938, 52). Failure to disclose

relevant information was punished as criminal ofie(Blum 1938, 52).

The 1934 Securities Exchange Act extended the remeints of disclosure to the internal
functioning of corporations. The Exchange and SgearCommission (SEC) founded by the
Act was in charge of enforcing rules of disclosemncerning the information given by the
management to shareholders prior to votthghis requirement aimed to protect investors and
shareholders and ensure the integrity of the matkethe 1970s, the principle of disclosure
became the main regulatory tool of the SEC reggrdiorporate governance — the relations
between management, board of directors and shaleisol

The term of transparency is currently used in foranmarkets as a synonym for
disclosure. Investopedia defines transparency @lse“[extent to which investors have ready
access to any required financial information almabmpany such as price levels, market depth
and audited financial reports. Classically definegl when "much is known by many",
transparency is one of the silent prerequisitesany free and efficient market. When
transparency relates to information flow from tlmenpany to investors, it is also known as "full

disclosure™!

30 http://www.sec.gov/about/laws.shtml#secexact1934
31 http://www.investopedia.com/terms/t/transparersyy.a
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As seen in the preliminary mapping of this sectitwe, European Commission also used
transparency in this sense when referring to thke ¢d information and transparency in capital

markets in member states which discouraged investor

6. Price transparency, competition and ordoliberali sm

One way to understand why the European Commissibrs@ much emphasis on price
transparency is to understand the key role conmpetihold in German economic thought.
Scholars often mention that the design of competitules in the European Community was
strongly influenced by a German school of econothaught, namely ordoliberalism (Gerber
1994). Ordo-liberalism is considered a particulanich of neo-liberalism, developed by a group
of economists at Freiburg University among whom t&faEucken, the founder of the journal
Ordo. Eucken was one of the advisors of Ludwig Erhaha ater became the German minister
of economy and was one of the negotiators of tleafirof Rome (Foucault 2008). Other names
of the Freiburg school include Franz Bohm, alsanfloential name in German economic policy
in the seventies and Muller-Armack, an economic¢ohian, later on, state secretary of Ludwig
Erhard (Foucault 2008). The Freiburg school wagiqadar influential in social and economic
policies in that period, especially in what con@sfrtompetition policy (Gerber 1994).

For the ordoliberals, competition was key elememtd proper functioning of markets
(Foucault 2008). However, ordoliberals believedt tttee market by itself could not ensure
competition. Ordoliberals believed that competitwas to be achieved through intervention and
institutional design. Foucault remarked that foe trdoliberals “competition is therefore an
historical objective of governmental art and notaéural given that must be respected” (Foucault

2008, 120). The ordoliberal thought underlined tha proper functioning of the market
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depended on its being supported by what Foucasltriied as an “economic-juridical order”
(Foucault 2008, 163¥.

The price mechanism was a key institutional tooktsure competition. According to
Tribe who studied the German economic discourseha period 1750-1950, ordoliberals
considered the price mechanism as the means thsghigh to ensure “the optimal allocation of
resources in the market” by establishing the liekneen producers and consumers (Tribe 1995,
223, 233, 237). Therefore, public intervention weguired to create the institutional design that
would guarantee the proper function of the pricemaaism.

It is in this grid that the constant preoccupatioh the Commission with price
transparency should be understood. As already orexdi German ordoliberal thinkers acted as
key economic advisors to the influential German istér of economy, Ludwig Erhard, who
participated in the negotiation of the Treaty oihf® Moreover, Tribe argued that:

The pressures shaping the evolutionary path ofEil®pean Union are not short term

contingencies; they are part of the ongoing resirugy of the international order that

accelerated in the nineteenth century, with the oisthe new industrial economies. The

German economic tradition, with its focus upon spatme, human need, and the

institutional basis of economic order, was pecljiaadapted to the creation of an

integrative strategy for the European econdiimbe 1995, 261)

Kimball described the German concept of markttranspz as “the objectives of

achieving crystal clarity of the forms as well agansiderable degree of uniformity” so that

“competing policies then become readily compardbleinexpert buyers” (Kimball 1962, 25,

%2 1t is interesting to notice that when talking abaudoliberalism, Foucault also pointed to its urfhce on
American subsequent development of a particulandbreof economic history, referring to the early ksorof
Douglass C. North: “[h]ere the neo-liberals raisedwhole series of problems that are more historarad
institutional than specifically economic, but whiopened the way to very interesting research onptiligical-
institutional framework of the development of capgm, and from which the American neo-liberalsdfgad. The
ideas of North on the development of capitalism,eicample, are directly in line with this opening made by the
neo-liberals (...)" (Foucault 2008, 135). Accordimgthe editors of his book, Foucault referred totN'erThe Rise
of the Western Wor]dwritten in collaboration with R-P Thomas (Camiged Cambridge University Press, 1973),
known to Foucault through its French translationJoyvi. Dems,L'Essor du Monde Occidental: Une Nouvelle
Histoire EconomiquéParis: Flammarion, 1980)
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19). Germans enforced the standard of “markettiamesiz” and this term became know to those
who studied the German experience (Kimball andslawi 961, 198). Bodenhofer discussed the
transparency of labor markets, arguing that “[flrtme macro-economic point of view, returns
accruing from better information in the labor mdrlkee represented in a more efficient
allocation of manpower{Bodenhofer 1967, 443-4).

This German principle of “markttransparenz” inflged greatly the preoccupation with
price and market transparency from the early stafiéise creation of the common market. The
theoretical debate on European market integratidhe 1960s focused on the consequences that
the enforcement of a market transparency standatddahave on competition, though not all
agreed on its benefits. Phlips defined a ‘tranggamearket as “a market in which sellers have a
precise knowledge of the prices, terms of saleddrplialities of their competitors’ products, and
in which buyers have a precise knowledge of theegtiterms of sale and of the qualities of all
sellers’ products’(Phlips 1962, 85 footnote 11). Phlips criticizede tEuropean policy of
publicizing prices arguing that an “imperfectlyrisparent market” was to be preferred since it
created comparative advantage that could furtheowmage competitive behavior (Phlips 1962,
92). He found that the European Coal and Steel Qamtynpolicy which aimed to create “a
transparent common market by the publication dfeplists and freight charges” would actually
fail to increase price competition since it riskexcouraging the alignment of prices (Phlips

1962, 92).

7. Publicity, open government and the public sphere
To understand the ways in which transparency degdanim the liberal principle of
publicity is to understand what the principle obpcity was meant to accomplish. The principle

of publicity — within classic liberal thought — néiced the publication of the decisions and the
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debates that took place in assemblies/ parliaméogether with details regarding the votes —
who voted for what and on the basis of which reasp(Bentham 1999, 38; Guizot 1852, &%).

It also required the access of the public and/arrjalists to assemblies’ meetings (Bentham
1999, 39-40). The principle of publicity was meantserve several purposes, the main ones
being to encourage the public exercise of reasdrt@prevent arbitrary uses of power by public
authorities. In Guizot’'s words “publicity is pertsaghe most essential characteristic of a
representative government. ...it has for its objeatall upon all individuals who possess rights,
as well as those who exercise powers, to seek measd justice, the source and rule of
legitimate sovereignty. In publicity consists thenld between a society and its government”
(Guizot 1852, 80). It is important to stress tha principle of publicity was only an element
within the broader edifice of representative goweent, along with other fundamental principles
as elections and the separation of powers.

Bentham presented several arguments in favor diguiyball formulated in regard to the
relationship between citizens and their represemmin assemblies. He argued that information
and public deliberation benefit both citizens aheirt representatives. Citizens are able to
express well-informed votes while the represengativan gain the confidence of the public on
their publicized and reasoned decisions. It is irgu to stress that public deliberation meant
for Bentham an open confrontation of opposite @it view and that the benefits of public
deliberation consisted in its capacity to produlce best argument out of a set of divergent
opinions: “[o]pposition, with all its efforts, fafrom been injurious to authority, will have

essentially assisted it. It is in this sense thaas been well said, that he who resists, stremgth

% Jeremy Bentham, ‘Essay on Political Tactics: doirtg Six of the Principal Rules proper to be obserby a
Political Assembly, In the Process of Forming a iBien: with the Reasons on which they are Grounded a
Comparative Application of them to British and FebrPractice: Being a Fragment of a larger Workkat&h of
which is subjoined’, London, 1791.
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for the government is much more assured of thergésaccess of a measure, and of the public
approbation, after it has been discussed by twdiegarwhilst the whole nation has been
spectators” (Bentham 1999, 31). This is why for thRam, publicity meant the publication of the
arguments in favor of a motion, but also the argusdormulated against it. It meant the
publication of official accounts of parliamentargldites, but also the publication of non-official
(newspapers) accounts “to prevent negligence astodesty on the part of the official
reporters” (Bentham 1999, 40). The hope that pithlield for Bentham, was that, thus, “a habit
of reasoning and discussion will penetrate allsgaf society” (Bentham 1999, 31).

Probably one of the finest discussions of the &bgrinciple of publicity is the one
carried out by Habermas in his analysis of the ipubhere. He traced the evolution of the
principle of publicity from feudalism to the weltastate (Habermas 1993). While Habermas
acknowledged that “publicity continues to be anaoigational principle of our political order”,
he argued that there had been significant modifinatin the understanding and uses of this
principle (Habermas 1993, 4). Feudalism was charaed by the “publicity of representation” —
the lords “represented their lordship not for, imafore’ the people” (Habermas 1993, 8). On the
other hand, in the bourgeois public sphere, pupliobecame increasingly associated with the
public use of reason: “[tlhe bourgeois public sgheray be conceived above all as the sphere of
private people come together as a public; they sdaimed the public sphere regulated from
above against the public authorities themselveengage them in a debate over the general rules
governing relations in the basically privatized kuiblicly relevant sphere of commodity
exchange and social labor. The medium of this ipalitonfrontation was peculiar and without
historical precedent: people’s public use of themson” (Habermas 1993, 27). In this sense,

publicity was opposed to secrecy — the accessoigoweéreign exercise of authority based on
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voluntas: “[jjJust as secrecy was supposed to s#meemaintenance of sovereignty based on
voluntas, so publicity was supposed to serve thamption of legislation based on ratio”
(Habermas 1993, 53).

According to Habermas, the welfare state withessednlargement of the public sphere
which led to the interpenetration of public andvpte realms and a loss of the main functions of
publicity — that of the rational-critical public bate as an input to the legislative process. He
deplored a re-feudalization of the public sphereabse the public no longer participated in
critical-rational debates, but was only called ugonlegitimize the decisions of authorities:
“within an immensely expanded sphere of publicitg mediatised public is called upon more
frequently and in incomparably more diverse waydlie purposes of public acclamation; at the
same time it is so remote from the processes oéxlecise and equilibration of power that their
rational justification can scarcely be demandetalene be accomplished any longer, by the
principle of publicity” (Habermas 1993, 180). Acdorg to Habermas, the degradation of the
public sphere coincided with the transformationtteé role of the parliament from a forum of
debate to a place where party decisions were siogifirmed (Habermas 1993, 205).

Post-1990s, academics, including Habermas, pattaih to the emergence of a public
sphere in the EU. Most of these inquiries lookdd the relationship between the existence of a
public sphere and the democratization processdarEld. These studies tend to be explorative
and normative as they attempt to define the charigtits of a public sphere and map the
potential of the emergence of a public sphere fpbreses) in the EU. These studies identify
transparency, along with participation and openn@ssonditions of a public sphere in the EU.
However, the emphasis is on how to generate forofrdebate that can provide input in the

decision-making and the legislative processes ef EbJ. Again, in these studies as in the
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writings of classics such as Bentham and Guizad, rdquirement of transparency (publicity,
respectively) is subsumed to a larger objectivieat df encouraging criticism, deliberation and a
rational check upon decision-making. That is whyneopublic sphere approaches to the EU
emphasize, to no surprise, the role of parliamgnaasemblies or other “deliberative entities”,
the “strong publics” (Fossum and Schlesinger 2007, Alongside “weak publics” in civil
society, parliamentary assemblies constitute ortaepillars of any democratic system (Fossum
and Schlesinger 2007, 4). The goal is to createdfamunicative space (or spaces) in which
relatively unconstrained debate, analysis andcaiti of the political order can take place”
(Fossum and Schlesinger 2007, 1). Transparendigeih and by itself is not a goal, but a means.
This means that, in terms of institutions, thesblipusphere approaches to the EU potentially
conflict with the “governance” approach since tagdr is based on a belief that parliaments are

no longer a viable form of representation and dewisaking (as in the FSU papers).

D. Conclusions: Transparency versus publicity in the current
rationality of government

Transparency departs from publicity because it da#sassume, create, or require any
mechanisms, channels, or procedures to activateatmpublic debate. Transparency is not about
a confrontation of opposing points of view or abthé public exercise of reason. As seen in its
evolution, the concept of transparency is about @dhiacy; it assumes the unity of thought with
reality, a unigue vision of things that has to &éesaled.

The history of the concept shows how transparemcaime a central element because it
was supported by a large consensus regardingnefiteefrom the various branches of economic
theory (game theory, neo-institutional economicenetary theory, competition policy theories,

etc). Transparency as developed in economics cosdire establishment of conditions for
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optimal market functioning. The ability of individls — in their capacity as entrepreneurs,
shareholders, customers - to make the best judgmeahte market is one of these conditions.
However, transparency as developed in economicsesnak provisions, nor could it make,
concerning the forums for public deliberations. Dual of publicity was to encourage people’s
reflection on public issues while the goal of ty@er®ncy is to ensure that the optimal economic
decisions are made and maintained. This marks a distinction with the older concept of
publicity that encouraged critical debates as atsgr of and input into the legislative process.

Transparency, as it has been used and justifietianearlier stages of the process of
European integration, concerned the flow of infaiora between Commission and member
states and provided no locus of debate. It wasnaasdiuthat the Commission was in a better
position to propose legislation when it was welflormed about the situation in the member
states. It was also assumed that the Commissioorcenf the European legislation more
effectively if it had access to data from membatest. An even deeper assumption was that the
market functioned better when the economic agamsvkrelevant conditions of the market. This
understanding of transparency represents a signifideparture from the liberal principle of
publicity insofar as it is justified uniquely bysitpresumed positive effects on economic
performance and to the extent that its main ougl¢he market. Publicity was closely linked to
the existence of forums for public debates inclgdwarliaments, elements that lacked in the use
of the concept in the earlier stages of Europetagmtion.

In what concerns the use of transparency by thenstitutions in order to increase the
acceptability of the EU, another interesting usel axperience of transparency is worth
mentioning, if only anecdotally. In the 1940s, avalationary step in marketing was the

invention of transparent film wrappings, the cellape and other equivalent materials. It
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revolutionized the universe of packaging and adsieg. Zimmerman eulogized the new
opportunities created by transparent film packagiegause “[tlwo-thirds of the items bought on
impulse are purchased because of display and 28gmtrbecause of their transparency. Thus,
mass display and pre-packaging are essential ipdke war development of the super market”
(Zimmerman 1946, 387). And Francis E. Simmons wrote

we are interested in the eye appeal, the attrassse the stimulus to impulse buying

which transparent wrapping films can impart to mangs of consumer goods”; “[tlhese

case histories all demonstrate that the use o$paent wrapping films in packaging, is
serving to bring about something of a minor reviolutin the experience of marketing.

This revolution is not one affecting the naturdam of the product, but it is one which

materially affects the presentation of the prodiocthe consuming public(Francis E.

Simmons 1949, 513, 517).

This resonates with the European Commission expectdhat the wrapping of a
transparent film around the EU would increase pipealing to the masses. But, leaving the
anecdotal aside, the history of the concept ofsparency and its emergence in the EU discourse
show, just like in the case of governance, an jpeeetration of economic and governmental
rationalities. Once again, we witness the formalatiof innovative ideas in the fields of
economics that are subsequently extended to oth®alssciences and in the area of public
policy. Transparency is a concept with a solid ecoic background that came to replace the

older concept of publicity, perhaps, thus, losioghe important elements in the process, such as

the emphasis put on the public use of reason amgpeting views on policies and decisions.
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IV. On the concept of partnership

As in the previous chapters, the interest in disiogsthe concept of “partnership” is
justified by its use in many of EU policies, docurteeand reform agendas?artnership” is a
concept that designates a type of relationship cbase cooperation, lack of conflict, on the
presumption that the parties have common objectivaesare dominant in the relations among
them. The Merriam Webster online dictionary defipestnership as “a legal relation existing
between two or more persons contractually assatiasejoint principals in a business or the
relationship resembling a legal partnership andallgtnvolving close cooperation between
parties having specified and joint rights and resjlalities”. Since the 1980s, the EU has
deployed the concept, to different degrees, iruglty all policy areas, ranging from social and
regional policies (especially in what concerns iimplementation of the Structural Funds) to
transport and communication policy and more encasipg agendas such as the reform of
European governance and the stimulation of an edfwropean citizenship and civil society.
The concept also played an important role in tiflecgon on European economic governance in
the 2000 Lisbon strategy and its subsequent rengsi@he concept continues to have a
significant presence in EU documents.

Partnership has also received considerable attemicEU studies mainly among the
scholars who used the multi-level governance m@iliarks 1993; Hooghe and Marks 2001);
those who study the phenomenon of Europeanizati®eche 2000) or the surfacing of
ideological cleavages in the EU institutions (Hoegimd Marks 2001). These studies present the
use of the principle of partnership by the EC/EUaagndicator of the innovation of governing

the EU. They refer both to the overalli generisarchitecture of the system such as multi-level
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governance created through partnership among Eamgmetional, local and non-governmental
levels, or the development of a specific EU ideglegthe regulated capitalism model — as a
counterpart to neo-liberalism in which partnershipplies social solidarity, redistribution of
resources and the intention to regulate the maifkéaeghe 1998; Bache 2000). For example,
Marks referred to the “fundamental innovations he administration of the Structural Funds”
and asked whether “these institutional innovatiomdicate a fundamental shift in European
political integration”, whether is possible to tadkout “the outline of a new political order, a
Europe of regions, in which states are outflankgditbnational governments dealing directly
with Community-wide bodies” (Marks 1992, 192).

The argument in this chapter follows the patterthefprevious chapters. Firstly, | show
that partnership plays a significant role in the Efionality of government, being widely
deployed at all policy levels. Secondly, | showtthas not an EU innovation, but is borrowed
from an existing rationality of government. To dhist | trace the genealogy of “partnership” and
| associate the EU use of the concept with itsingdS urban and social policy in 1960s and
1970s, in business models and economic theoriesrantdeast, US theories and practices of
federalism.

The genealogy of “partnership” overlaps, to a ¢ertiegree, with that of “governance”,
as both concepts acquire their status within tlekdp@und of the same or similar developments
in social sciences. As seen in the chapter on gavee, a new understanding of society and
control invites a reflection on new types of radaships between the governors and the
governed, among which partnerships and networksafidms in economic thought also affected
the evolution of both concepts. Neo-institutionabmomics argue that in order to create the

conditions for economic growth, both formal ancommfal institutions must change. This change
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is gradual and often happens when the populati@ansstealizing the benefits it stands to gain
from altering existing institutions. Neo-institutial economists argue that partnership among
public authorities and the population and ownersifipolicies directed at institutional change or
economic development facilitate this recognitionl a&acommend them as important conditions
for adopting the institutions conducive to econogriowth (Paul Collier 2001; North 2004).

The discussion in this chapter is important bec#usece again corrects the image of the
EU as an innovator, as portrayed in the literatbyeshowing its foundational sources. Thus, it
moves the discussion from the EU level to a broadetext in which innovation in government
took place. The genealogy of the concept shows phsit like in the cases of governance and
transparency, its emergence was facilitated byairerdevelopments in social sciences, the

formation of a rationality dominated by an econotomic.

A. The use of the concept of partnership in EU documents
1. Preliminary mapping

EU studies focus on the emergence of the partemiciple in 1988, in relation to the
European cohesion policy. Scholars of the EU imetgal the introduction of the partnership
principle as a sign of innovation in the Europeam@unity and the emergence of a multi-level
governance model in which the Commission engagedl land regional authorities, along the
national ones, in European public policy (Hooghd &farks 2001). However, this approach
diverts attention from previous and parallel usésth® concept in EU documents and it
disconnects its use from contexts outside the Hig. @reliminary mapping of the concept in EU
documents shows that the concept was used by tHEUWEGefore the 1988 reform of the
Structural Funds and that, seen in the light oWviptes developments in public policy in the

member states and even by European Community,itbelfpartnership principle appears as a
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continuation of an already consecrated logic oflipudiction, not a break-through. The 1988,
1993 and 1999 reforms of the Structural Funds gdized a principle that had been making its
way in public policy for at least 10 years, in theeas of restructuring economically declined
areas and tackling social problems such as unemmgol/and the transition of young people to
the labor market. This preliminary mapping setsdtage to connect the EU use of the principle
with the US experience. As shown below, the pastmprprinciple has been practiced in the US
where it meant both a reconsideration of the U tgpfederalism, by better articulating the
relationship between the three levels of governméstate, federal and local) and a
reconfiguration of public policy by sharing or ted@rring responsibility for urban revival or
major public projects to the private sector.

As used by the EC/EU, partnership implied a reatersition of the meaning and role of
specific relationships: between the Commission thedmember states, amongst member states,
between public and private actors, among privatera¢themselves, between citizens and public
authorities. Three main applications can be idetiin the use of the concept in the vocabulary
of the EC/EU. The first was the use in social pescand programs. Here, the EC explicitly
adopted partnerships as an already existing peaatic supplementing or substituting the
activities of the (welfare) state through the inseshent of private actors, at the local level. In
this case, partnership also embodied a consecpaiieciple of local development and growth,
mostly inspired by the US experience. The introiucof the partnership principle in the reform
of the Structural Funds followed this model, alomigh a certain pattern of re-organization of
local-state-federal government relations develdpaad the 1970s on, in the US.

A second application of the concept by the EU wasasioned by the reflection on

economic growth and competitiveness in the singheket. This phase started after 1992 when
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the focus shifted from the completion of the insrmmarket to the restructuring of the European
economy, seen to be lagging behind the US and Jdparreflection was on the need to revamp
the European economy and reconsider its economiergance in order to make it more
competitive. Partnership played a central rolehis teflection, which emphasized the need to
establish a new relationship between the publicthagrivate sectors and increase ownership of
reforms. This reflection was expounded in import@dotuments such as the 1993 White Paper
on Growth, competitiveness, and employment, thé©208bon Strategy, the 2003 Sapir Report,
the 2004 Kok report, and the 2005 Renewed Lisbaat&jy. Emphasis was put on public-
private partnerships when it came to financing majdrastructure projects, boosting the
innovation capacity of the European economy (R&Dbpetter preparing the workforce through
joint school-business training and education ptsjedhis reform of European economic
governance required two other types of relatiorsigpchange. It required partnership among
the member states to coordinate economic poliegsecially after the adoption of the euro. And
it required partnership between public authoried societies in order to increase ownership of
policies aimed at economic restructuring.

A third and final application was the use of parshép in the reflection on European
broader, political governance. Here, partnershjgiuwcad a specific type of relationship between
the EU institutions and the representatives ofdikié society. This application coincided with
the evolution of the debates on European governaineady presented in the chapter dedicated
to the concept of governance.

In addition, all along, the Commission used paghgr as a tool to speed-up
transnational integration of markets and socidiiesonditioning the access to funds or grants of

various projects with the creation of transnatiopartnerships, be it among firms, public
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authorities, schools or NGOs. The same criterialdeseen applied even to projects at the local or
regional level, which in order to qualify for EUrfding, have been required to show that they are
based on a partnership among NGOs, public locabaities and/or businesses.
2. Partnership as an effective tool of the Communit  y social and
cohesion policies

In 1989, the Directorate-General for Employmentci&loAffairs and Education of the
Commission published a document entitled “Sociaba. The Leading Edge. A Review of the
Growth of School-Industry Partnership in the EumspeCommunity” (Commission of the
European Communities 1989a). The document presamedvaluated a Commission program
developed between 1983 and 1988 aimed at encogramirtnerships between schools and
industry in order to facilitate the transition aiung people from school to the labor market. The
Commission defined the partnership between schamadsindustry as “a new relationship” and
encouraged these connections to “play their fult pasupport of the Community's efforts to lay
the social and economic foundations of the Intefdalket” (Commission of the European
Communities 1989a, 2, iv). The Commission calledr@mber states to be active in promoting
industry-schools partnerships, including throughblgu communication strategies. The
Commission argued that these partnerships were effaetive if organized at local and regional
levels, with the national level providing impulsedacoordination. The Community level added
value by encouraging the transnationalization ofroRaan industry (Commission of the
European Communities 1989a, 55). Industry-schoaldnprships would help achieve other
Community objectives such as tackling unemploymeantributing to rural development and

rendering cohesion policy more effective.
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The document referred to conferences organizedeimiper states on a similar topic. It
can be inferred that the Commission was awaretkigasubject of school-industry partnerships
was relatively popular at the time. According t@ t6ommission, “[tlhe report describes the
growth of interest in partnership between schoaisl éirms over the past 5-10 years’
(Commission of the European Communities 1989ajviiimy emphasis). Indeed, local
partnerships among public and private actors wkeady used in public policy. The activation
of local partnerships in the member states was trteasubstitute for the perceived failures of
the welfare state in education, housing, even ufeynent, but also to encourage tuning to
business needs and the entrepreneurship mindses, file Commission positioned itself in, at
the time, an innovative trend in public policy.

The report also mentioned a Bruges seminar organige 1988, by the America-
European Community Association Trust on the topgi€Rublic-Private Partnerships in Europe
and the United States”. It indicated that there am®ngoing exchange of experience between
the US and Europe on this subject. The Commissielcamed this exchange and the goals of
the Bruges conference (Commission of the Europeanriunities 1989a, i).

The Commission also favorably mentioned the US rhddeough its impact on
individual member states like Ireland, the UK, ev@enmark and the Netherlands, where
business actors were more open to engage, alomgpulilic authorities, in activities such as
training and education. The Commission seemedcpdaitly sympathetic to the convictions that
underlay the US model and its replicas in some negrstates, among which the idea of local
ownership of any development project and of symbi@snong private and public actors, a
relationship characterized by the existence of comgoals and complementary resources:

(...) a belief that economic development springs fram attitude of mind in the
population, a desire to control its own destinyd 4o master the means of doing so; a
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recognition of the concept of the city (or areapdsisiness or corporate enterprise which
should have its overall strategic plan, and image;emphasis on a concept of "the
community" as the sum of public and private resesir@and of its welfare as depending
on successful partnership between them, so thadébkne or malfunction of any major
component is a loss of importance to the restjliafia the importance of leadership and
that the private sector can make an important dmuton there; a perception that
assembling data about needs, and resources, isdamental necessity for organizing
cooperative action; an acceptance that long-termngitment is necessary to effect

substantial, widespread, change. (Commission oEthhepean Communities 1989a, 48)

The Commission absorbed these convictions andhaum tat work in its programs. For
example, the PETRA Program, launched in 1988, asdagtants to facilitate industry-schools
partnerships meant “to mobilize the collective teses of the public, private and voluntary
sector so as to develop a cooperative or integigtpdoach to vocational education, training and
counseling for young people and to promote a cknfat effective partnership in the agencies
concerned” (Commission of the European Communiti@89a, 57). The European discourse
during the 1990s regarding social and urban poleg dominated by the logic of partnership,
accompanied by a standard reading of social reality economic development according to
which problems are to be solved locally, througk thvolvement of all stakeholders, both
private and public, with the national and Europaathorities providing guidance and funds.

This presentation of an apparently minor topicisant to indicate that the introduction
of the partnership principle in the 1988 reformtbé Structural Funds had a context. The
partnership principle was already present in pupditcy, both in the member states and at the
EU level. As seen above, the Commission openly #ddits sources of inspiration, among
which the US model of public and private cooperata the local and regional levels and the
ethos of mutual dependency and complementarity. Sthectural Funds were particularly fit to

introduce a principle already practiced in sociadl &conomic policy because their objectives

were to encourage structural adjustment and ecangrowth in the less-developed regions of
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the European Community, to convert regions affetgihdustrial decline and to address long-
term unemployment and integrate young people imdabor market. For example, the Council
Regulation no. 4255/88 of 19 December 1988 spekifimt the European Social Fund was
meant to finance vocational training programs am@ubsidize measures meant to create new
jobs or self-employment opportunities. The Regalatemphasized that the partners (the
Commission, the members states and local and ralgaarthorities) should act as if they were
engaged in the “pursuit of a common go#ltUnlike the US model, the 1988 Regulations did not
yet encourage the involvement of private actoraglihe local, regional ones, but this would be
done in the subsequent reforms of the Structuratisin 1993and 1999.

Contextualizing the use of partnership in the Stmat Funds as an appropriation of an
established public policy practice challenges tbmmon interpretation of partnership in EU
studies as a sign of institutional innovation whetfaped aui generisarchitecture of multi-level
governance. Hooghe and Marks, perhaps the mostipeobtscholars of multi-level governance,
interpreted the use of partnership as a redistabutf authority among supranational, national
and subnational governments which brought alongeaic form of governance, typical for the
EU: “[p]lartnership” among the Commission, natiomald subnational authorities, and private
organizations is the chief institutional innovatimincohesion policy (...) [w]hile the Commission
did not use the term “multi-level” governance toschidbe the 1988 reforms, multi-level
governance was indeed the goéooghe and Marks 2001, 108, 107). Hooghe and Marks
implied, mistakenly, that the EU was building amomative type of political organization.

However, as we will see in the section dedicatethéogenealogy of the concept, partnership

34 “Community operations shall be such as to comptere contribute to corresponding national operatiorhey
shall be established through close consultatiore/dmn the Commission, the member state concernddtren
competent authorities designated by the latteratibmal, regional, local or other level, with egmdrty acting as a
partner in pursuit of a common goal. These consoita are hereinafter referred to as the ‘partriptsi{Council
Regulation (EEC) 2052/88 of 24 June 1988)
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among the federal government, the states and tta¢ ¢mvernments has been a recurrent, long-
debated theme in US federalism.

Seen in the context of already existing public @plpractices, the introduction of the
principle of partnership in the EU Structural Fumdss, contrary to the hypothesis advanced by
the multi-level governance scholars, the expressioan alignment of the EU to a spreading
rationality of government which imposed a certainderstanding of what constituted the
conditions for a successful public policy aimedi@evelopment and growth. A closer look at how
the reform of the Structural Funds came about Bringpre clarity to this distinction. The
Commission pushed for partnership not so much 4oaate authority, but out of a conviction
that it was putting into place an effective modepablic policy.

In a 1983 Communication on ways of increasing tfiecéveness of the Community's
Structural Funds, the Commission argued that #féactiveness depended on their being “first
and foremostools of development and structural adaptaticather than financial redistribution
mechanisms” (Commission of the European Communit883, 7 italics in original). For both
Hooghe and Marks, cohesion policy was primarilynsag a redistributive policy. However, the
Commission insisted that the goal of the Funds matsthe redistribution or the financing of
national actions. In order to make sure this disiim was respected, the Commission claimed
that the effectiveness depended on their objectdedsg defined by the Community itself and
that “the member states must accept the Commurstya gartner in structural initiatives”
(Commission of the European Communities 1983, e Funds were to be turned into
restructuring instruments, “part of a coherent paog of reform” (Commission of the European
Communities 1983, 10). The two priorities of then#ls, on the background of the economic

crisis of the 1980s, were “thdevelopmentnd structural adjustmenbf the less-developed
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regions” and “theconversionof declining industrial areas” (Commission of tBEeiropean
Communities 1983, 11 italics in original). It wasthis context that the Commission proposed to
double the budget allocated to the Structural Fuardk already in 1983, acknowledged that the
development, structural adjustment and conversibrthe less-developed regions and the
declining industrial areas required “the participatof private enterprise, the support of the
various groups of people concerned and the efiectivoperation of national and regional
authorities” (Commission of the European Commugiti®€83, 15). The involvement of private
actors, along the local governments, was part,esthe early 1980s, of the design of the
Community’s “development and structural adjustmpalicy” (Commission of the European
Communities 1983, 15)

Additional arguments support the interpretaticat thhe Commission used partnership out
of the conviction that it was an appropriate, propelicy tool. Jacques Delors was particularly
sympathetic to the idea of solving social problgm®ugh the collaboration of all interested
parties. Delors was one of the promoters of a disdoamong social partners (employers and
trade unions) at the EU level. More generally, Bensed convinced that the failures of the
welfare state could be compensated by the priviadetiae public sectors working together. As
mentioned earlier, according to Barry, Delors waspired by the works of the French
sociologist Donzelot, an urban policy specialisd aadvocate of partnerships at local and
regional levels (Barry 1993).

The principles of concentration, partnership anodgpamming that were introduced by
the 1988 reform of the Structural Funds were preeskhy the Commission more in terms of a
management reform, as “optimizing management” tlaan Hooghe argued an effort “to

institutionalize key principles of regulated capgiam in Europe”’(Hooghe 1998, 459). Behind
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the 1988 reform was a certain understanding of ldpweent, as Mouradian, writing in
collaboration with the Commission’s DG for Coordina of Structural Policies, explained:
“[p]artnership will make it possible to keep closerealities in the area instead of imposing
policies from the high on the regions” (Mouradia®92: 20). Partnership was promoted not
because of solidarity or redistribution, but beeaiisvas supposed to lead to a better definition
of development needs and increase the capacityotulize resources. The local and regional
authorities were expected to know the conditiond aeeds better. The reasons for the 1992
reform, according to Mouradian, were to make “Comity action more consistent, and
therefore more rational and more effective” (Mouaadl992: 7). The reform was even clearer in
the sense of actively involving private actors, sidared essential in revitalizing regions in
decline. Development and growth were, in their tusobsumed to the larger objective of
completing the single market. The Commission ratpleonsulted business representatives in
order to find out how their needs could be takewn Eccount in the reform of the Structural
Funds. The Commission believed that the role ofpttreate actors, and business in particular,
was essential to the revitalization of regions laggbehind (Mouradian 1992). Business
representatives were interested in projects didecé improving infrastructure, ensuring
qualified workforce, and improving research oppoities. This explains why most of the
financial resources were dedicated to infrastr@cfupjects, to vocational training programs that
fit the needs of the job market, and to researoiediat facilitating the creation of partnerships
between universities and industry. As shown bekte,elements of this policy were based on a
certain understanding of development and were liedgy the US experience and by economic

theory.
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When the Commission started using the concepigahip as an effective tool of policy
making was recognized by international organizatiand within the member states with which
the Commission was working. For example, in 1998 European Foundation for the
Improvement of Living and Working Conditions, an Bddy, organized a joint conference with
the OECD on the topic of urban partnerships (EumapEoundation for the Improvement of
Living and Working Conditions 1995). Both organipat recognized that policies for social
inclusion and development must be developed innpeship. There is a noticeable similarity
between the OECD discourse and the one employedhby EU. Besides, the OECD
representative (Brink 1995: 6) pointed out thag]déyernments are re-inventing strategies for
governance under the new economic order (...) Expmsriation with joint action and
partnerships is widespread in OECD member couiitriEnsen-Butler (1995: 39), a political
science professor present at the conference, argjued “[p]artnership is becoming the
organizational key to success for cities in ecompraocial, environmental and even cultural
terms”. These statements show the extent to whietdiscourse on partnership in the context of
public policy was widespread well beyond the EU &od/ the appropriation of the concept by
the European institutions took place in a much teoaontext. These examples contradict the
image of the EU as an innovator in terms of govegnibut confirm the perspective of it
borrowing existing practices of government, by appiating a specific governmental
rationality.

3. Partnership, neo-institutional economics and eco nomic
governance in the EU

A second application of partnership by the EU cmied with the reflection on the

economic governance of the single market. Herenagiae¢ EU was not an innovator, but relied

176



on existing knowledge and expertise concerning itigtitutional requirements of effective
economic governance. If, before 1992, the focus avathe completion of the single market, the
subsequent preoccupation was with the competitssenéthe European economy in the context
of globalization and demographic challenges. It bhaen a process punctuated with key
documents such as the 1993 White Paper on growathpetitiveness and jobs, the 2000 Lisbon
Council Conclusions which lay the foundation foe thisbon Strategy, the 2003 Sapir Report,
the 2004 Kok report, the 2005 renewal of the Lislgdrategy and, even recently, the EU 2020
agenda. The reflection on European economic gomemavas conditioned by other major
events such as the completion of the single mankétthe creation of a monetary union (see also
the Sapir report 2003).

Initially, the Commission used the concept of parship to monitor and reflect on the
structure of the single market and formulate pupbticy recommendations based on studies of
global trends. Partnership was also used to appreanployer — trade unions relations. In 1985,
Jacques Delors presented the program of the Comomiss the European Parliament, with
partnership used in two contexts. First, Delor&adlabout partnership as a type of relation
between employers and trade unions that the Conanishould encourage. Second, he used the
concept to recommend public action directed atlifathg transnational partnerships among
SMEs, as a key to boost competitiveness and coenfihet internal market. The role of public
authorities in matchmaking events for SMEs becamecarring theme in the Commission’s
documents. For example, the Council Decision 89EBC of 28 July 1989 on the improvement
of the business environment and the promotion efdévelopment of enterprises stated that the
Community should encourage business cooperation parthership through the Business

Cooperation Network (BC-Net) or the “Europartenéria
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The Commission monitored the evolution of busimaessiels and market structures and
of relationships between economic actors, espgdiadl ones that promised to maintain or boost
competitiveness of European firms in the global ketrIn 1991, the Directorate-General
Telecommunications, Information Industries and katmn of the European Commission
published a study on “the Economic Effects of ®gat Partnerships and Technology
Cooperation”. The study highlighted the multiplicat in the 1980s, of strategic technology
partnerships among firms, in the context of therimationalization of markets, with the goal of
maintaining competitiveness. The Commission kepmtemadfast interest in how to stimulate
research, innovation and transfer of technologythe single market as a key to its
competitiveness and success. As it will be showavihethe 2000 Lisbon Strategy transformed
this concern into a systemic preoccupation in wipatinership was a key concept.

In the 1993 White Paper “Growth, competitivenesapleyment. The challenges and
ways forward into the 21st century”, the Commissaoalyzed the dramatic changes taking place
in the global economy and the weaknesses of thepgeéan economy which was in danger of
falling behind the US and Japan. The main changéle global economy were in “production
systems, methods of organizing work and consumpgaaiterns” (Commission of the European
Communities 1993a, 22). Important among these Wwasemergence of various partnerships
among firms in production structures and methodsaasew pattern of organization. The
Commission urged Europe to adapt through specditsformations.

The main weaknesses of the European economy igehtif the 1993 White paper were:
the fragmentation of the market, the lack of sigfitly developed European networks (transport,
energy, telecommunications), the insufficiently eleped information society, the out-dated

structure of European industry, the lower rateroplyment. These all led to lower productivity
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of the European economy compared to the US anchJdpe recurrent solution, in the entire
document, was the partnership between the pubtipamate actors, whether it implied financial
resources, strategic input, industrial structurdjustment, organizational methods or the
improvement of labor skills and productivity. Thatchphrase was to unlock private sector
potential and resources.

The involvement of private actors to achieve loagrt competitiveness was required in
other areas as well: the creation of an informasiotiety, the reform of education and vocational
training systems and the boosting of research iiesy The Commission argued for the
introduction of fiscal or legal incentives to inase the involvement of the private sector.

In 1997-8 the European Commission launched a dedratbe benefits of public-private
partnerships (PPP) in the European major infragtragorojects (Commission of the European
Communities 1997c). In September 1996, at theainve of Neil Kinnock, the EU commissioner
for transport policy in agreement with the EU miers of transport, a High-Level Group on
Public-Private Partnership Financing of Trans-Eessp Transport Network Projects convened
for the first time®®> The group drew members from both the private aunblip sectors and
included representatives of ministers of transptre European Investment Bank and the
European Investment Fund. The Group produced atréad recommended the increased use of
public-private partnerships in EU and member stét@ssport policy. PPP was defined as “a
partnership between various public administratiang public bodies on the one hand and legal
persons subject to private law on the other, ferghrpose of designing, planning, constructing,
financing and/or operating an infrastructure prtje¢digh-Level Group on Public-Private

Partnership Financing of Trans-European Transpeatwhirk Projects 1997, 15Yhe report

*http://europa.eu/rapid/pressReleasesAction.doznefer|P/97/785&format=HTML&aged=1&language=EN&gui
Language=en
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argued that the PPP have such advantages as ensupplementary finance, facilitating the

transfer of skills and expertise from the privatethe public sector and risk-sharing. Nell

Kinnock, a strong supporter of PPPs, argued thaligpinvestment was limited and the success
of projects depended heavily on mobilizing privegsources (Kinnock 1998, 2). The private and
the public sectors had complementary roles. Theaf®i supplemented the finance and
contributed with project design and implementatierpertise, while the public sector

harmonized projects within an overall image of enuoit development and network integrity

(Kinnock 1998, 2).

As mentioned above, partnership between public @idhte actors was also used in
addressing the issue of the European economic gawee in contexts such as the Lisbon
strategy. The goal of the Lisbon strategy was torne the European economy so as to catch-up
with the US. The Conclusions of the Lisbon Extramady European Council (23—-24 March
2000) set three objectives (economic growth, empkayt and social cohesion) which were to be
achieved by a transition to an innovative and cditipe model of economy, mainly by
unlocking the potential of the private sector ire tfollowing areas: innovation, research,
education and training, and financing.

In the Lisbon strategy, innovation and researchd helspecial place because of the
conviction that the competitiveness of economigsedded on their being able to produce high-
technology products. As often advocated by the Cmsion, partnerships had the following
dimension within the proposed innovation policytsEi partnerships among firms helped them
pull together their innovative capacities. In tbése, the role of Commission is to facilitate these
partnerships: “foster networks, partnership evants clusters to assist entrepreneurs in building

strategic partnerships, getting better access tovledge and forging business links within and
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beyond the EU” (Commission of the European Commesi2004, 11). Secondly, innovation
policy encouraged partnerships among firms and eusitres in order to ensure appropriate
finance for research activities and link researdh productive outputs. Again, the role of public
authorities was to facilitate these partnershipsivate stakeholders are a vital element of an
efficient innovation system and therefore needadully involved in political priority setting.
Member states are invited to foster, where appatgripublic-private partnerships to better
engage the private sector into education, reseamchfinance” (Commission of the European
Communities 2006c¢, 16). The Commission repeatetilied that “[p]ublic authorities have a
major role to play in promoting innovation in Euspthrough partnership with business”
(Commission of the European Communities 2000a, 27).

Besides relying on partnerships in relation to watmn, the Lisbon strategy used the
concept to recommend a reform of industry-labaatrehs and a revamp of public administration
to create more sensitivity to business models @edisi Moreover, in the Presidency conclusions
of the 2000 Lisbon Council, it was decided thatige$ within the Lisbon strategy were to be
directed towards the creation of a “regulatory dienconducive to investment, innovation, and
entrepreneurship”. To achieve these goals, thef@isector was the most important resource to
tap into and partnerships were the privileged farfoaengaging the private actors and driving
the reform. According the Lisbon Council Conclusipramong the criteria to evaluate the
performance of member states were the activatiompudlic-private partnerships and the
transparency between public and private sectors.

The reflection behind the Lisbon agenda was sulesgtyjuand repeatedly refined. Two

important reports contributed to this refinemehe 2003 Sapir report and the 2004 Report from
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the High Level Group chaired by Wim Kok on “The han strategy for growth and
employment” (the Kok report). In both recommendagiopartnership had an important part.

The Sapir report started with a comprehensive gason of the state of the EU
economy, its weaknesses and challenges (globalzat future enlargement which would
increase its heterogeneity, demographic probleras). dt included an analysis of the Lisbon
strategy and recommended ways of improving itscéffeness. The Report found that one of the
major reasons why the European economy was ladughgnd was the state of its economic
institutions and organization: “it is this delay adjusting our institutions, which accounts to a
large extent for our growth deficit” (the Sapir cep2003: 29). The Sapir report acknowledged
that preoccupation with economic governance in peinmas a new phenomenon and it insisted
that “getting the governance right” was an imparfaator in improving the growth performance
of the EU economy, especially in the context of¢hesation of EMU and of EU enlargement (the
Sapir report 2003, 75). It also found that the fooan governance recognized that both public and
private actors were critical to this process obref.

The solution offered by the Report was to put excplthe right institutions that could lead
to “less vertically integrated firms, greater mdjilwithin and across firms, greater flexibility of
labor markets, greater reliance on market finamceragher investment in both R&D and higher
education” (the Sapir report 2003: 123). The repdirectly referred to neo-institutional
economics studies, inspired by Douglass North’skwor
[a]s demonstrated by many studies (e.g. EastedyLanine, 2002; Rodrik et al., 2002), the most
important among these “non-standard” factors asétutions, including in particular the rule of
law, property rights, and social capital. Theseligtsi have confirmed the earlier view by North
(1990) that stable institutions, and in particula rule of law and protection of property rights,
are essential for establishing a favorable busicéssate and assuring investors that they can

safely invest and retain the returns on their itmest. The establishment of stable, high-quality
institutions can be achieved only through a lommtprocess of political interaction and sensible
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national policies, buttressed and supplementedplpyopriate policies and incentives from the
EU (the Sapir report 2003, 104)

In particular, the report prescribed one importal@ment of change: the increase of
ownership of the Lisbon strategy by member statektheir respective societies. To increase
ownership, member states should act as partnexE:lthbeing the facilitator (the Sapir report
2003, 126). The 2004 Kok report put forward simil@commendations. In particular, it
advanced the idea that the success of the Lisliategy largely depended on its ownership by
the member states and their societies, nationdibpants, social partners and all stakeholders
(the Kok report 2004, 40).

The recommendations of both reports, especiallysghooncerning ownership and
partnership, coincided with a broader discoursegmwth and development policies already
practiced by such international organizations as World Bank, the IMF and the OECD.
Partnership between governments and societiesvielafament and growth policies has been a
key feature of the good governance approach, irueagince the early 1980s, fueled by the
increased influence of neo-institutional economias, already discussed in the governance
chapter. The reports fed into the 2005 review ef ltirsbon Strategy and, to no surprise, both
ownership and partnership were key elements ir2@@% Renewed Lisbon Strategy for Growth
and Jobs. Partnership was defined as “an effegbvernance structure for managing economic
reform in Europe” (Commission of the European Comites 2006a, 8). In the 2006
Commission’s Communication on the implementationtled Renewed Lisbon Strategy for
Growth and Jobs, Jose Maria Barroso, PresidenhefGommission, stated that “partnership
designed to ensure real ownership of the strategjl &evels in Europe” is one of the two solid

foundations on which the Strategic rested (Commissi the European Communities 2006d, 3).
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A special relationship that needed to be adjusteorder to bring more flexibility in the
labor market and the workplace organization waslibaween workers and employers/managers.
An important component of the Lisbon strategy washcourage partnership between trade
unions and employers organizations — the sociahpes. This approach built on a vision already
launched by Delors as early as 1985 as shown abové997, the European Commission
published a Green Paper on partnership for a nganaation of work whose goal was to
encourage partnership among workers and managéms firm to lead to a “better organization
of work at the workplace” and therefore, a higheael of both employment and competitiveness
(Commission of the European Communities 1997a).

Social dialogue was an element in the Commissimisgon of improved European
governance, “a force for innovation and change” seh@oals were to create trust, mutual
understanding, compromise for better legislatiord grolicy-making (Commission of the
European Communities 2002). The partnership betweenkers and employers was
appropriated in the Lisbon Strategy in terms of ‘thenership of change”. In the document
detailing the strategic objectives of the Commisdior the period 2005-2009, the Commission
stated that “the Partnerships for reform and chamgy®unced by the European Council in 2004
are the best way to ensure ownership in makingrlatarkets conducive to more and better
jobs” (Commission of the European Communities 200Ba Partnership, the Commission
claimed, was also essential in the implementatibrstructural reforms in the enlargement
countries. As shown below when tracing the gengatdghe concept, the partnership between
labor and employers has been a recurring theme #ireclate 1800s. Partnership and ownership

were advocated in order to decrease the likelihobdindustrial conflicts that reduced
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productivity, but also to make workers feel they laastake in their jobs more than the wage they

were earning and therefore, perform at their best.

4. Partnership and the reform of the European gover  nance

In the 2000s, the principle of partnership was ghiauo a new level in the EU and it was
given a central place in the reflection on the mafoof the broader, political European
governance. The Commission and other European $aghpropriated the expression of multi-
level governance and claimed that partnership wdistact feature of the European governance.
Partnership was used as a tool to create an dEtivepean citizenship and a more effective
policy-making in the EU. The Commission assumed ithle of an activator of networks,
working in partnership with NGOs (Commission of tharopean Communities 2000c). The
Commission argued that the ownership of policies doyil society brought compliance,
effectiveness and better performance. The docunaddand. In 2000, the White Paper on the
reform of the Commission stated that the Prodi Casion decided to create “new forms of
partnerships between the different levels of goaece in Europe” with the goal of more
effectively fulfilling policy goals (Commission ahe European Communities 2000b). In the
2006 Communication on “A citizens’ agenda. Deliagriresults for Europe”, the Commission
stated that “delivering a new policy agenda need&wa partnership” and “EU policy cannot
work unless all actors are fully engaged” (Comnoissf the European Communities 2006b, 8).

In the 2001 WPEG, partnership was used in sevarasions, both as an effective and
democratizing format of policy-making. The over-aistification for partnerships was that the

EU could not work as a national government andtbaaeet policy objectives through a broad
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engagement of all actors (European Commission 2B®)F° Partnership referred not only to the
consultation of NGOs at the EU level, but also le tnteraction between the supranational,
national and subnational levels of government, inglda “multi-level partnership” (European
Commission 2001, 12).

The Barroso Commission continued to use the conaepits documents on EU
governance. The strategic objectives of the Comamsdor the period 2005-2009 were
subsumed under the title “Europe 2010: a partnershr European renewal, prosperity,
solidarity and security” (Commission of the Europggommunities 2005a). Partnership meant
consultation, participation and sharing of commanoag all stakeholders in the European
Union, both public and private. In its legislatiamd work program for 2006 “Unlocking
Europe’s full potential”, the Commission statedtttjp]artnership must be the instinctive reflex
for the way the Union develops and implements aficies” (Commission of the European
Communities 2005b, 4).

As mentioned above, the Commission used the conokartnership in a specific
context to speed-up the integration of Europeaieties by bringing and making work together
citizens, NGOs, schools and businesses from diftemember states. In order to achieve this
transnational cooperation, the Commission madestiaional partnership a requirement in the
applications for project funding. The existenceaofransnational partner was a very frequent
criterion for all projects submitted for EU finangi, a condition mentioned in virtually all public
calls for proposals. The Commission even publispeidielines on how to build partnerships,
such as the “Comenius School Partnerships. HandiiookSchools” (Commission of the

European Communities 2008). In programs directethéofunding of education projects, the

3 “But the Union cannot develop and deliver policythe same way as a national government; it muid bu
partnerships and rely on a wide variety of actdigpectations must be met in different ways” (Euepe
Commission 2001, 32).
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Commission required joint projects “to be multilaé, involving at least three schools from at
least three member states. The call for proposalhé Media Il program, aimed at encouraging
the development and distribution of European audi@l works, stated that, in order to obtain
funds, the applicants must prove the existenceooperation among organizations from at least
eight member states (Commission of the European namties 2000d). Moreover, the
Commission required proof of the existence of miblic and private financing. In a 2008 call
for proposal, partnerships were defined as typesligible cooperation in the following way:
“[tihe term partnership/partners implies full orrppa active intellectual collaboration in the
execution of the project. In no case will financglpport alone (sponsorship) be deemed to
constitute a partnership. However, any financighpgut accompanied by active intellectual
collaboration in the execution of the project vii# accepted as a partnership. In all cases, the
purpose of partnership is to add value to the ptdj&’

The preliminary mapping above shows the extent tochv partnership has become
pervasive in the discourse of the EU institutioaspecially that of the Commission. In the
following, a closer look at how the principle ofrpeership has been discussed in the EU studies
reveals the limits of this literature and the nsdggo look beyond it in order to understand the
history of the concept and its use by the EU. Aaewof the broader, non EU literature shows
the multiplicity of hypotheses that have been adedrnto explain the emergence of the concept
of partnership. The concept is present in virtuallythe social sciences and is deeply entrenched
in the current understanding of social reality afidvhat constitutes effective policy-making.

The aim is to indicate some of the intellectualnedats that supported the emergence of the

3’Central call for proposals - DG COMM No < A2-1/2088Financial support for an initiative emanatingrir
organisations with a significant trans-national éirsion as provided by the European Commission’saf@eBurope
Communication, http://ec.europa.eu/dgs/communintidf/grants/debate-europe-call/Debate_Europe leall-
Central_call_en.pdf
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concept and which have been taken over by the Eé dradopted the concept. Last, but not
least, the genealogy of the concept connects ttletseand tries to give a more complete and

coherent image of the evolution of the concept@al specific rationality of government.

B. Existing explanations of the use of partnership by the EU

As already mentioned, the use of the concept ofnpeship by the EU has received
considerable attention in EU studies, particuldrogm the part of scholars elaborating on the
multi-level governance model, the Europeanizatigpdthesis, or ideological cleavages in the
EU. The literature has presented all of these reviative and unique to the EU; however, as we
shall see below, they were not. For the most gad, studies ignored the broader use of
partnership in contexts outside the EU, possiblercgs of inspiration, and examined the
principle as an EU specificity, particularly in tleentext of the Structural Funds (Marks,
Hooghe). Therefore, the discussion on partnership Mnited to whether the principle led to the
emergence of an innovative policy-making structarthe EU, reflected in a decrease of the role
of the national state in favor of subnational, smational authorities or private actors.

The EU literature offers several explanations awhy the EU introduced the concept.
The scholars tend to have a positive appreciatidhe principle, as either a symbol of the EU
model of regulated capitalism, of democratizatiar, of policy-making efficiency in a
supranational context. The existing accounts far ititroduction of the principle in the EU
explain it as an ideological response to neo-liimrg an attempt to relocate authority; an
expression of the subsidiarity principle; the immpéntation of an administrative or management
device; or a democratization mechanism in a supicara context. Most of these explanations

ignore the context outside the EU and the variéthe areas in which the EU used the concept
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(e.qg. little attention is paid to the use of the@ept in economic governance). Moreover, as some
EU scholars observed, the concept of partnership Vitle explored and undertheorized” and
“still widely unknown” (Scott 1998, 193; Brunazz0@, 12). This weakness in EU studies led
to unawareness as regards a variety of normatsuengsions regarding the proper functioning
of society that supported the emergence and smiete concept. It also led, in great part, to a
an incomplete list of reasons why the EU adoptedctincept.

Hooghe claimed that the 1988 reform of the strattunds represented the flagship of
the regulated capitalism model in the EU and theate at least temporary, of the neo-liberal
forces that dominated the 1980s (Hooghe 1998, 48%}. defined the neo-liberal model as the
drive to insulate markets from political interfecenand the competing EU model of regulated
capitalism as an attempt at market regulation,statution and “partnership among public and
private actors” (Hooghe 1998, 458, 459). Hooghetpument implied that since the goals of
cohesion policy could be interpreted as a redistivie policy, the mechanism of partnership also
gualified as an element of regulated capitalismweler, the extent to which the Commission
viewed the Structural Funds as a redistributivemaaism is disputed and, as shown below, the
principle of partnership can very well co-exist hwiteo-liberal approaches. Both Reagan and
Thatcher tried to transfer welfare responsibilittesm the public towards the private sector
(business and voluntary) and this transfer wasnoftehieved through the activation of
partnershipg® The neo-liberals thought the market and/or othevape actors (voluntary,

community organizations) should provide collectgads because they were better equipped to

38 Muir (1992) thoroughly analyzed Reagan’s use efribtion of partnership and argued that Reagaresded in

bringing about a major change in the way Amerigaeixeived their society. The metaphor of partnersbplaced

the “winner-take-all competition” in that the fregarket was no longer seen as atrocious pursuitltfrderest, but

as cooperation where everyone won. Salamon and hilsalemphasized the importance of partnership degtw
public and private sectors in Reagan’s governatgiery “governing philosophies, institutions, anegesses (...)

are especially important in the case of the Reaghministration because it has made questions ofrgance -

such as the roles and responsibilities of publid private institutions and of different levels afvgrnment — a
central part of its program” (Salamon and Lund 1984
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ensure efficiency, quality, and responsiveness. @rtbe mechanisms to shift the provision of
goods from public to private actors was through ¢heation of public-private partnerships,
transferring the responsibility towards the privagetor and the individuals. In fact, partnership
is such a versatile, flexible concept that it gasiisscrosses ideologies, being used in arguments
that appeal both to those who support social safidéhrough public interventions and those
who advocate the shift of responsibility from thebfic to the private sphere. As shown below,
this is possible because the concept was not bihinvan ideology, but got its strength from a
regime of truth that made it appealing and inevédor all ideologies.

Another key element in Hooghe’s definition of néwmeralism is non-intervention.
However, in practice, if one considers the caseth@fReagan and Thatcher governments, neo-
liberalism went hand in hand with significant gawaent intervention to restructure society,
with the goal to create the conditions favorabléht functioning of the market. Partnership was
one mechanism to achieve this, being a key elemiebbth Reagan and Thatcher neo-liberal
regimes. Besides, as Hooghe herself pointed oet,Eld model of regulated capitalism was
market-friendly and did not attempt to recreate wedfare state at the EU level (Hooghe 1998,
459). The model favored public intervention direct®wards assisting the market and not
towards responding to social entitlements. Hoodke elaimed that the effect of the cohesion
policy for EU governance was “from public steerinf social processes to self-governing
networks of public and private actors”, an effettieln can very well correspond to a neo-liberal
or conservative approach (Hooghe 1998, 460). O|dawrexample, argued that the concept of
partnership reflected the institutionalization bé tmarketization ideas of the 1980s and argued
that if democracy was to be preserved, the priacgdl partnership should be abandoned, or

regulated and reformed (Olsson 2003, 291).
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What is more important is that EU studies ignoredeatire body of literature on the
concept and principle of partnership. The concest received extensive consideration in urban
studies, legal studies, political science and esoo® Almost each discipline came with its own
definition and history of the concept. Paradoxigalhile in EU studies partnership was largely
considered an element of regulated capitalism, f@atleof neo-liberalism, in the broader
literature, the concept of partnership was oftespeisited with neo-liberal or neo-conservative
practices. Jon Pierre, for example, argued thaligphivate partnerships increased in popularity
in the 1980s, in the context of: “[tihe market-a@nivmodels of urban governance which rapidly
gained ground in countries like Britain, the Unitethtes and the Scandinavian countr{®&rre
1998, 4). Beauregard, on the other hand, fixedtigns of partnerships in the post-war period,
an important point in their development being tl®&ds when “in localities across the United
States, seemingly novel relationships celebratedowddic-private partnerships were forged
among government, business, non-profit organizatemd neighborhood group@eauregard
1998, 52).

The broader literature on partnership shows bothwvriety and the sophistication of
hypotheses formulated to explain the spread ofcthrecept of partnership, something that is
missing in EU studies. The main hypotheses forredlab explain the spread of partnership are,
as seen below, the popularity of the privatizatimwvement in the 1980s (supported in its turn by
the emergence of economic theories that delegitichihe welfare state and subsumed politics to
a type of economic behavior); the spread of commtianism and the changing patterns of
governance and management in the context of inedeasmplexity and interdependence (be it
at the level of the firm, society or internatiomaéna). This discussion serves as a context for a

deeper presentation of partnership when tracingdteealogy. What is important to note when
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surveying this literature is the extent to whick thS experience both policy wise and academic,
broadly interpreted, contributed to the rise of tbacept and its dissemination. Among the key
intellectual elements that supported the rise efdbncept are a conviction in the superiority of
the private sector, a mistrust of public authositend an overlapping between political and
economic rationalities. If partnership constitugedinnovation in the art of governing, it did so,

just like in the case of transparency and govemamecause of an overlapping between

economic and political rationalities.

C. Existing explanations on the spread of partnership
1. Partnership and the privatization movement

Savas positioned the emergence of partnership rwithe rise and success of the
privatization movement (Savas 2000). He arguedtheexpression “public-private partnership”
was preferred as “a less contentious term thanagmation”, but that ultimately it was the same
thing since it implied an “arrangement between aegoment and the private sector in which
partially or traditionally public activities are ermed by the private secto(Savas 2000, 3).
Public-private partnerships could be consideredapration insofar as privatization meant
“reducing the role of government or increasing tbke of the other institutions of society in
producing goods and services and in owning prop€ggvas 2000, 3).

For Savas, privatization, and implicitly, publichgate partnerships, depended on a series
of conditions coming together (Savas 2000, 5). 3&é&ch for more cost-effective government
(pragmatism) merged with the revival of a strongf@rence for free-market and minimal
government intervention (philosophical positi6h)Added to this mix were the commercial

interests of various private economic actors whanébprofitable business opportunities in the

% Savas argues that the idea of privatization osigid in the works of such authors as Milton Friedp@ordon
Tullock, Anthony Downs, William Niskanen, and Perucker (Savas 2000, xiv).
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withdrawal of government from the provision of selegoods and services. Savas argued that
the public also supported the movement since féleraconomic conditions made it more open
to the idea of having the possibility to choosenssin public and private goods. And finally, the
movement was strengthened by the rise of commiariiam which favored a return to
community values and community provision of goodwl sservices as opposed to both
government and for-profit actors.

Several other authors established the link betwbenrise of “partnership” and the
privatization movement, though they put differembipdasis on various reasons behind the
privatization drive. Linder and Vaillancourt an@@Il and Steane drew attention to the rising
social expectations and disenchantment with thdigsgkctor in the 1970s and 1980s (Linder
and Vaillancourt 2000, 4Zarroll and Steane 2000, 4). Carroll and Steateepyphasis on the
rise of conservative governments and free-marleglabies (Carroll and Steane 2000, 42).

A different position was adopted by Henig who engied the role of American
academics, in particular economists. Henig fourad the privatization movement was preceded
by a “hegemony of economic concepi@#ienig 1989, 653). A key development was “the
replacement of the notion that economic and goventnibehavior were distinct spheres of
human interaction with a perspective that subsumedernment dynamics as a subset of
economic processes” (Henig 1989, 653). The analmjween government and markets was
promoted by the work of such economists as Miltaediman, George Stigler and public-choice
economists such as James Buchanan and Gordon Kuwilbe studied the actions of public
officials and governmental agencies as market ptayad self-interested actors. In Henig's

words this led to the “intellectual delegitimatiohthe welfare state(Henig 1989, 653).
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Henig discussed three themes introduced by Friedharconstituted the background for
the privatization movement. First, Friedman comgatee government with a monopoly in the
market, thus associating it with “inefficiency, esponsiveness, and waste” (Henig 1989, 653).
By this, Friedman also provided the backgroundaioreconomic analysis of public policies and
expanded the use of economic concepts in the prelyigeparated sphere of government action.
In Henig’s words “[e]lconomists previously had basexbir claim to expertise upon the
distinctiveness of the economic sphere; the analmgfyveen government and private-service
providers suggested the possibility that governnaard political action might be considered
subsets of economic behavigHenig 1989, 653).

Henig argued that the success of the economicyHeand support in urban policies in
the 1970s: “[tlhe early and crucial evidence that/gtization allowed public goals to be
achieved more efficiently and more effectively paiity came from studies of cities that had
contracted with private firms to provide such ttaatial services as fire protection and refuse
collection” (Henig 1989, 656). These experiments were contitlwexigh the support of two US
administrations: Carter who “backed deregulatiod amphasized a public-private partnership as
a strategy to reverse urban decline” and of colteagan (Henig 1989, 661).

Henig traced the spread of partnership from ecoadhdory to urban policy, articulating
this evolution mainly in terms of a gradual legisition of the private sector to the detriment of
the public one, on the background of an overlappbeween economic and political
rationalities. Insofar as the EU adopted partnesshis a matter of public policy efficiency, far
from being innovatory, it drew from the intellectiauild-up described by Henig.

Starr also explained the privatization drive inmerof dominant social science theories

(Starr 1988). He identified three theories behimiygtization: laissez-faire individualism and
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free-market economics, communitarianism, and the amcerned with government overload
(Starr 1988, 20). The property-rights theory cdnited to legitimize the privatization drive
because it assumed that private firms were a sup&rm of organization insofar as their
property rights structure was more likely to offacentives for the individual to maximize
economic performance (Starr 1988, 21). Public tuistins were seen as less efficient because
their property rights structures were “more attéedaand diluted” thus limiting individuals’
incentives to use the property efficiently. Basedtloese arguments, the public-choice theorists
delegitimized government actions by claiming that) that democratic polities have inherent
tendencies toward government growth and excessidgdis; 2) that expenditure growth is due
to self-interest coalitions of voters, politiciarend bureaucrats; and 3) that public enterprises
necessarily perform less efficiently than privatéeeprises” (Starr 1988, 24).

Starr, like Henig, pointed to elements from ecorortiieory that supported the
privatization enthusiasm and implicitly, the spreddhe partnership format. It is important to
keep these details in mind when considering theaawhy partnership gain such a prominent
role in EU discourse as well, especially when caoted to the efficiency of management and
public policy. The history of the concept bringgether these various explanations, articulating
a more complex view of the evolution of the concept

2. Exporting the US model of partnership: from urba n policy to
the OECD recommendations

As mentioned above, there are various explanationshe emergence and spread of
partnership in the broader, non EU literature. Arspective shared by several authors
emphasizes the close link between partnership &aedspecificity of social relations and

governing in the US. Salamon considered thanpaships had always been a specific feature
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of the US welfare system (Salamon 1995). He ardghatdthe US, unlike the European welfare
states, had a long tradition of relying on co-opeeaefforts with the private/ voluntary sector to
deliver policies, in areas such as health care,cathn, research, housing, community
development, etc. He referred to this traditiorithe distinctive American penchant for private
solutions to public problems”, a “cooperative pattef service delivery” (Salamon 1995, 1, 5).
Salamon also invoked the US model of federalismdjasussed by Daniel J. Elazar) which
encouraged partnership between states and federalitere as a mechanism of policy delivery
(Salamon 1995, 42). He claimed that the Americadehwas exported abroad from the 1990s
on (Salamon 1995, 5, 11). One example was the pttbynFrancois Mitterrand to stimulate the
debate on the role of the voluntary sector in Eeamp societies by initiating a European
conference on ‘social economy organizations’ andrdfgrming the legislation on charity in
1980s (Salamon 1995, 254).

Besides Salamon, several other authors indicatetlibarise of partnership spread from
the US and identify as sources either the urbaityof Jimmy Carter or the overall policy of
Reagan (Linder and Vaillancourt 2000, 4, 8-9; Het8§9, 661; Carroll and Steane 2000, 38, 45;
Linder 2000, 19). Carroll and Steane also arguatl ttie focus on partnership spread from the
US to other OECD countries, the OECD thus beingcttennel through which the model transfer
was possible (Carroll and Steane 2000, 42). Iitngoirtant to recall the appreciative remarks of
the European Commission on the US model of pattigrdn the late 1980s when the
Community started to use partnerships as a polwoyndt. As seen later on, in the part
consecrated to the history of the concept, schalach as Elazar in the 1960s — 1970s presented

partnership as the very characteristic of the USesp and the US type of federalism.
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3. Partnership and management reform
a) Management in network society

There are those who argue that, although, partipesgiread in the 1980s during the
privatization drive, it represented a different ggigm, that of management in the network
society (Klijn and Teisman 2000). Kouwenhoven dedirpublic-private partnerships as “a form
of joint governance by public-private networks”siified by the acknowledged interdependence
between governments and businesses where parfreeesiei an attempt to manage uncertainty in
turbulent and complex environments (Kouwenhoven319®20, 121). This justification of
partnerships is based on the literature that explaow organizations deal with interdependency
and complex environments and it closely relatethéacademic inquiry into the conditions of
control in complex environments, as presentedengibvernance chapter.

The justification of partnership as the acknowletigeitual dependency between private
and public actors is also supported by Kristenska discussed partnership in relation to the rise
of another concept, that of “corporate social resgality” (Kristensen 2001, 33). According to
Kristensen, the firm now portrays itself as a “seeconomic value community” embedded in
society. The rise of “partnership” and that of jgorate social responsibility’ are interconnected.
The phenomenon can be best understood as an qiedapetween economic and social and
political rationalities, as a reconciliation of twweviously opposite principles of “economic
competitiveness” and “social cohesion and soligarifThus, Kristensen described the
transformation of the welfare state into an welfsoeiety through “the political delegation and
reallocation of social responsibility to market ast to civil society and to individuals”
(Kristensen 2001, 21). Moreover, the rise of pagh marks a broader cultural phenomenon of

averting conflict in all types of social relationAs a consequence, democracy is currently
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perceived as a regime that prevents conflicts, @®$ed to a previous conceptualization of
democracy as the most appropriate regime to detl wonflicts (Kristensen 2001, 36).
Kristensen observes that the use of partnershgpnaschanism that prevents conflicts is not new,
being found in the expression of ‘social partneysiihat advocated the cooperation between
workers and employers.

These insights present the general, cultural, avegend ultimately policy environment
in which the EU started to use the concept. Pattiisfbackground has already been presented in
the governance chapter and it relates to the emeegef new patterns of control once social
reality is increasingly portrayed as complex, mage of interdependent, yet autonomous
subsystems. In this context, partnerships and m&svsubstitute hierarchical control oriented
towards substantive outcomes. Along this transftionais the blurring between public and
private spheres, between economic and politicalmalities. The consequence, in what concerns
the art of governing, is once again, the possybibttransfer practices from the private sphere to
the public one and to create a convergence of goalgoverning in both spheres. An explicit

attempt to do that was proven by the success dfléve Public Management (NPM).

b) Partnership and the New Public Management
The core assumption of the NPM movement was thaias possible to increase the
efficiency and effectiveness of public adminiswatiby introducing principles of market
discipline and by the transfer of know-how from thrévate to the public sector (Linder 2000,
27). This was to be achieved by the creation oflipydsivate partnerships. Public managers
would learn by emulating their partners from thege sector in being more entrepreneurial and

flexible. The argument was that the market repriesera model of service and production
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efficiency and its competitive character stimulatedovation and creative problem solving in
the public sector as well.

According to Linder, partnerships have been usedoals of management reform, of
“problem conversion” by shifting governments’ reepibilities to the private sector or of “moral
regeneration” by encouraging “self-reliance, initie, hard work, integrity, prudence” as
Thatcher tried when she supported selling sharéiset@ublic to increase ownership and stake-
holding, enhance entrepreneurship and dedicatidheanarket (Linder 2000, 29). Partnership
was also justified as an instrument of risk shgftirof restructuring the public sector and
increasing the power of citizens by increasingrtieBbices, as consumers, between public and
private goods. The NPM movement was particularfjuential in the US, the UK and the
Scandinavian states and it is not unjustifiableatgue that its influence was felt in the EU
context as well, especially in such documents &s 2000 White Paper on reforming the
European Commission.

This review of existing explanations on the risetloé concept of partnership, in the
broader literature, served several purposes. Triseiias to show the extent to which the EU
literature on partnership missed important elemdrdm the broader context in which the
concept emerged. The main consequence of suchigiveisto convey the wrong image of the
EU as innovator, when the EU was only applying sisteng tool of public policy. The second
purpose was to set the stage for the followingisecdf the chapter, the genealogy of the
concept, by identifying the strands of thought tmattured the rise of the concept. The following
section is structured in two parts, based on irtsi§lom the preliminary mapping of the concept
in the EU documents and the literature that expléne rise of partnership. The first part traces

the evolution of the concept in economic thoughd ahows how the concept became a key
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element in theories on economic development andtgtol he second part traces the evolution
of the concept within the reflection on how so@all intergovernmental relations in a federal
system should be organized, how society can beinefit specific forms of the relations among
various elements in society — public, private aolintary.

When tracing the history of the concept, one fitidd what is striking about partnership
is that its meaning changed very little over thieteees. At its core is the idea of cooperation for
common goals, a central meaning to be found iagdroaches on partnership. What changed is
the area of the application of the concept andccttegories of partners involved. It is important
to understand where this particular type of rel&fop emerged and to understand how it was
disseminated, by which mechanisms and for what qgaap because this is how we can
understand and judge its adequacy to the plethfogave@rnmental activities to which is applied

now.

D. The history of the concept of partnership

1. Partnership, economic relations and economic tho ught

For a long time, the concept of “partnership” wagstallized to capture a form of
economic relationship. As seen above, current diefits of partnership, as the one found for
example in Merriam Webster dictionary online, stilhintain this first understanding of the
concept as “a legal relation existing between twonore persons contractually associated as
joint principals in a business”. North and Thomaguad that partnership was one of the
institutional forms that favored the economic growft the Western world because it represented
a form of risk-sharing that, in turn, stimulatedrepreneurship (North and Paul Thomas 1970,

7). Historically, partnerships as forms of econonoecganization replaced the “single
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proprietorship” and were, later on, in turn repthd®y the joint stock company (Schumpeter
1947, 152-3; Tuttle 1927, 24).

Because of its importance as a legal form of amewac relation, in the past centuries,
the concept of partnership received intensive ektlmn in commercial codes and legal
debates/cases, etc. Partnership law in the Brifighpire was a well-developed body of
legislation which covered such questions as thigipal personality of a firm, the liability of
partners and the rules of bankruptcy (Hogg 1918).2ZBhe British Empire played a major role
in the diffusion of the concept, by exporting it tte colonies through its commercial codes
(Hogg 1918). Legally, partnerships were, for exanplkfined as “an agreement that something
shall be attempted with a view to gain and thatdh&a shall be shared by the parties to the
agreement” (Sir Nathaniel Lindley quoted in Wharkepper 1898, 138). However, when larger
types of economic arrangements such as compangkscanmporations increasingly replaced
traditional partnerships, the use of the termsrba&sic commercial sense decreased. It was taken
over, as shown below, to describe and promote taindlype of relationship between labor and
capital, a new structure of capital-labor relatldpsn industrial organization.

The idea of cooperation, as opposed to confligwéen labor and capital found several
types of supporters. On one hand, there were tidse sought to create the conditions of
“industrial democracy” by making workers participah management and profit. In this case,
the similarities with the original, commercial cept of partnership are evident: the idea of
participation in gain. On the other hand, thereemtiose who saw in the partnership between
labor and capital a way to “pacify” industrial retas (for example, Waley 1867). For these
supporters, the greatest negative factors thattaflfeeconomic productivity and profitability

were strikes and other types of industrial conflidtey wanted to make workers realize that they
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shared the same goals with the capital owners,abahomic productivity was as much their
concern as that of their employers. Both workerd employers were partners because of their
predefined economic roles and the common goal oh@umic profitability should motivate
partners to cooperate. The idea of profit-sharingarticipation in management was received
more reluctantly, while the idea that cooperatied to increased productivity was received
enthusiastically. Moreover, it was believed thattipgoation in ownership and profits would
make workers give their best:

A premise of all deductive economics is that seféfiest is the chief motive in the

creation of wealth [...] a system that enlists setéiest more than the wages system

enlists it ought to be more economical (Gidding87.,868)
And finally, there were those who advocated pastmgrwith workers as a better management
technique. They welcomed profit-sharing or parftipn in management as long as these
mechanisms stimulated the sense of responsibilidytlae productivity of workers.

These positions briefly sketched above are onlgragf what was a sophisticated debate
on the merits and disadvantages of much more e#bonodels of capital-labor partnerships.
Some of the models were also tested in practicdtadesults of the various experiments further
alimented the theoretical debate. At the time, Acagr scholars and businessmen were much
more reluctant to the idea of labor-capital paghgr than their European counterparts. They
perceived it as a matter of philanthropy more thanatter of business and believed that it would
handicap their businesses in front of the competi{Monroe 1899).

However, WW Il and the years after the war brougdnges in this attitude of the US
businessmen. This was due to the fact that duhiegwar, a certain type of cooperation was

forged, in the US, between business, labor andipablthorities to organize the production of
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weapons and other equipment needed in the war. cboperation proved a success. One
important component of this cooperation was theagament-labor partnership:

[tlhe war is uniting the two traditionally hostilgroups in industry - management and

unions - into a partnership. Out of this is comingreasing supplies of armaments for

America's fighting forces, and, as this partnerdhggomes perfected and more widely

recognized, total war production will be realizeprevided, of course, that the necessary

central national planning is quickly developed” (G 1942, 103) .

If the US was more reluctant to embrace previoeasdf partnership between labor and
management, the war experience changed the pewgpacd showed the ways in which this
cooperation could improve productivity.

Another component of the war cooperation concerttezl government — business
partnership in production. Newman gave the exaroplihe Petroleum War Team and argued
that “[tlhe technique of successful government-stdu cooperation should receive increasing
attention in public administration” and be extendedther agencies (Newman 1946, 240). The
consequence, from the perspective of the histogh@fconcept, is that use of partnership was
extended to describe, in the US, a desirable typeelationship between government and
business and between management and labor.

However, the business-government cooperation asdngrship were not received
without criticism. The criticism tried to highlighhe contradiction between the desirability of
business-government partnerships and the ultin@tBict of interest between public authorities
whose goals were public and business entities wbhbgectives were private. What was also
contested was the idea of equality between puhlibagities and business entities that the
concept brought about. Moreover, criticism was adad at the possibility of accountability in

this type of relationship: “[w]e cannot accept aoept that carries with it the idea of an alliance

between business corporations and the governmesdvaseigns of equal rank. No government
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can afford to permit its sovereignty to be challeshgwvhether in time of war or in time of peace”
(Durr 1943, 51).

In the 1950s, the concept continued to be discussBurope in the context of industrial
relations, with new models emerging in Germany determination, John L. Thomas 1952). In
the 1950s, there were also appraisals of the Breigoerience with co-partnership and profit-
sharing and joint consultation in industrial redas. Some concluded that the applications of
those principles did not lead to the democratizatibthe industrial organization:

The principal impact of partnership proposals ishat psychological level where

the aim, from the standpoint of industry, is noslésan the creation of a new

industrial psychology. Objectively, it can be ardudat the workers' share of

profits and control in industry is more illusiorathreality, but if workers embrace

the illusion it can have profound political and isbeffects. It is almost axiomatic

that any identification of interests between thekeos and private enterprise is

that much less an identification of interests betwvéhe workers and socialism,

and ultimately, between the workers and the StéRdgow 1955, 374)

Rogowargued that the ideas of partnership were attrat¢tvthe workers because of the
“dignity and status” attached to the concepts ohemship and control (Rogow 1955, 375). The
interests of the capital owners/employers, on therdhand, lay in the avoidance of socialism or
worse.

The boom of partnership in the 1980s is mostlyuised in the literature in the context
of Reagan and Thatcher's neo-liberal governments.s@en already in the review of the
literature, economic thought contributed signifitarto this evolution. To recall, Henig found
that the privatization movement was preceded blgegémony of economic concepts”, through

the analogy between government and markets prommgethe work of such economists as

Milton Friedman, George Stigler and public-choia®momists such as James Buchanan and

204



Gordon Tullock who studied the actions of publiiasls and governmental agencies as market
players and self-interested actors (Henig 1989).653

The boom of partnership in the 1980s can be exgtaimot only in terms of neo-liberal
regimes, but also as a period in which partnerginiong public, private and voluntary sectors
became part of a new orthodoxy of models of econot@velopment. A major role in this
evolution was played by various think tanks and, coirse, academics. It constituted a
significant step towards the export of the condepither political environments. One such think
tank was the Committee for Economic Development@THn 1982, it published a document
entitled “Public-Private Partnership. An Opportynibr Urban Communities” (Committee for
Economic Development 1982). It defined public-parship as “cooperation among individuals
and organizations in the public and private sedmrsnutual benefit” (Committee for Economic
Development 1982, 2). It put emphasis on “initievwhich are designed and carried out
locally” and claimed that the effectiveness of fedl@ction depended on taking into account the
local specificities (Committee for Economic Devetmgnt 1982, ix). It detailed both the policy
and operational aspects of partnerships and recochedebuilding local consensus, establishing
the institutional background, and focusing on statian of private initiatives and resources
(Committee for Economic Development 1982, 2, 3)e TED emphasized that the potential of
public-private partnerships depended on the ricko@ative social structure typical of the
American society identified as “the civic foundaisoof effective partnership”. The OECD also
started to pay attention to partnership. Foslertirmead a conference organized by the OECD on
public-private sector integration in 1982 (Fosl€8@, 365). All these arguments about the
benefits of partnership arrangements are to bedfauthe EU approach to both structural policy

and economic governance, as revealed in the preiipimapping section of this chapter.
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In the 1980s, there was a rich academic outpytulric-private partnership. Particularly
well-documented is the New York City Partnershigtablished in 1979 and functioning from
1980, bringing together business, labor, and gowent to save the city from bankruptcy
(MacChiarola 1986; Davis 1986). Other prominentecatidies were the cities Chicago and
Pittsburgh (Haider 1986; Davis 1986; Ahlbrandt 198%he New York partnership was
considered a success for a number of reasons,dbeimportant one being the input of business
skills and leadership (Davis 1986, 98). It was atfthat public-private partnerships were often
initiated by business leaders as they became mock more conscious that the social
environment affected the success of their entegpri®avis also remarked that partnerships
extended to virtually all types of policies and @®ed media and academic attention (Davis
1986, 3).

Another type of partnership that received attentimas the university-industry
partnerships carried out for research and techyaeyelopment (Kysiak 1986, 48). Again this
is an element to be found in EC policies both ia #tructural policy of the 1980s and the
innovation policy that accompanied the elaboratibthe Lisbon strategy in the early 2000s.

Probably a more significant role in the evolutioh partnership was played by the
appropriation in the 1990s of the concept by irdéomal organizations as a crucial tool of
economic development policy, inspired by neo-initihal economics. The good governance
concept of the World Bank is based on insights frezo-institutional economics, as discussed in
the governance chapter. The requirements of acability, rule of law, transparency, and
participation/partnership are the reflection of tieo-institutional economics understanding of
institutional criteria for economic growth and cdiwhs of change. While some of the features

of good governance stress the formal institutioresg- rule of law, property rights — some are
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directed to the transformation of the informal domists or of belief systems. The focus on
participation and on the involvement of civil sdgidalls into this category. Behind these
principles are North’s ideas that change towaradsmemically favorable institutions is possible
when the organizations realize their benefits framange and engage in altering the existing
inefficient institutions. Ownership and partnerskgrve as means through which belief systems
change and social consensus towards practicesafaleoto economic growth is formed, as
argued in the documents of the World Bank, the OE@®the IMF.

In the 1990s, partnership was used abundantly nvithe new development policies
supported by several international organizatiorstrieérship was defined as cooperation at
various levels of government: between central awall public authorities, between public and
private actors (both business and voluntary) amd;oarse, between donors and recipients of
development aid. The OECD’s “Partnerships for ra@elopment” quoted the Committee for
Economic Development (1982) “Public-Private Parhgr: an opportunity for urban
communities” and put emphasis on public-privatérgaships (OECD 1990). In the Foreword of
a World Bank discussion paper of Robert Picciofatting Institutional Economics to Work:
From Participation to Governance”, Ismail Serageldbticed the importance of designing
institutional arrangements that would take advamta§ the “complementary roles of state,
market, and voluntary sectors in providing develeptrgoods and serviceg3erageldin 1995).

In 1999, the World Bank adopted the Comprehensieeeldpment Framework (CDF) in which
the concept of partnership played a key role. Naution of a new paradigm on development
thinking of the World Bank is also visible in Siigls contributions (Stiglitz 1998; Stiglitz

1999). As argued in a 2004 World Bank document]uilding partnership between the

government and other stakeholders in a countryshelmobilize resources for development and
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complement the limited capacity of the governmeseli. In most circumstances, the central
government needs to develop a close working relship with subnational governments and
with civil society organizations, including privagector associations and CSOs [civil society
organizations] involved in social service delive(yVorld Bank 2004, 14).

Adopting a neo-institutional economic perspectiveaul Collier explained the
background of the CDF in a 2000 World Bank Workipgper entitled “Consensus Building,
knowledge and conditionality” as a shift toward&ramvledging the crucial role of building the
institutional structure conducive to economic grovPaul Collier 2001). He argued that the
building of consensus is a pre-condition for thédiog of the institutional structure. Partnership
is crucial because it helped build this consenSesipower the domestic constituencies for
change through knowledge and participation” (Paaili€ 2001, 1). Conditionality as coercion
fails because it does not produce ownership (Palile€2001, 11). Let us recall in this context
the emphasis put in the EU Lisbon strategy on oshiprand partnership as conditions for the
economic success of the European Union, as pomitedoth in official documents and the Sapir
and Kok report§°

For a great number of reasons, mostly concernetl e@onomic development and
efficiency purposes, partnership gathered the cmuseof the international community (see for
example Liebenthal, Feinstein, and Ingram 2004, %) North defined partnership as “a
collaborative effort by which we can create thedibons to improve performancé¢Rorth 2004,
3). His discussion on partnership as a tool of greent fit into the wider approach of neo-

institutional economics which emphasized the eféégiolitical institutions on economic growth.

“0 For a more detailed justification of the use oftpership by the World Bank see also another W@&ahk
Working Paper “Perspectives on Partnership” by Melkvand Conway who argue that “without domestic
ownership, reforms and investments are not sudtlEn@..) successful development requires partnerahipng
government, local communities, the private seatvi| society, and development agencies” (Maxweltl &Conway
2000: vii).
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According to North, the institutions that create #ppropriate incentives for economic activity
never evolve naturally, but are established eithgrconsensual or authoritarian polities.
Partnership is a tool to build consensus aroundethiostitutions and rules that establish the
appropriate incentives for economic growth.

In the 1990s, partnership also became a majorino@thinking marketing (partnerships
with customers) and management strategies. In neamagf, there is a new vision that alliances
and the exploitation of interdependencies betweemsf increase their effectiveness and
competitiveness by producing strategic advantagepetitive advantage through flexibility,
specialization, and flow of know-how (Bucklin andrfgupta 1993; Webster 1992, 1). Attention
is given to the design of successful partnershifishr and Spekman defined partnerships as
“purposive strategic relationships between indepanfirms who share compatible goals, strive
for mutual benefit, and acknowledge a high level nofitual interdependencgMohr and
Spekman 1994, 135). In a literature review, Moht &pekman observed that partnerships were
associated with a series of specific attitudes saghrust, commitment, information sharing,
conflict resolution, joint problem solving as oppdsto domination in conventional business
relations (Mohr and Spekman 1994, 126)other interesting article analyzes how and whes i
economically sound for firms to develop partnerstafations with their customers (Anderson
2002). Anderson used transaction costs theory aferred to partnership as "a form of
governance/relationshigAnderson 2002, 956).

Partnership was central in the reflection on hovimprove public management. It was

embraced by the Clinton presidency and by otherdTWay governments such as New Labor in

1 An interesting article documents how multinationarporations (MNCs) develop new strategies to refiesh
markets. London and Hart argue that MNCs are msapeessful in penetrating new markets if they buibh-
conventional partnerships with local actors, NGQscommunity groups (London and Hart 2004). These
partnerships provide the corporations with localwledge and legitimacy (London and Hart 2004).
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Britain to reform public administration. The Climt@dministration introduced elements of NPM
such as performance standards, cost-effectivefiestility and bottom-up approaches (Galston
and Tibbetts 1994). A book that popularized thecept and practice of partnership in this
period was Osborne and GaebldrRsinventing Government: How the EntrepreneurialiSjs
Transforming the Public SectdiOsborne and Gaebler 1992). The public managedstha
become “community builders” and one of their tagks to “build partnerships and consensus”
(Nalbandian 1999, 187). The NPM stressed the adlopif business-like techniques in public
agencies, around the 12 core values of “opennes®sguship, foresight, leadership, expertise,
effectiveness, efficiency, propriety, commitmemiegrity, courtesy, and responsiveness” (Lam
1997, 414; see also Nalbandian 1999, 195). Butaasremarked “none of these is related to the
social values of justice, fairness, and equalitythe political values of liberty and freedom”
(Lam 1997, 414).

The goal of this section was to show how the cohaéppartnership maintained its
relevance in economic thought, despite of its regmeéransformations, and how it echoed in
several aspects of the EU discourse and policysuio up, partnership was first used as a legal
format that enabled commercial activities, theradermat for industrial cooperation and, later
on, as a type of relationship between public autiesr and businesses or other voluntary
organizations. All along, the rise of the concemts supported by its perceived economic
benefits: risk-sharing, pacifying industrial retats and thus increasing productivity, stimulating
the efficiency of public administration through teepertise and resources of the private sector,
and ultimately, promoting effective economic ingibns by facilitating the ownership of change
throughout society, as prescribed by the new pgradif development policies. The EU used the

concept of partnership in all these aspects, whethdescribed effective structural policy,
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partnership among trade unions and employers oemkip of economic reform policies and the
setting up of a proper institutional environmenidocive to economic growth. The US
experience and the academic contribution to theoamd transfer this experience were key
elements in crystallizing this regime of truth. Hoxer, support came also from another body of
literature — the one reflecting on social and igbsernmental relations in the US type of
federalism. It is important to stress that theseldions relied on each other and are presented
here separately only for analytical reasons.

2. Partnership and the organization of social and

intergovernmental relations

The concept of partnership also emerged as a wayhafacterizing the social

architecture in the US, of coagulating principles lmw various elements of society should
interact with each other and what types of relai@mhould be established between public
authorities at local, state and federal levels. Tdea of partnership was at the core of the
renewal of the US model of federalism since the 1860s — the debate on the proper division of
powers between federal, state, and local levels fHflection played a key role in the evolution
of the concept. It ran parallel to the discussion lmw partnerships between business and
government could help economic development and tmgnted it by offering a projection of
an integrated system in which partnerships chaiaete society at all levels: vertically, among
public authorities at federal, local and regiomaddl and horizontally, among public, private and
voluntary sectors. These reflections and thesetdsbare important to the argument in this
chapter that shows that the EU model of governavitieh employs a very similar image of
partnership among various levels of government amebng various entities and groups in

society was inspired by an already existing modigoverning.
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The use of partnership in the reflection on theefaarrangements in the US started
arguably in the 1940s, in the wake of the New D&ghe first step in clarification of the
differing duties and responsibilities of state arational governments, it seems to me, is to
emphasize the essential idea of partnership thatseanstrumental in the erection of the federal
structure” (Patton 1944, 1132-3).

In the US debate on federalism, a significant dbation was brought by the
Commission on Intergovernmental Relations, founded 953 with the goal of providing a
report on the relations between the state and &&dgvernments. Muskin commented on the
working of the Commission on Intergovernmental Refes under the heading ‘partnership of

federal and state governments’:

To achieve the maximum goal of public welfare, ¢hisr need to utilize the services and
the resources of every level of government, aneviery part of the nation. . . . In every
field then the question is this: What specific dign of labor and what combination of
national, state, and local authorities working tbge will produce the best results in
administering the function without endangering #sentials of the United States
constitutional system or sacrificing any other gruaed national interest? (Muskin 1957:

337)

In the 1960s, the concept of partnership was atdtine of the US debate on federalism.
For example, a landmark book on the US federalisms Waniel J. Elazar's “The American
Partnership” (Elazar 1962). Elazar’s basic argunvesst that the US pattern of federalism had
always been one of cooperation among the fedethttestate governments as opposed to dual,
competitive federalism (Thursby 1963). Elazar wrttdéor some outlandish reason, Americans
were to ever adopt an ideologically correct saiotatto parallel that of the communists’
“comrade”, they would be very likely to select ttlassic greeting of the cowboy, the archetypal
American folk figure, “pardner” which conveys juste sense of independent interdependence

that characterizes American federalism” (Elazar6196). Elazar also acknowledged the use of
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the concept to refer to the relations between pudlithorities and businesses or management
and labor. Therefore, for Elazar, partnership ustdexd as “cooperative arrangements”
represented the core of the American federalisraradterizing not only political relationships
between the state and federal authorities, bigagilal relations — “the guiding principle in most
of the political relationships that tie institutgrgroups, interests, and individuals togethehe t
American political order, animating public-privaés well as intergovernmental ones” (Elazar
1966, 2).

Partnership implied the distribution of authoriggnong several centers that had to
negotiate cooperative arrangements with one anatherder to achieve common goals. Under
the slogan of “creative federalism”, the increastiggnands of society were thought to be best
addressed in a reconceptualization of the Amerggstem both in terms of sharing power
among levels of government (federal, state, logaf) by innovative public-private partnerships:
“Creative federalism’ is not just a catchy slog#ns the beginning of a theoretical formulation
of intergovernmental and public-private partnershippproaching actions” (Carey 1968: 23).

In the 1970s, the concept of partnership continteeddominate the US debate on
federalism, both at theoretical and practical Isvebeveral authors drew attention to the
economic crisis of the 1970s as a background ferréhevaluation of the US federalism. The
debate on models of federalism achieved a more ipshrole being embraced by the US
presidents. President Carter used the formulaefttipartite federalism” (federal, state, local)
and also favored the increased role of the prieaters (Stanfield 1978, 40, 44). During the
Carter administration, the principle of partnersinps used to address cities in distress, the

federal government often by-passing states to dieattly with the local executives. The Carter

2 See also David B. Walker, “A New Intergovernmer8gstem in 1977"Publius Vol. 8, No.
1, The State of American Federalism, 1977, (Wirité78), pp. 101 -116.
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administration also encouraged involvement of pgewactors in public-private partnerships. It is
important to stress that the goals of the intefeanivere directed towards stimulating economic
activity and not as redistribution, just like irethase of the structural funds.

Lyall discussed the 1978 National Urban Policy aothted to the economic crisis that
pushed Carter to re-think federalism, with an iasegl focus on the local level and the need to
attract private resources: “[p]ublic-private parsieps were seen not as a substitute for Federal
initiatives and responsibility in such areas butaasew policy tool in the Federal portfolio for
addressing domestic problems” (Lyall 1986: 5). Tisif©iow the author discussed the notion of
partnership in the Carter years:

The private sector is expected to create jobs awdige basic business-investment

capital, but it is the role of the public sectoutmderstand how business risks are assessed

and to create incentives that change those riskavar of urban redevelopment and
investment (...) Thus the public sector is expectedhtange both its philosophy and its
methods of assistance to accommodate more clokelyestablished ways of guiding

business investment. (Lyall 1986: 7)

One author described the fourth face of federahsnthe characteristic of the 1970s: “a
collection of private and semi-public groups andrages that moved into a full partnership with
the national, state, and local governments in astairing federal policy. This fourth face of
federalism emerged from the decade’s new breedtefgovernmental grant programs” (Kettl
1981, 366).

The US debate on federalism produced a recondegattian of governing as cooperative
arrangements at three levels vertically (federttes local, with sometimes the federal level
dealing directly with the local one) and horizohtainvolving private actors, both business and

voluntary: “[flederal, state, and local governmesit®uld cooperate in developing the necessary

management, planning, and evaluation skills thitamable all levels of government to manage
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more effectively and efficiently” (Burgess 1975,6J0This is precisely what the European
Commission attempted to achieve with the subsequegatm of the Structural Funds in late
1980s and early 1990s.

In what concerns the public-private partnershtps, US experience and the academic
input were also crucial. In the late 1950s, an vatiwe policy in the management of water
resources was termed the ‘partnership policy’ (Sayni956, 521). It referred to a reduction of
the role of the federal executive and the increasealvement of local partners, public or private
with the goal of reducing the financial burden lo¢ federal authorities. Bennett also discussed
the partnership policy in water resources develogmmitiated by Eisenhower, quoting the
president as saying “[tjhe best natural resouraegrpm for America will not result from
exclusive dependence on Federal bureaucracy. lItiwiblve a partnership of the States and
local communities, private citizens, and the Feldéavernment, all working together” (Bennett
1957, 722).

Public-private partnerships were conceptualizedHe first time in the 1960s, in the US.
Nieburg discussed the advantages and disadvant#gbssiness-government partnership in
research and development (Nieburg 1968). But, fngbthe most significant area in which
private-public partnerships were discussed washampolicy. Klaman argued that:

What is needed, in essence, if we are successtutigvitalize the quality of urban life in

America, if we are to find solutions to recurringmgage and housing problems, is to

establish a creative partnership between the griead public sectors of our society.

Such a partnership would have its parallel in ttredtive federalism" proposed between

federal and state and local governments. Suchtagyahip would seek the realization of

broadly accepted public goals through maximum mekaon private means. (Klaman

1967, 251)

This partnership meant that private resources sapghted public ones. The partnership

would be accompanied by more stringent cost/beregifilysis in public finance and the
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“‘imaginative and the technical skills” of the prigasector (Klaman 1967: 261). Klaman
vigorously recommended “a voluntary public/privatéministrative network - at national, state,
and local levels - in which public agencies andvade groups jointly plan, develop, and
implement programs and policies for urban rebugdtlifKlaman 1967: 265). This is very similar
to the use of the concept of partnership by theopeein Commission in the reform of the
Structural Funds, as seen in the preliminary mappeétcttion.

The articles on this topic abounded in that perl@de particular article which deserves
mentioning is Reich’s “Social Welfare in the Pubfdvate State” (Reich 1966). He argued
nothing less than the fact that “[tlhe emerging slaaf our society is that of a public-private
partnership” (Reich 1966, 486). He pointed to tb&urring of the line between "public" and
"private," both in the political sense and in thgdl sense” (Reich 1966, 489).

The significance of this quote is that it points that already in 1966, there is, in the US,
a debate and a vocabulary on the benefits of tbperation between public and private actors,
on the blurring of the public and private realmsl ahe mutual dependency between the two
sectors. It went so far as to project that “[tdmerging model of our society is that of a public-
private partnership”. Similarly, the Committee feconomic Development, a prestigious US
think-tank, observed, in the 1970s, that:

this emerging partnership is more than a contrhotlationship between buyer and seller

of services. Fundamentally, it offers a new meamsdéveloping the innate capabilities

of a political democracy and a private enterprisenemy into a new politico-economic
system capable of managing social and technologitahge in the interests of a better
social order...the government-business relationshilkely to be the central one in the
last third of the twentieth century” (Committee faconomic Development quoted in
McGill and Wooten 1975, 446)

It will take at least 20 years until the projectioh that think-tank translated into an

inevitability of public policy in the EU and elseete and academics such as Jensen-Butler
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would say “[p]artnership is becoming the organsadi key to success for cities in economic,
social, environmental and even cultural terms” $é@rButler 1995: 39).

In the 1980s most academic appraisals of partEsshere positive, direct forms of
criticism were marginal. Criticism focused on thegueness of the roles of public and private
actors in partnership arrangements and the elussgenf the goals. It is similar to earlier
warnings that the support for partnerships rungigieof creating confusion between public and
private goals (Woodside 1986: 151). This criticisrayever, testifies of the point of maturity of

the debate reached in the US, while the concepewdsaced enthusiastically in Europe.

E. Conclusions: Partnership, not a EU innovation, but a recurring
pattern

The history of the concept makes it very difficatt accept that the principle of
partnership introduced by the 1988 reform was aniritldvation or specificity. From the 1980s
on, the principle of partnership emerged as theabpf a consensus as fundamental tool of
public policy directed toward structural reform amcbnomic development. The roots of these
developments rest in both economic theory and t8espkcific forms of intergovernmental and
social relations. The similarities of problemsyvotabularies and solutions justify the claim that
most probably, the concept of partnership reachedet) from the US, both directly and through
the intermediary of other international organizasicuch as the OECD and the World Bank.

In addition, what the history of partnership shoissthat, just like in the case of
governance and transparency, economic considesatilatyed a consistent role in the rise and
spread of the concept. This is visible both in justification of public-private partnerships and
the emphasis put by the new development policiepannership and ownership of policies

aimed at economic restructuring. The currentlynstad benefits of partnership and ownership
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echo the debates at the beginning of th® @ntury on how to prevent industrial conflict and
ensure the maximum productivity of workers. The,faowever, that at present, it has become a
ubiquitous tool of government raises interestinggsgions on how the goals and means of

governing have been transformed.
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V. Conclusions

The trajectories of the three concepts show mamyilasities and few significant
differences. Their histories show that they oweirtloairrent significance to the intellectual
support they received in the economic theory fiddding later promoted by international
economic organizations such as the World Bank, li& or the OECD. Secondly, a
characteristic of the development of the three eptis that they applied indistinguishably to
both the private and the public realms and thudritaried to easing the demarcation line
between the two. Thirdly, by spilling over from @cmics to other social sciences and into the
policy making arena itself, they contributed to eadwal overlapping of economic and
governmental rationalities. All the above mentioreddments are relevant because they still
characterize our current rationality of governmehll. three concepts enjoy unprecedented
stability and acceptance having become part ofyelagrlanguage of government and politics.

The many links between the concepts and the fatttkiey basically emerged together,
that they triggered one another and mutually supgach other prove that these are not isolated
concepts, but part of a new vocabulary of governpigces of the same puzzle. This observation
can only strengthen the idea that we can talk alboonew rationality of government, made
thinkable and possible through a new vocabulary.

The rise of the concept of governance began whewnosgists put forth the
understanding that the market was not the only fofmrganization that could lead to economic
growth, but that hierarchies and networks couldstitute, in certain conditions, alternative
organizational forms that can maximize economidquarance. The idea encouraged and still

encourages economists and policy-makers to jugdlearganizational forms and institutions in
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order to achieve increased efficiency and effec@ss. In this type of reflection, however,
political institutions are primarily evaluated agans to enhance economic performance and not
as means to pursue broader social objectives ssicheafreedom of individuals, equality or
justice. In other social sciences, the concern witanizational forms of governing combined
with the embracement of insights from systems Whepustified a retreat in the ambitions of
government from achieving substantive goals toigieg over the self-regulation of existing
organizations.

The history of transparency, a concept describirggatvailability of information, shows
how the rise and spread of the concept was faeititagain by its use in economics. In economic
theory, the availability of information in the matkemerged as a condition to maximize
consumers’ and producers’ awareness of choicedegirdghe good working of the price
mechanism and, thus, ensure competition and th@eprfanctioning of markets. Moreover, the
transparency of political decision-making is reqdir for the constitution of “credible
commitment” by which economic actors get the assteahat political actors will not alter the
rules of the game and will remain dedicated to eodnally beneficial institutions and policies.
However, what the rise of transparency also doés igplace the older concept of publicity.
Publicity justified the availability of informatioim order for citizens to exercise their critical
scrutiny on public affairs. Publicity aimed to fegdormation into public debates, an element
which is no longer implicit in the concept and jfisation of transparency.

Economics also played an important role in risthefconcept of partnership. If, initially,
partnership referred to a specific type of busimetstionship, legally defined, later, the concept
described a desirable format of cooperation betwalkar and capital/management that would

settle conflicts, make parties realize their shasednomic goals and thus lead to improved
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economic performance. The idea of partnership m&ans to make people own the same goals
may be valuable in economic life, especially if tpeals build around the ideal of economic
growth. However, partnership can prove counter{pctide if uncritically extended as a
principle of government because it is biased towdaite emergence of cooperation and the
existence of common goals and may block the pateateative forces of conflict, contestation
and diversity.

As mentioned above, the histories of these conadptsconverge in showing how they
contributed to easing the distinction between goivgy in the private and the public spheres.
Governance is probably the best example as it esdetg describe government in the private
sphere (corporation, university), was taken over dmpnomists to help them analyze the
economic implications of institutional arrangemeatsd returned to the public sector in the
intellectual effort to solve the organizational andtitutional deficiencies of the welfare state.
Transparency, unlike its precursor “publicity” isotnconfined to the public sphere, but
characterizes several aspects of the market angrihate sector. Finally, partnership has an
even more direct impact by emphasizing the benefitd common interests the private and
public sectors have in working together. The obetgon that the line between public and private
sectors is blurred is not a new finding, as it besn pointed out by numerous studies. What this
thesis shows, however, is that the blurring betwevate and public sectors is also a choice
justified and operated by the social sciences, thiedefore it is not necessarily dictated by
inevitable constraints such as the incapacity atiestto govern complex societies. The blurring
of the line between governing in the private antliguisectors can raise important issues, one of
them being to what extent the promotion of simita@ans of governing affects the goals of

government in the public and private spheres. Whmatmay experience is a retreat of public
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goals or the finding of the lowest common denonandtetween the goals of the two sectors.
Further inquiry is needed on the ways to preserve-@ssert the differences between the goals
of public and private government.

Finally, the fact that all three concepts were tat&eer by other social sciences and in the
policy-making arena led to a gradual overlapping auobstitution between governmental and
economic rationalities whose consequence waséo thle way questions on who should govern,
what are the goals of government, how governmentildhtake place, and over whom are
answered. As to the goals of governing, the ovpitap between economic and political
rationalities led to the fact that, in recent dezsadeflection on government focused on priorities
such as the conditions for economic growth and éfiiciency of public intervention.
Deliberations on more traditional political valusmsd concerns such as justice, freedom, equality
were not central to recent innovations in governmen

Changes in the representation of society, in thesgof government and the easing of
distinction between private and public spheres #soto a transformation in the objects and
subjects of governing. The image of society as deriy, with the presence of multiple self-
governing, autonomous entities switched the obgmctgoverning from the individual to
intermediary organizations. Moreover, based on tharacteristics of these organizations
(autonomy, self-regulation), theow of government is also altered and takes the fornthef
control of self-regulation.

The objective of this dissertation was to providéresh inquiry into the sources and
processes of innovation in government. It showeat tocial sciences contributed to the
emergence of new modes of governing by providingceptual redefinitions of social and

economic conditions. Thus, one of the main achi@rgmof this research is to have revealed the
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intellectual circuits that connect current practicef government with past and ongoing
developments in the social sciences.

To a certain extent, this could be good news becaugonfirms that practices of
government are not simply ad-hoc, arbitrary agésitbut are embedded in a specific rationality,
an effort to justify the goals and means of govegnsubmitted, in this case, to the requirements
of the social sciences methodologies and peerweypeocesses. Moreover, the idea that
developments in the social sciences contributectoah practices of government, can open up a
space for a more pro-active role of social sci¢hiis promoting new visions and understandings
of government.

On the other hand, the idea that social scierttigories and output influence practices of
government considerably raises the level and rarigeesponsibility for social scientists. To
respond to this level of responsibility, socialestists must become more aware and, at the same
time, more critical of the origins and societal Irogations of the theories they help build or
consolidate. In order to achieve this goal, a momper and diversified training of social
scientists must be ensured. This could include gemoominent role for political theory training
in university curricula, including for economicsgiees. An advantage of such a political theory
background would help social scientists connedt tverk with key questions concerning the
why and how of government, preventing them fromingssight of central values and ideals.
Another way to achieve these goals is to encouraggarch projects inquiring into the impact of
social sciences in the governmental field in orterraise awareness and suggest ways to
minimize potential negative effects. Finally, a afisification of methodological training for
social scientists that should encourage a morgariteflection on what can be, should be and

cannot be achieved in social sciences could alstribate to more reflexive research.
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By tracing the evolution of the three concepts,dbal of the thesis was also to intervene
in the ongoing debate over the nature of governriretite EU, on whether it is an innovative,
sui generidorm of government or a political system similathose found in the member states.
The thesis showed that the rationality that uphglmgernment in the EU is based upon concepts
borrowed from an already innovated way of thinkidgout the goals, means and objects of
government.

In what concerns the EU studies, one of the mantlosions of this thesis is to point to
some of the implications of their “provincialismimportant developments of the three concepts,
especially regarding “transparency” and “partngrshiere missed in the EU studies because
scholars too rigidly delimited their area of comcén the EU. While more recent research (for
example, the contributions by Simon Hix) strivecomnect the EU studies with broader fields of
inquiry (such as comparative politics), more remaim be done. An important methodological
improvement in the EU studies would be to no longave as a starting point the idea of the
exceptional character of government in the EU. @ndontrary, research hypotheses should be
constantly checked against this assumption.

One of the most important limitations of the reskais that it cannot fully develop the
implications and contradictions within the ratiahabf government that it delineates. However,
the limitations can be transformed into promisesuother research, as outlined below. Thus,
three lines of further inquiry can be pursued. thirsat the methodological level, there is need
for refinement of the synthesis of genealogical andceptual history tools because they are
capable of generating a vast range of insights pnéztices of government. Secondly, in what
concerns EU studies, there is a need to abandomrttierstanding of its government i

generisin order to undertake a more productive inquinty ithe premises and manifestations of
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governing in the EU. Thirdly, it is important tortbher explore the consequences associated with
the predominance of economic themes in the curedlgiction and practices of government.

The thesis embraced the idea that governmentanidiiies are historically contingent
and they evolve constantly, within the regimesroftts of their times. From this perspective, the
above mentioned innovation in government wouldb@problematic — past centuries had their
own regimes of truths, our times have a differam.dHowever, another ambition of this thesis
was to uncover some of the “silent conditions” tmaake possible our current forms of
government, to embrace the idea of choice, of baimgre of what choices have been made and
what the choices are. From this perspective, tanibvations in government are problematic if
they are not brought up in the open and discusEeal is why a critique of government must

start with a critique of the knowledge that inforihand makes it possible.
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