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ABSTRACT

The present work analyzes the development of ttexnational standards in the
area of financing and administration of social s#gwand their influence on the
reforms of social security systems in transitiom®n®mies of Eastern Europe.
Particular attention is given to the concept of thghts-based approach to
development as a leading principle behind the dgreént agenda of international
organizations. In particular, ILO Convention No.218nd other international legal
standards regulating the financing and administnatif social security schemes are
examined regarding their suitability for the rat#tion by transition economies. The
research of possible reasons is undertaken to artbeequestion as to why the
standards have received an unusually low levehitfigations. Examples of several
Latin American countries are provided to illustréte lack of sustainability as a
result of pension reforms which were carried outcontradiction to the basic
principles of the financing and administration o€l security systems as provided
by ILO legal instruments. Further, the mechanisifinancing and administration
of social security systems in Russia and Ukraieeasalyzed in order to assess the
countries’ readiness to ratify ILO instrumentshiede areas, as well as to assess the
suitability of the instruments for these countridgie research has showed that
despite being largely outdated, ILO Convention N@2 still has significant
influence on the development of social securitytays and provides for
fundamental principles in the areas of financingl administration of social
security schemes. Russia and Ukraine are curranttijfferent stages of readiness
to ratify the Convention, as they adopted contngssitrategies in the development
of social security systems. In particular, dueh® introduction of privately funded
social security schemes Russia is likely to be ctaht to proceed with the
ratification. However, the research has revealetégal obstacles for Ukraine to be

able to ratify the Convention.






Introduction

INTRODUCTION

Following the fall of the Soviet Union, the newlptablished states in
Eastern Europe faced the need to undertake magroetdc and social reforms
with the purpose of transition from centrally pladnto market economy. For
several years, the reform of the social securigtesyis in some of these countries
was postponed for various reasons. The universalga@merous social protection
scheme inherited from the Soviet Union proved taibsustainable very fast, and
for several years large segments of society weckid&d from the welfare system.
One of the main new challenges, apart from findn@astraints, was to combat
informal economy. Another major challenge relaeénsuring good governance of
the social security system. In the context of titeors from centralized economy,
new methods of financing and administration of absecurity schemes had to be
developed in order to ensure the sustainabilityhef social security system and

provide social security coverage to the population.

At the international level, the recognition of thght to social security as a
human right by the Universal Declaration of Humaigh® initiated a move
towards the adoption at both the regional and matigwnal levels of legally binding
treaties entailing obligations stemming from an attratification as well as
international supervision with a view to reinfortee foundations of international
social security law and securing its effective iempéntation through stricter
obligations. In parallel to the recognition of thght to social security as a human
right, the action undertaken in the wake of theo®ddNorld War by the ILO aimed
at placing the focus on giving substance to thislamental human right by setting
the basis of social security as a new social utsth, as well as regulating the
standards of financing and administration of soe&urity schemes.

However, despite the fact that the social secwsytstem developed in the
Soviet Union encompassed all the nine brancheoa@élsprotection provided by
the ILO Social Security (Minimum Standards) ConvemiNo. 102, the Convention
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itself was never ratified by the Soviet Union. Evafter the dissolution of the
Soviet Union, the newly created states were rehidia ratify the instrument, and
the Convention remains ungratified by Russia andaldk, the two countries
examined by the present work. One of the reasans foay be that the developed
countries are reluctant to ratify an instrument chproposes a lower level of

protection than it is already guaranteed by thestes

As Convention 102 does not provide for any meclmani$ ensuring that
workers in informal employment can have accestiak security benefits, it can
be presumed that the Convention does not reprasesptimal legal mechanism for
the countries in transition and developing coustrnéhere the informal sector is
large. In addition, being based on the principle aollective financing the
Convention does not explicitly allow for the estabiment of contributory social

security schemes.

As a result a question arises: whether these deantto not ratify the
Convention because they do not consider it usefdl their legislation already
provides a higher level of protection, or are thejuctant to be bound by the
international obligations on social security staddain the period of economic
transition? Another reason for non-ratification nisgy/ that the national legislation
of member States does not comply with the provsiohthe Convention. It is
possible that the social security systems in plhaee taken other routes of
development, and therefore it would be too probl@amand even impossible to
ratify the Convention.

Thus, the present work is an attempt to examineglagionship between the
international standards of financing and adminigtraof social security schemes
within the light of the rights-based approach towedlepment and the reforms of

social security systems undertaken in Russia anmditkkin the recent years.

The work is structured as follows. Chapter One [g®s an overview of the
development of the international standards on s@eeurity and the rights-based
approach to development. The following chapter eslichted to examining the

adequacy of the international standards in the aefsacial security in the modern
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world. Chapter Three outlines the internationalndtads of financing and

administration of social security systems. Chapteur analyses the reforms of
social security systems in Russia and Ukraine endbntext of ILO standards and
the rights-based approach to development. Finatlgclusions are made regarding
on the one hand, the adaptability of the intermatictandards in the area of social
security to the social and economic realities ahsition economies, and on the
other hand, the compliance of the legislation ofs&a and Ukraine with the

international standards of financing and adminigtraof social security.
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CHAPTER ONE

THE DEVELOPMENT OF THE INTERNATIONAL STANDARDS IN TiH AREA OF

SOCIAL SECURITY AND THE RIGHTSBASED APPROACH TO DEVELOPMENT

1. The rights-based approach to social security

1.1 Social security as a human right

The period following World War Il was characterizieg the emergence, on
the one hand, of a more general approach undertbkethe United Nations
guaranteeing the right to social security througithbdeclaratory and binding
human rights standards and, on the other hand, ee rtexhnical approach
developed by the ILO aiming at giving substancéh general concept expressed
in these human rights instruments aiming at makangyright operational by laying

down the main elements of social security now exgés as a social institutidn.

At the international level, the right to an adeguatandard of living is
guaranteed by article 25 of the Universal Declaratf Human Rights, Art. 11 of
the International Covenant on Economic, Social @attural Rights, Art. 27 of the
Convention on the Rights of the Child and Art. 28hee Convention on the Rights
of Persons with Disabilities. According to Art. ®the International Covenant on
Economic, Social and Cultural Right$he States Parties to the present Covenant

recognize the right of everyone to social secunitgluding social insurance’.

! See A. BPIOT, The Position of Social Security in the Systeintefnational Labour Standards, in
Comparative Labor Law and Policy Journ@006, Vol. 27, p. 113-121.

11
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The right to social security is firmly establishedthe international law.
Numerous acts provide for it, such as: the Intéonat Covenant on Economic,
Social and Cultural Rights (articles 9 and 10); liternational Convention on the
Elimination of Racial Discrimination (article 5 {iy the Convention on the Rights
of the Child (article 26); the Convention on thenkthation of All Forms of
Discrimination against Women (article 11); the intional Convention for the
Protection of Migrant Workers and Their Familiestithe 27)> Certainly, the role
of the International Labour Organization is crudrathe international regulation of

the right to social security and the protectiomdéquate standards of living.

According to Art. 9 of the International Covenamt Bconomic, Social and
Cultural Rights the States Parties recognize thiet 0f everyone to social security,
including social insurance. In paragraph 4 to th#oduction to the General
Comment No 19 on The Right to Social Security (A}, United Nations
Economic and Social Council, Committee on Econoi@axial and Cultural Rights
notes that the wording of article 9 of the Covenadicates that the measures that
are to be used to provide social security beneéitsiot be defined narrowly and, in
any event, must guarantee all peoples a minimuwyergnt of this human right. At
the same time, the Committee expressed its cormern “the very low levels of
access to social security with a large majorityo(#b80 per cent) of the global
population currently lacking access to formal sbs&curity. Among these 80 per

cent, 20 per cent live in extreme poverty”.

As regards the relationship of the right to sosturity with other rights,
the Committee underlines that the realisation teptights cannot substitute for
the right of social security. However, the realmatof this right “plays an

important role in supporting the realization of mafi the rights in the Covenant”.

2 See LLAMARCHE, Social Protection is a Matter of Human Rights: Exjig the ICESCR Right to
Social Security in the Context of GlobalisatiarK. de FEYTER and F.GOMEZ Isa,Privatisation and
human rights in the age of globalizatigdmtwerp, 2005. Oxfordintersentia, p. 328.

¥M.S.CaRMONA, Promotion and Protection of All Human Rights, Gi#blitical, Economic, Social
and Cultural Rights, including the Right to Devetggnt.Social Forum 2008, Geneva 1-3 September
2008.

* General Comment No 19 on The Right to Social Sgc(Art. 9), United Nations Economic and
Social Council, Committee on Economic, Social andt@al Rights, Thirty-ninth session,

November 2007

®|dem
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The right-based approach to development traces backH Marshall's
distinction among civil or legal rights, politicak democratic rights and social or
welfare rights in 1956.Since then, it has been common in internationghlle
doctrine to recognize the difference between awitl political rights on the one
hand and economic and social rights on the othee.KBy to this classification has
been the assumption that the nature of these tmaskof rights is different. The
basic concept to differentiate between these detgjlats has been the role of the
state (the positive and negative rights argumémdase of civil and political rights
the scope of the rights lies in the principle tagberson should be able to realize
these rights freely from state interference. On dbi®er hand, when it comes to
social and economic rights there is an obligatantlie state to interfere in order to
provide for the realization of these. However, #migument has been challenged on
the basis of the equality of human rights adoptedagorinciple by the United
Nations Also, according to Ivan Hare, the distinction be¢w positive and
negative rights “is not very persuasive since a lmemof traditional civil and
political rights, such as the right to a fair triahay require very substantial
government expenditur& "Generally speaking, the European Court of Human
Rights is known for having adopted and spread awaioproach to social security
putting a high degree of responsibility on governtago ensure social protectidn.
lvan Hare also argues that the European Convemtiotduman Rights contains
provisions that require the state to make experaftin order to guarantee certain
civil and political rights. This regards the rigbtfree legal assistance (Art. 6(3)(c)),
the right to education (Art. 2, Protocol 1), aslvesl the state’s duty to hold free and

periodic elections (art. 3, Protocol 1). Moreovaccording to the author the

® D.HARTLEY, Social Policy and Human Rights: Re-thinking the &ggment, Social Policy &
Society 2007, volume 7:1, Cambridge University Press,[1.21—

" Thus, as PALSTON writes in its studyCore Labour Standards’ and the Transformationtu t
International Labour Rights Regineited herein after, “starting from the Vienna Wo@dnference

on Human Rights, the official United Nations pasitihas been that ‘all human rights are universal,
indivisible and interdependent. The internatiormhmunity must treat human rights globally in a fair
and equal manner, on the same footing, and witlsdh@e emphasis.’ See the Vienna Declaration and
Programme of Action, para. 5, Report of the World Conference on Human RightsoRegf the
Secretary GeneralUN Doc.A/CONF.157/24 (part 1), 13 Oct. 1993.

8 |. HARE, Social rights as fundamental human rightsSocial and Labour rights in a Global
Context. International and Comparative Perspectieekited by B. Hepple, 2002,Cambridge, pp.
153 - 181.

®M. CousiNg The European Convention on Human Rights and S8eialirity LawAntwerp, 2008,
Oxford.

13
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European Court of Human Rights has gone furtherthis approach when
interpreting the provisions of the Conventi§iThus, inAirey v. Irelandthe Court
stated that:

The Convention is intended to guarantee not rightd are theoretical or
illusory but rights that are practical and effeaiv ... It must therefore be
ascertained whether [the applicant’s] appearancdobe the High Court without
the assistance of a lawyer would be effectivehengense of whether she would be

able to present her case properly and satisfagtdtil

On the other hand, social and economic rights naaAe megative character
and require that the state merely does not ineeréer these rights are exercised.
This, for instance, regards the right to join adé&aunion or the right not to be
evicted unlawfully from one’s home. These exammes used by Ivan Hare to
illustrate the thesis that the distinction betweaesgative and positive rights is

artificial and at times simplisti®

A separate issue has been the justiciability okehtvo kinds of rights.
Generally, civil and political rights are more oftapplied by courts than social and
economic rights. The latter are usually realizetbufgh legislation and social
policies. In addition to this, civil and politicalghts have been recognized as such
that can be applied directly, are subjective antbrerable, while social and
economic rights often have declarative nature aedreflected in constitutions or
economic development programmes to be realizedugtigd® It goes without
saying that the level of realization of social amcbnomic rights in a country

depends on such factors as the level of economiela@ment, the institutional

19, HARE ,Airey v. Ireland, Osman v. United Kingdp®ocial rights as fundamental human rights
in B. HEPPLE,Social and Labour rights in a Global Context.dmtational and Comparative
Perspectiveby, Cambridge, 2002, pp. 153 - 181.

1, HARE, Social rights as fundamental human right879 — 80, 2 EHRR 305, para. 24, in B.
HEPPLE Social and Labour rights in a Global Context. imi@tional and Comparative Perspectiyes
2002, Cambridge, pp. 153 - 181.

21dem

138.scHULTE, Defending and enforcing rights to social protectiax Planck Institute for Foreign
and International Social Law, 2004, Munich.

14
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architecture of a certain state, whether the riginésregulated by the constitution

and laws or are mere political declaratidhs.

Because the right for social security is often gatged by the constitutions
of European countries and is also in the scopehefBEuropean Convention of
Human Rights, social security has been in the famfukuropean constitutional
courts. For instance, when in 1995 the governmdntHongary planned to
implement austerity measures, the ConstitutionalrCof the country analysed the
case referring to the right for social securityypded in the Hungarian Constitution.
The government’s austerity package contained sutistecuts in the levels of
social security benefits, and the main questionwasther such deterioration in the
standard of living violated the Constitution. Is nuling, the Court admitted that:
‘the right to social security means neither a gosad income, nor that the
achieved living standard of citizens could not detate as a result of the
unfavourable development of economic conditionshil/the Court acknowledged
the government’s right to make amendments to thuntcg's social policy due to
changes in the economic situation, the Court ste$isat such interventions must
be made according to certain principles. First, mimum guaranteed social
protection must be maintained. Second, the amendnfeave to be made with
respect to the rule of law and the right to propgudaranteed by the Constitution.
The Court stated that: ‘dramatic changes couldoeantroduced overnight and the
acquired rights and legitimate expectations of entrr claimants must be

respected™?

In June 2010, the Romanian Constitutional Courtsgasa landmark
decisiort® which declared that the government’s anti-crisi#asures which

consisted in the reduction of social guaranteeg waconstitutional In its decision,

4 For a discussion regarding the introduction ofgtiaciple of the justiciability of social rights ia
development context see &0TT and PMACKLEM, Constitutional Ropes of Sand or Justiciable
Guarantees? Social Rights in a New South AfricansBtution University of Pennsylvania Law
Review, Vol. 141, 1992

15 Decision 43/1995 (30 June 1995)HARE, Social rights as fundamental human rigtitsSocial
and Labour rights in a Global Context. Internatidt@and Comparative Perspectiyesdited by B.
Hepple, 2002,Cambridge, pp. 153 - 181.

16 Decision No. 874 of June 25, 2010 on the objeatibanconstitutionality of the provisions of the
Law on some measures necessary to restore thetthalgace, Official Gazette No. 433 of June
25, 2010.

15
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the Court referred to the practice of the Europ@aart of Human Rights and to the
provisions of the European Convention of Human Rigiihus, the Constitutional
Court of Romania stated: “Recognizing the discretid the states in matters of
social legislation, the European Court of HumanhRigstressed the obligation of
public authorities to maintain a fair balance betw@ublic interest and the need to
protect fundamental rights of citizens, balanceds maintained when, by reducing
economic rights citizens must pay an excessive diggroportionate burden. In
such a situation, there is a breach of Article Paiftocol No. 1 to the Convention
on Human Rights and Fundamental Freedoms causethéybreach of the
reasonable and proportionateduction of property rights (Case v. Iceland Kjart

Asmundsson Case Moskau v. Poland).”

Therefore, the Court made its decision by arguhrag the lowering of the social
standards was disproportionate in view of the publierest and constituted an
excessive burden for citizens. To support this iopinthe Court also referred to
Romanian Constitution and stated that: “In termshef provisions of article 53 of
the Constitution, it is considered that the measym®posed by the constitutional
control law derived are not proportionate to theaion resulting in restriction of
certain rights and also affect pension rightst & ¢overed by article 47 par. (2) of
the Basic Law.”

However, despite these examples it must be ackugete that these
principles ‘are in essence procedural and aredmaisct from the judicial approach
to the vindication of substantive civil and politicrights’*® In this respect, the
European Court of Human Rights is of opinion thanmber States are better
positioned to decide on the matter of social ségufdue to their ‘direct and

continuous contact with the vital forces of theuatries’*®

" Decision No. 874 of June 25, 2010 on the objeatibanconstitutionality of the provisions of the
Law on some measures necessary to restore thetthalgace, Official Gazette No. 433 of June
25, 2010

18|, HARE, Social rights as fundamental human righitsSocial and Labour rights in a Global
Context. International and Comparative Perspectieekted by B. Hepple, 2002,Cambridge, pp.
153 - 181.

¥ 1dem
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Resource implications has also been used as amarguto distinguish
social and economic rights. According to paragrapf Art. 2 of the International
Covenant on Economic, Social and Cultural RighEsch State Party to the present
Covenant undertakes to take steps, individuallytanough international assistance
and co-operation, especially economic and technitalthe maximum of its
available resources, with a view to achieving pesgively the full realization of the
rights recognized in the present Covenant by afirgmriate means, including
particularly the adoption of legislative measures.’

As regards the obligation of the state to devotentlaximum of its available
resources, it should be mentioned that the stateoisobliged to devote all its
economic wealth or the resources it does not pssges In other words, the
amount of the resources that are allocated to tbiegtion of social rights is left to
the complete discretion of the states. It is alsspmed that retrospective measures
are prohibited, and if they are introduced, théestaust prove that it considered all
the alternatives before doing so and is able ttifyuiss actions fully?® Similarly to
the International Labour Organization’s core labstandards, state parties of the
International Covenant on Economic, Social and @altRights must ensure the
basic level of the standard of living. Thus, acaagdto the UN Committee on
Economic, Social and Cultural Rights General Conitn3ean the nature of States
parties obligations, ‘the Committee is of the vigat a minimum core obligation to
ensure the satisfaction of, at the very least, mimn essential levels of each of the
rights is incumbent upon every State party.” Aldee Committee underlined that
‘if the Covenant were to be read in such a waya@asmestablish such a minimum

core obligation, it would be largely deprived & raison d'étre.’

However, the question of the evaluation of a ssat®mpliance with the
Covenant is problematic. The Committee mentiongxample of a ‘State party in
which any significant number of individuals is depd of essential foodstuffs, of
essential primary health care, of basic shelter lamasing, or of the most basic

forms of education’. Despite this fact, in a mommplicated case, where a state

20 M. S.CARMONA, Promotion and Protection of All Human Rights, Gi#blitical, Economic,
Social and Cultural Rights, including the RightDevelopmentSocial Forum 2008, Geneva 1-3
September 2008.

17
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with high standard of economic development does guarantee the respective
standard of living, it would be harder to establible non-compliance with the
Covenant. The Committee noted that while making dbsessment of a state’s
performance in this respect, the question of resoaonstraints must be taken into
account. According to the Committee, in order téedaine whether a state has
taken measures ‘to the maximum of its availableousses’, the state has to
demonstrate that ‘every effort has been made toallseesources that are at its
disposition in an effort to satisfy, as a matter miority, those minimum
obligations.” ?!Again, the notion of these minimum obligations ist rclearly
established in the international human rights statuand the question remains
whether a state should raise the level of its $geiarantees as it makes progress in
economic development. Despite this fact, therenseationing of the obligation of
the obligation of the progressive realization o thiconomic, social and cultural

rights in the Covenarit.

The review of these major international human gghstruments illustrates
the emergence of the right to social security agla of its own, the realization of
which is progressive. From a workers’ right recaguai in 1919 by the ILO
Constitution, the right to social security has pesgively been dissociated from
occupational status and become an integral pathefset of human rights. Its
generalization was recognized as a progressivectdge and conditioned by
various factors such as the level of economic aathEdevelopment, economic and
political stability as well as the existence of ahie peace. Although the ideological
and philosophical cornerstones of such recognitiat been already developed as
early as during the XVIII century, following the &mwmd World War its
implementation had become a political project tochgied out in the near future.
The recognition of the right to social security ashuman right by the UDHR
initiated a move towards the adoption at both #dgganal and international levels of
legally binding treaties entailing obligations stamg from an act of ratification as

well as international supervision with a view tanfercing the foundations of

% The nature of States parties obligations (Arpa,1): . 14/12/1990. CESCR General comment 3.
(General Comments).

%2 M.S.CARMONA, Promotion and Protection of All Human Rights, GifAblitical, Economic,

Social and Cultural Rights, including the RightDevelopmentSocial Forum 2008, Geneva 1-3
September 2008.

18
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international social security law and securingeitfective implementation through
stricter obligations. Nevertheless, most of theseegal human rights instruments
remained silent as to the definition and contenthef right to social security. In
parallel to the recognition of the right to sogakurity as a human right, the action
undertaken in the wake of the Second World WarheylLO aimed at placing the
focus on giving substance to this fundamental hungint by setting the basis of

social security as a new social institutfdn.

1.2Free market and the protection of social and ecaoaights

The period starting from the early 1980s has bearked as the rise of neo-
liberal thinking in international economic develogmh Contrary to the Keynesian
approach, which regarded social security and ecangrowth going hand in hand,
neo-liberal thinkers concentrate on the priority frde competition. As regards
social security, neo-classical economists promdie s$hift towards individual
responsibility, the reduction of State’s intervens and guarantees, as well as the
increase in the role of banks and private finanaistitutions in the management of
social security funds. This approach has had a atiarimpact on the globalization

process?

The priority to guarantee social and economic gdtds been questioned in
the contexts of economic development, globalisatioternational competition and
the transition towards free market economy. Libsatsion brought the discussion
regarding “hard” and “soft” law in relation to imtetional labour standards and the
social security law. The movements towards corgorabcial responsibility,
governance standards (i.e. “soft” law), and théuision of social security matters in
the structural adjustment plans by internationahrficial institutions have been

widespread in the international arénalso, as regards developing countries and

% See J.BDGE, The New Discourse of Labour Rights: From Socidfuadamental Rights?,
Comparative Labor Law & Policy Journa2007, Vol. 29.

24 E.REYNAUD, Social Security for All: Global Trends and Challesg Comparative Labor Law and
Policy Journaj 2006, Vol. 27, no. 2, p. 123-150.

% On the mixed views regarding the efficiency ofpmmate codes of practice and corporate social
responsibility standards as opposed to interndtiooans sedR.-C.DROUIN, Promoting
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countries in transition, the major question was twbesocial and economic rights
should be guaranteed during the period of rapish@eic development or transition
to market economy, or whether economic growth shte considered as the first
priority. Privatization and human rights is anotimportant issue in the context of
free market policies and the protection of sodights. Increasingly, privatization
was seen as a means to increase efficiency throogipetition in the provision of

social services through simultaneous reductiomefrole of the governmefit.

Consequently, it was argued by many that “soft” awld make up for the
lack of comprehensive social security regulationtabour standards in the periods
of fast economic transformations. In addition, sossv the adoption of the
Declaration on Fundamental Principles and Right&/atk 1998 as a major shift
towards the use of soft law instruments (such asDéclaration) in order to make
the international labour law regime more flexilbereésponse to the increase of the
role of the liberal approach and the internatiarede law?’ Alain Supiot calls this
phenomenon thproliferation of standard€overing social issues in the context of
globalization. This process along with the risgha inclusion of matters related to
social security in international trade and finaheigreements led to the fall in the
influence of the ILO in this are&.

In this context, “hard” labour law can be considees “too rigid” in order
to guarantee the desired level of economic devetmpf Being based on the

principle of the protection of the weaker contrattpower of the worker, labour

Fundamental Labor Rights Through International Femork Agreements: Practical Outcomes and
Present Challenge€omparative Labor Law & Policy Journa2010, Volume 31, Number 3, p.591.
% See K.DE FEYTER and F.®MEZ IsA, Privatisation and human rights in the age of globation,
Antwerp — Oxford 2005, Intersentia, 328 p.

*In P.ALSTON, ‘Core Labour Standards’ and the Transformation bé tinternational Labour
Rights RegimeEuropean Journal of International La&004, Vol. 15, Issue 3, pp. 457-521.

% As A. SUPIOT writes, “Public and private initiatives in the nanof “enterprises’ social
responsibility” and the implicit social standardspiosed by the international trade and financial
institutions (in particular, incentives to dismanthe social protection systems inherent in strattu
adjustment plans) mean that the ILO no longer hasoaopoly, assuming that it ever did. The
guestions that the ILO leaves to one side will widedly be tackled by others, from philosophical
and legal standpoints differing from those of itsn8titution. This is particularly true of the sdcia
security field, where there are such colossal esoncand financial issues.”, ASUPIOT, The
Position of Social Security in the System of Iriéional Labour Standards, Comparative Labor
Law and Policy JournalR006, Vol. 27, no. 2, p. 113-121.

2 The “rigidity” of labour law has been, for instananeasured in the World Bank’s Doing Business
Report and its so-called Hiring/Firing Index.
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law can be seen as rather autonomous in relatioectmomy and thus hardly
adaptable to economic chang@sVhile in the area of international trade “hardila
has not lost its influence, in social security dadour relations the transition to
“soft” law, or governanceprinciples has been more evident. This transivas also
explained by the differences in social models ddinequality in the income levels
among states. While the new rules were createdlynmgtprivate players, such as
multinational companies adopting their codes ofdeat, these rules could also be
applied by public authorities, which led to the eg@nce of the so-calleglobal
social governancg* In any case, “soft” law should not be seen ashstitute for
the regulation of labour relations and social sigly the state in a traditional
sense. As the recent economic crisis has provéinregplations are not enough to
maintain the stability of market. Proper regulatisn necessary, including the

regulation of social security standards.

Indeed, the acute social problems during the psriofl transition and
economic crises aggravated by the lack of propeiakprotection have proved that
unbalanced social and economic policies can leadtragic results. Social
development cannot be treated separately from ec@ndevelopment and be
regulated by a set of rules of a lower caliber thanerally applicable regulations
such as those that govern commerce and interntivade. In fact, proper
regulation of social and labour rights is an indisgable part of economic

progress® The proper regulation of social security and labstandards in the free

% For the argumentation of the invalidity of thiyament see SSCIARRA, Market freedom and
fundamental Social Rightsn Social and Labour rights in a Global Context. Intational and
Comparative Perspectivesdited by BHEPPLE Cambridge, 2002, p. 98.

3L A. SupioT, Azione normative e lavoro decente. Prospettivecaehpo della sicurezza sociale
Giornale di diritto del lavoro e di relazioni indtr&li, 2006, Vol. 28, pags. 625-655.

321n order to support this argument, UPIOT writes that“If a free market is to be introduced in a
sustainable way, it requires a legal framework thkés account of its economic (the need to trade
the wealth produced by workers) as well as itsaofthe needs of the workers producing that
wealth) dimensions. As history shows, neglectintpezi of these dimensions can lead only to
disaster. That would be true of a world legal ondbere trade in goods was subject to a “hard” law
and the fate of men to a “soft” law.”, in AupPIOT, Social Protection and Decent Work: New
Prospects for international Labour Standards: Irtumtion: The Position of Social Security in the
System of International Labour Standards, Compaeatiabor Law and Policy Journa2006, Vol.

27.

% As DeAKIN and WLKINSON put it, “Social rights, far from being inimical tthe effective
functioning of the labour market, are actuallyfa tore of a labour market in which the resources
available to a society, in the form of a potentéddour power of its members, are fully realizedv” i
S. DEAKIN and F. WLKINSON, Capabilities, Spontaneous Order and Social RigE&CR Centre for
Business Researcbniversity of Cambridge, 2000, Working Paper N@ 1
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market reality can also support the general cortipetiess of a given country or

region*

Despite the fact that these statements were writtemelation to the
regulatory activities in the area of social sequof the member States of the
European Union, they are also applicable to the bwm of the ILO, or the

countries which participate in the internationaincounity as a whole.

The issue of pragmatism and economic rationality #reir presupposed
interference with the social guarantees has beeatested by economic research
which proves that higher social standards raisecthentry’s competitiveness.
Also, while deregulation and individualization attee policies which are often
promoted as key for fast transition and economieeltgpment by industrialized
countries, they do not apply the same policiesoatén This is true, for instance, in

the case of the European Unin.

There is no “one size fits all” approach in relatio the regulation of social
security and labour market in the period of rapodremic development or the
transition to the free market from a planned econoB8everal most prominent

academics in the area of labour law and socialrggdaw stress on the importance

% In support to this argument SCIARRA writes that: “Accordingly, not only is it possibte make

an economic case for social rights — namely, thay bperate as an input to the functioning of the
market, by correcting market failure; in additidh,is arguable that diverse national systems of
labour and social law across the member statdseedEt) enhance the competitiveness of the EU as a
whole, provided core labour standards are maindaihe S. Sciarra Market freedom and
fundamental Social Rights, in Social and Labouhtigin a Global Conteaxedited by BHEPPLE
International and Comparative Perspectiv€gambridge, 2002, p 102.

% In particular, the 2010 Noble prize winners in momic science Peter Diamond, Dale Mortensen
and Christopher Pissarides used economic modelederibe the interrelation among the regulation
of social security benefits, labour market policaasl job search techniques. One of the findings
proved that the provision of unemployment beneditdonger duration can help the beneficiary to
find a job which would be better match for his kkilwhich in turn would contribute to the
efficiency of the labour market as a whole.

% As S.SCIARRA argues, “A stereotypical notion of economic ratidgawhich does not include
social rights among the factors leading towardswation, simply does not reflect the choices of the
same member states at domestic level, spread abessany facets of legal intervention both of a
protective and supportive kind.” In S. SciarMarket freedom and fundamental Social Rights, in
Social and Labour rights in a Global Conterdited by BHEPPLE International and Comparative
PerspectivesCambridge, 2002, p 102.
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of “local knowledge” when designing the regulatiminsocial security systeni.n
particular, the shift to the privatization and widualization of social security
systems in the recent decades has been claimealtteelest and only solution to
fight informal economy, include the self-employedoi the social security system
and increase the efficiency of the management ofksecurity funds. Thus, the
creation of private contributory social securithemes in addition to fully-funded
schemes can be a means to extend coverage ofdiaé security system. However,
it is crucial that such developments are not ac@mga by reduction in other
social guarantees, and that the legislation in ¢bantry provides for social
protection for the vulnerable social groups. Otfaetors also have to be taken into
account, such as the reliability of the financradtitutions in the country, the level
of development of the financial market, the levietorruption etc. Being based on
the principle of collective financing, the ILO stiards in the area of social security
do not affront the development of social securithesnes based on individual
contribution. However, provided sound regulatiorerssured, contributory social
security schemes could be an important way to gieeabetter standards of social

protection®

Therefore, with the shift to neo-classical thinkingeconomic development
the ILO has lost the touch with reality to someeextwhen it comes to the
extension of public social security schemes witlivgte and supplementary
schemes. This is especially true for the countnmedransition from a planned
economy, which had to reform their social secusiygtems startinfg from the end
of 1980s — the era of neo-liberal thinking. The wano of ILO authority in this

37 See, for instance,ASUPIOT, Azione normative e lavoro decente. Prospettive cahpo della
sicurezza socialegGiornale di diritto del lavoro e di relazioni indtr&li, 2006, Vol. 28, pags. 625-
655.

See SDEAKIN and M.FREEDLAND, Updating International Labor Standards in the AreaSocial
Security: A Framework for Analysi€omparative Labor Law and Policy Journ@R06, Vol. 27, no.

2, p. 151-165.

3 As S.DEAKIN and M.FREEDLAND put it, “... the extension of contributory social imance
schemes is one of the means by which social sgayittems could be strengthened. The potential
feasibility of this approach is indicated by thecart experience of several countries that have
successfully combined economic growth with a widgrof social insurance coverage. However, the
difficulties inherent in such a route are also clehese include problems in matching social
insurance model, which developed initially in west&urope, to the very different conditions of
other regions and countries. This is not an issuevhich Convention 102 currently offers a
solution.” in S.DEAKIN and M.FREEDLAND, Updating International Labor Standards in the Arefa
Social Security: A Framework for Analysis, Compa@tLabor Law and Policy Journg2006, Vol.

27, no. 2, p. 151-165.
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respect, aggravated by the unwillingness to refisnstandards in social security,
may have been one of the reasons for the increfage aole of the international
financial institutions in the reform of social sety systems in developing and

transition countries.

1.3 The Rights-Based Approach to Development antivibrld Bank

For many years of the World Bank's work, the Banlésticles of
Associations have been interpreted in a way to@tbat the Bank has neither the
mandate nor the competitive advantage to deal sutth issues, as human rights,

domestic political governance étt.

Being involved extensively in the work on legal teys reforms in many
countries, the World Bank had to develop its owprapch to legal reform. The
Bank’s philosophy regarding the relationship betwksv and development in the
1960s and 1970s consisted in importing laws, e@ueatyers and copy the models
for legal institutions which were supposed to biective elsewhere. In the 1980s
and 1990s the leading approach was to empowerethdinlg legal and judicial
bodies in a country, which were seen as importantie development of the rule
of law. This period of the World Bank’s activity ww&known as ‘the legal and
judicial reform movement? The 1990s were the peak of the World Bank’s waork i
the new countries that emerged from the fall of $uwiet Union. Inevitably, the
approach of empowering judicial and legal instdos, ‘the legal and judicial
reform movement’, was predominant in the activitibe Bank undertook in the

region.

The neo-classical approach promoted by the WorldkBa the developing
countries starting from the early 1980s had a dti@nrapact on the path the social

and economic development took. In return for thhacstiral adjustment loans the

39 C. saGE and M.WooLcock, Rules Systems and the Development Prodesghe World Bank
Legal Review, Law, Equity, and Developmeviblume 2, 2006, The International Bank for
Reconstruction and Development/The World Bank,.p. 3

“Oldem
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countries had to implement reforms suggested byBek and the International
Monetary Fund, which included the measures to @serd¢he role of the state as
well as to reform social security and health carstesns. With regard to social
security, the so-called three-pillar model was dmved by the World Bank. This
model has been now spread widely around the wadda consequence, the World
Bank has become the leading organization in pengtmrms, replacing the ILO.
This model presupposed the limited role of theestmtd the reduced publicly
funded pension schemes (first pillar), while theeleof personal responsibility and
and individual pension savings accounts was inecegsecond pillar). This model
has been particularly widely implemented in Latiméyican countries and eastern

Europe?*

However, in the last years the philosophy of therd/B8ank’s development
work has been changing. In 2006, iverld Development Repoput emphasis on
the interconnection of growth and equity. Accordingthe Report, by increasing
“equity” one can achieve faster and more sustaengbbwth. Equity is described
through two basic principles: equal opportunitiesl ghe avoidance of deprivation
of outcomed? According to the popular saying which has beenelyidised in
development, give a person a fish, and you feeah floe a day; teach a person how
to fish, and you feed them for a lifetirfe.

Ana Palacio also stresses that in order to achlevequitable development,

it is necessary to adopt a multidisciplinary apptoand not only concentrate on the

“1 As E.REYNAUD argues, “Generally speaking the dominance of hessical economic thinking
has resulted in the increasing use of what BrurlieiRzalls the liberal social protection repertoiire
other words the liberal way of looking at and pding social protection. This repertoire is market-
orientated and gives the State only a minor rdke.main aim is to combat poverty, it relies on
targeted and means-tested benefits, and it plased gnportance on private arrangements. It is to
this liberal repertoire or register that most costhave tended to turn when they wanted to reform
or develop their social protection systems over |Hs twenty years.” in EREYNAUD, Social
Security for All: Global Trends and Challenges, Qamative Labor Law and Policy Journa2006,
Vol. 27, no. 2, p. 123-150.

“2 A. PaLACIO, in Foreword toThe World Bank Legal Review, Law, Equity, and Dmprekent
Volume 2,The International Bank for Reconstruction and Depetent/The World BanR006

“3 As A. PALACIO puts it, “Articulating equity in such a way carriesith it this important
implication: it enfranchises the poor so that thegome actors in the development process, rather
than mere beneficiaries. As the President of theltVBank observed in July 2006, “What most
poor people want are not handouts, but opportuitiBevelopment expands the choices people
have so that they can lead lives of value.” inPALACIO, in Foreword toThe World Bank Legal
Review, Law, Equity, and Developme2@06, Volume 2, The International Bank for Red¢nrion

and Development/The World Bank.
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judicial institutions. Focus should also be made‘artess to justice, governance
reform, financial sector legal reform, environméiatice, and human right4¥In
fact, the development of legal institutions andutagion in general should be seen
in conjunction with the development in broader tgras the legal system is the
basis for other areas of human existence, suchc@somic activity, social and
political life. That is why the development of ajé system is fundamental to the
development of society in genefalThe authors argue that “the rules of the game
in any given context should be understood in a dyoaway” and that “all
interventions undertaken in the name of “developfn@ng. providing microcredit,
primary education, maternal health, upgraded roeids) change local power
dynamics and social relations precisely becausg thepefully) make the most
marginalized groups better-off, not only econonligabut also socially and

politically.”®

For many years, the development work of the WorahlB as well as of
many other development organizations, was guidethbyeconomic principles of
the free market. While law and legal standardsba®ed on values, the perfect
market is “valueless”. In particular, the perfecnket operates regardless of equity
principles and the equality of opportunities. Rararly in the post-communist
transition countries, the development institutiorese focused on the development
of a free market with such principles as compaetitimdividualism, the protection
of private property etc. Other aspects of develagmehich are more related to
values were given less importance. However, theblpnoatic aspect of this
approach is that a perfect market is more of adexo& invention which does not

exist in reality?’

*ldem

4 C. SaGe and M.WooLcock, Rules Systems and the Development Prodesghe World Bank
Legal Review, Law, Equity, and Developme2®06, Volume 2, The International Bank for
Reconstruction and Development/The World Bankg. p.

*®ldem

*" As C.SAGE and M.WoOoOLCOCK put it, “The problem is that there is no such ghas a perfect
market, and even if there were, human suffering beynore critical to a holistic notion of poverty
and human well-being than economic metrics. In huteams, there is no such thing as a valueless
model, any more than there is a functioning legaitean that is inherently just. [...] Within
development circles, these concerns have led ia@eased focus on the importance of equity for
sustained pro-poor development, as well as an asex interest in issues such as governance,
participation, accountability, and rule of law” @ SAGE and M.WooLcock, Rules Systems and the
Development Proces# The World Bank Legal Review, Law, Equity, and Dmwekent 2006,
Volume 2, The International Bank for Reconstructaan Development/The World Bank , p. 6.
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2. An outlook of the development of international tawsocial security

2.1The first and the second generations of internai@tandards in

the area of social security

Social protection systems as they are known toddy became widely
spread in the 2Dcentury even though the first forms of governmfémnced social
assistance mechanisms trace back to tHe cehitury. In 1598 the English Poor
Laws were adopted in order to provide financiaistaace to the most vulnerable
categories, such as women, children and the eldérlyhe 18' century social
assistance schemes for the unemployed were managded by trade unions and
similar workers’ organizations. The first countoyibtroduce a nation-wide old-age
social insurance programme was Germany. In tHecEditury Otto von Bismarck
passed the reforms which were inspired by the neepiarantee the functionality
of the German economy, as well as to offset tHesref the arrival of socialists to
power. The old-age pension system was accomparyed bickness insurance
scheme in 1883 and followed by a compensation progre for workers the year
after. The United States of America followed the$orm in 1935 when President
Roosevelt signed the Social Security Act whichdidkkhe term ‘social insurance’ to

economic security.

The international efforts to promote social seguniiitiated after the First
World War with the creation of the ILO and the mma&tional Conference for
National Unions (now the International Social Ségukssociation)*® By that time
social security systems developed in several resgodnthe world. Also, the October
revolution in Russia was a considerable stimulafaxgjor for the Western world
which feared similar developmeritsWhen the Atlantic Charter was signed in 1941
it contained the declaration of commitment to inya labour standards, economic

advancement and social security for all.

*8 H. VON ROHLAND, From Bismarck to Beveridge: Social Security for, ANorld of Work,
Responding to the crisis: Building a ‘Social Flog2009,No. 67.

9 See BHEPPLE Labour Laws and Global Trag®©xford and Portland, 2005, Hart Publishing , p.
302.

27



Chapter |

Since the adoption of the ILO Constitution in 19h8 international Labour
Organization attributed a lot of importance to #nea of Social Security. The first
conventions regarding social security were adomedhe first session of the
International Labour Conference in 1919. The maxstent international legal
instruments in the area of social security weres@asn 2000 and cover maternity
protection. As the overall purpose of the ILO ig¢ach social justice in the world
by the promotion of decent work, social securitgtysl a crucial role in achieving
this objective. The ILO adopts International Lab&@tandards with the scope of
setting the minimum level of protection that must guaranteed by the states
through the ratification of ILO conventions and ithiecorporation into national
legal systems. The famous formula from the Preanobl¢he ILO Constitution
proclaims that universal and lasting peace can be established dnlyis based
upon social justice’ln addition to this, the Preamle states that ‘thitufe of any
nation to adopt humane conditions of labour is hsetacle in the way of other
nations which desire to improve the conditionshait own countries’. Therefore,
the mandate of the ILO lies in the improvementatfdur standards througimter
alia: “...the prevention of unemployment, the provisidran adequate living wage,
the protection of the worker against sickness,adiseand injury arising out of his
employment, the protection of children, young passand women, provision for
old age and injury, protection of the interestsvafrkers when employed in
countries other than their own, recognition of tphenciple of freedom of

association”.

Traditionally, the system of ILO Conventions andc®amendations in the
area of Social Security are divided into three ‘gations”. The first generation of
these standards covered only certain categoriesookers and not the whole
society. This generation of standards referrethéoniotion of social insurance. Each
international legal instrument regulated a spedsicial risk (contingency), and
separate legal instruments for particular sectdr@amnomy (like industry and

agriculture)>®

0 See A.HEREDERQ Social security: protection at the internationabé and developments in
Europe 2009, Council of Europe, p. 11.
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The second generation of standards was createdtat&econd World War
and the adoption of the Atlantic Charter in 194heJe standards were inspired by
the Beveridge Plan of 1942 which underlined thepoesibility of the state to
provide the adequate level of social protectione Timderlying idea of the report
was that in order to be viable the social secwsitgtem has to be based on full
employment principle. The basic principles introgdicby the Beveridge report
were universalism and unity of social security adot to which the necessary
social minimum has to be guaranteed to each citidemvever, in addition to this
principles the report was characterized by pragragiproach, as the social security
benefits were tied to the person’s income. The UBéseridge Plan set up the first
unified social protection system. Two years later1946, an all-nation security
system was set up in France through the effort®iefre Laroqué' The new
approach to social security was enshrined in thelddation of Philadelphia of
1944. According to the Declaration, the Internaslohabour Organization must
“further among the nations of the world programmeésch will achieve ... the
extension of social security measures to providesic income to all in need of
such protection and comprehensive medical caretti¢ge I11(f)).>> Thus, the
Declaration proclaimed the extension of social sgcmeasures and coverage, as
well as comprehensive medical care as programmecigs of the ILO. It also
called for the promotion of cooperation among dosecurity institutions on an
international or regional basis, as well as regeantivities and studies of common
problems faced by national social security systdgsnvisaging the right to social
security in a human rights perspective, as a right stemming from the need of
protection, but also from the very new standpdiatt it should be functional, the
Declaration of Philadelphia laid the foundation IbO’s activity in the area of
social security. The objective of such a functiodefinition was to guarantee a
basic income to all in need of such protectionptovide comprehensive medical
care and for the protection of childhood and matert It paved the way to the
adoption of the next generation of ILO standardhearea of social security which

later focused on founding social security as a sewal institution. The same year

*1 H. VON ROHLAND, From Bismarck to Beveridge: Social Security fdf, AVorld of Work,

Responding to the crisis: Building a ‘Social Flog2009, No. 67.

2 A. SupioT, The Position of Social Security in the System tdrirational Labour Standards
Comparative Labor Law and Policy Journa006, Vol. 27, no. 2, p. 113-121.

> UDHR, Article 22. It is noteworthy thahternational recognition of social and economihts

was possible before the recognition of civil anditfpal rights and before the UDHR.
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the adoption of two central Recommendations basethe principles affirmed by
the Declaration of Philadelphia — the Income SégiRecommendation, 1944 (No.
67) and the Medical Care Recommendation, 1944 @9p.— laid down the main
characteristics of integrated and more inclusiv@adsecurity systems.

In 1944 the two abovementioned ILO recommendatiorise field of social
security were adopted: the Income Security Recondiatean No. 67 and the
Medical Care Recommendation No. 69. The latter wasicularly important
because it separated health care in a branch. Toptian of these two
recommendations was the first step towards legaksyatization of social security
standards on the international level. However,nghknto account the legal nature
of a recommendation, it wasn't legally binding the ILO member states yet.

The unique circumstances prevailing on the evéaefind the Il World War
and the adoption of the Declaration of Philadelpiso permitted the adoption of
the first structured legal expression to the notmi social security through
dedicated international labour standards. As thpees working on the drafting of
Convention No. 102, the flagship social securitpwantion of the ILO, will later
state, “the post-war context was characterized ggreeralized movement towards
including additional classes of the population, exivg a wider range of
contingencies, providing benefits more nearly adéguo needs and removing
anomalies among them and, in general, unifyingfitteence and administration of
branches hitherto separate. The transformationoefak insurance was further
accompanied by the absorption or co-ordination @fiad assistance, and the
emergence of a new organisation for social secantyceived as a public service
for the citizenry at large. In order to meet specases of need, there was a
movement towards relaxing the link that then existetween entitlement to benefit
and the payment of contributions, while at the samee major reforms were
carried out with a view to achieving a measure mfication of the financing and

management of insurance schemes that had hitheetoéntirely separaté®.

** Preparatory Work for Convention No. 102, Objeesiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.3%th Session, 1951.
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The two Recommendations adopted in 1944, in cotipmcwith the
Declaration of Philadelphia — the Income Securigc&mmendation (No. 67) and
the Medical Care Recommendation (No. 69) — gavermational substance to the
new emerging concept of social security and theeefepresent a milestone as the
basis for the international community’s approaclsacial security in the post-war

period>®

The Income Security Recommendation No. 67 regrowmeldr this general
objective all branches of social insurance thastexi previously albeit separately,
also adding the family allowances to the list arabrdinating the means of
protection by having recourse to the complementaeiiniques of social insurance
and social assistance. As the ILO Director Gengu#s it, “Recommendation No.
67 advocates income security by restoring, up teagonable level, income which
is lost as the result of an inability to work (inding old age), or to obtain
remunerative work, or because of the death of thadwinner. Furthermore it calls
for the unification or coordination of social inance schemes, the extension of
such schemes to all workers and their familieduttiog rural populations and the

self-employed, and the elimination of inequitahemalies.?®

Due to its technical specificities, the Recommeiotiabn medical care (No.
69) devotes a separate standard to medical cahvilad emerged as representing
a new branch of social security which should be rgut@ed universally
Recommendation No. 69 sets as an objective thélsstanent of a medical care
service which shall be national in scope and coratdd with the general health
services of the country, under the central supenvief the State. Pragmatically, it
provides the option between social insurance comghted by social assistance
and a public health service, the main objectivendpeo guarantee universal access
to health care services. Such a health servicetrmgéome countries be organised
independently of those branches of social secwatycerned with cash benefits.
This conception reflected the growing tendencyetioup public services affording,

as far as possible, all kinds of medical care, gméve or curative, without

* G. PERRIN, Le role de l'organisation internationale du travadlans I'harmonisation des
conceptions et des Iégislations de sécurité sodireit social, 1970, p.457.

%0 “3ocial insurance and social protection”, Repéithe Director-General (Part 1), International
Labour Conference, 80th Session, p. 40, 1993.
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distinction as to the temporary or chronic natufettee illness or as to the
occupational or general origin of the disease aidamt. Such services can be
evolved from the publicly-financed medical carevasrs which then existed in
many countries but operated with insufficient re@ses. A national service
providing medical care only, but in all conditiofiscluding maternity) in which it

is necessary, was therefore conceptually diffefeon a sickness insurance
schemes which although they ensured both sicknb#ewaamces and medical

benefits, were only granted in a limited range had tonditions in which medical

care is necessary.

2.2 An evolution more than a revolution

In historical perspective, this new model has regdiathe previous model
which corresponded to a less advanced stage adlst®ielopment’ Building on
the basis provided by previously adopted ILO insieats, the 1944
Recommendations provide for cash benefits in cakematernity, sickness,
invalidity, old age, death of breadwinner, unempieyt, employment injury and
family responsibilities, together with medical cava all occasions when it is
required. They however go beyond the range of boisies established by earlier
Conventions and Recommendations by adding prowsoonfamily responsibilities
and by recognizing the provision of comprehensilical care as representing a
separate social risk. In addition, Recommendatidas. 67 and 69 provide for a
special design of social security systems recoggizihe need to complete the
exact framework of risks and contingencies by enguthat additional services
may be granted subject to the availability of reses in a case of need which is not
encompassed among these risks and contingenciesr@tognition of this

possibility and the proposed solution actually mém integration of international

° G. PERRIN, Le role de l'organisation internationale du travadlans I'harmonisation des
conceptions et des Iégislations de sécurité sodieit social, 1970, p.457
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assistance in social security as a complementarghamésm intended to protect

from destitution and misery*®

The originality of Recommendations No. 67 and 6@éwer lies essentially
in the coherent and codified form of presentatiord an the comprehensive
coverage in respect of both persons and contingendievertheless, instead of
advocating the substitution to already existinggeton mechanisms by an entirely
new institution based on the new social securitgtiloe, R67 and R69 rather
capitalized on the recognized advantages of theique methods of protection
while at the same time they also tried to circuntviireir major shortcomings.
While they reflected the main aspects of the newiyerging notion of social
security, Recommendations Nos. 67 and 69 also neoed the possibility to
combine and adapt existing social insurance anglsassistance schemes in order
to respond to the new needs that had emerged inpdsewar world. These
instruments therefore were originally the resultha fusion of the Bismarck social
insurance tradition with the universalistic apptoadvocated by the Beveridge
report. Such a pragmatic approach defined socialirgg by reference to its
essential missions rather than defining it in aalgical way and with a high
degree of detail as to its structural aspects. rigie to social security sets a goal
that has to be pursued through various means andettlisation of that objective
has the priority over the means which are usecaiese it. This choice is inspired
by the ethic of responsibility which is based uliely on the desire to never lose
sight of the ultimate goal, namely the right toiabsecurity. In this context, the
pursuit of the objective must take precedence adeplogical purity of the
means. The chosen solution also has the advantagenpatibility with the various
national practices and this contextual elementinsed to guarantee the greater

effectiveness of the normi.

This originality of the Recommendations appeass fir the spirit of realism

and conciliation which animates the proposals ef@onference under the various

*8 Both instruments recognise the subsidiary nattirth@ assistance to supplement the remaining
gaps in the social security system. SeerAm, Histoire du droit international de la sécurité salg,
Paris, 1993, p. 237.

%9 J.-M.BONVIN, L'Organisation internationale du travaiEtude sur une agence productrice de
normes Paris, 1998, PUF, p. 241.
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national approaches. The Recommendations are aimedke into account the
diversity of national solutions and possibilitiegutting on an equal footing
unification or coordination of existing plans. Toeginality “manifests itself in the
last adjustments made to the basic principles aor@ance with the key principles
of an organization devoted to the protection ofkeos and, as such, guarantees of a

body of supreme international standards on socsairance *®

2.3The regulation of organization and financing aneé tegulation of

coverage

The concern for pragmatic objectives and solutileas Recommendations
Nos. 67 and 69 to soften the Beveridge conceptioa single and central social
security institution administered by the State é&mduggest, as an alternative, the
general coordination of different existing sociaburance and social assistance
schemes. Such an approach permitted to take immuat the important historical
traditions of social insurance and social assigtaartd, at the same time, promote
the coherent development of emerging social sgcsystems characterized by the
unity of their administrative structurésApart from being widespread among many

countries, that model had also proved its effecigs.

The concern for practicality also resulted in déf® social groups being
targeted by Recommendations Nos. 67 and 69. Reeowfastion No. 67 suggests
to progressively extend social security to all vavgkand their families, including
rural population and the self-employ&din addition, it recommends that social
assistance measures should be taken with a vievgetare the well-being of
dependent children; to provide benefits to invalidged persons and survivors if

0 G.PerRIN, Histoire du droit international de la sécurité sals, Paris, 1993, p. 237.

1 In the area of medical care, organization by wéysarial insurance was also made possible
wherever complemented by social assistance in dod®eet the requirements of needy persons who
were not yet covered by social insurance. In otlases, the establishment of a public medical care
service was recommended. Social assistance andil sourance were therefore seen as
complementary means which needed to be coordirateldact together so as to reach excluded
members of society but which could in the futuraubdied.

%2 Subject to a guaranteed minimum granted by waspoial assistance to those in need.
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they are not insured; as well as to guaranteetassts for all persons in want. For
its part, Recommendation No. 69 went beyond thddwvoir work and recognized
that medical care should represent a separate tbrahcocial security and be
guaranteed to all member of society, regardlessaolupational status, thereby

giving an early recognition to the human right &ahh.

2.4The level of protection

Reflecting workers’ aspiration to greater securRgcommendation No. 67
departs from the proposals formulated by Lord Bielger suggesting the provision
of a subsistence minimum for all and consideringt thocial security was to
exclusively provide egalitarian protection to thiee population, leaving it to each
individual's decision to secure greater protectetter suited to their capacities and
need$? Instead, the Conference gave preference to earniatpted benefits
characterizing social insurance schemes and caesidéhat income security
implied responding to the needs of individuals afhdheir families based on the
level of previous work related earnings and subjecta guaranteed minimum
granted by way of social assistance and a ceilihgearnings taken into
consideration for the purpose of computing contrdns and benefits. In so doing,
it again combines the universalistic approach pitechdy the Beveridge report
with the social insurance tradition existing inansequent number of countries and
promotes a policy guaranteeing replacement of weldted earnings going beyond
the mere provision by social security of a subasteminimum. Nevertheless,
Recommendations Nos. 67 and 69 as well as the Bigeerconception all
confirmed the role of social assistance as the sadety netwith the 1944
Recommendations being the first international stasl integrating means tested
social assistance within the scope of social sgciwr all persons in need. (See

paragraphs 22, 23 and 24 of Recommendation No. 67).

% See GPERRIN, Reflections on fifty years of social securityternational labour review1969,
Vol. 99, no. 3, p. 249-292.
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2.5The principle of participative management

Another important feature of Recommendations N@sagd 69 relates to
the recognition that representatives of protectesgns should participate to the
administration of social security. While such papiation represents continuity
with the first generation ILO instruments, it regpeats departure from the
Beveridge conception of social security. In the @&elge conception, a
consequence of the proposed unity of structurevoifas security was that it would
be neither only nor mainly financed by way of waeand employers’
contributions but largely by public financing. Tparticipation of representatives of
workers and employers to the administration ofgfgtem could therefore not be
motivated on this ground and the management ofakaeicurity conceived as a
public service was consequently essentially erdgdusto the State. While
acknowledging the developments related to the emgrgocial security doctrine
and recognizing the increased role of the StatepRenendations 67 and 69 again
retained pragmatic solutions acknowledging the ltergn interests of protected
persons by ensuring their participation to the glesind implementation of social
security systems. Recommendation No. 67 suggeatswbrkers and employers
should be very closely associated to the administraof compensation of
employment injuries and the prevention of occupetioaccidents and diseases.
More generally, Recommendation 67 recognized theciBpity of the social
administration of social insurance and suggested th should be unified or
coordinated within a general system of social sgcaervices. Contributors should,
through their organisations, be represented omddées which determine or advise

upon administrative policy and propose legislatioframe regulation&’

By being the first international instruments to poee rules on the manner
in which the human right to social security shoble implemented, the 1944
Recommendations also aimed at striking the mosgitipedole balance between the

social insurance tradition and principles and #@gnition of innovative solutions

% For the importance of participative managemerstomial security in the context of the democratic
development see \RYS, Reinventing social security worldwide: back to essds, The Policy
Press 2010, p. 48 ss.
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consisting in the unity of structure of social s#gusystems. They provided
guidelines for the efficient coordination of thenmerous protection schemes that
had been established prior to the Il World War adl \as they set the general
principles regulating in a coherent way social ségusystems established
subsequently with a view to progressively widening circle of persons protected
by channeling social solidarity and by emphasiziojective responsibility with
regard to guaranteeing the right to health andasaecome. Compared to social
insurance the beginnings of which were regional g@mdgressive, the rapid
expansion of the concept of social security was ldwade although major
differences existed in the scale and scope of ksea@urity systems as well as in the
methods used to achieving expansion of social ggdarsome cases gradually by
consolidating and modernizing existing social iasiwe schemes to cover the major
part of the population or by establishing an ehtireew public service covering the
entire population. Social security, as a centralisgdanstitution, was requested to
provide a satisfactory and concrete response t@rieing demand for better and
more effective health protection not limited in @nmand secure cash benefits

ensuring effective income maintenance.

2.6 Convention No. 102 as the flagship of developmelmternational

Social Security Law

The idea behind drafting the Convention was toeutlie Recommendations
67 and 69 in one legal document as well as to giv@nding nature to social
security standards. The Convention established ainmim level of social
protection allowing ratifying countries to choo$e tcontingencies and methods of
protection, but at the same time establishing mimmstandards which have to be
respected in order for a country to comply with @@nvention. Convention No 102
is the first legal instrument to embrace all theenbranches of social security
(medical care, sickness benefit, unemployment lignedld-age benefit,
employment injury benefit, family benefit, mategntienefit, invalidity benefit and
survivors’ benefit). The Convention set the minimpnotection level for each of

the contingencies and puts the social risk undarabrella of common principles,
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such as, for instance, the collective financingsotial security schemes (the
workers must not finance more than 50 % of expénsesccording to par.l Art.
71 of the Convention: “The cost of the benefitsyied in compliance with this
Convention and the cost of the administration ofhsbenefits shall be borne
collectively by way of insurance contributions @xation or both in a manner
which avoids hardship to persons of small means takds into account the

economic situation of the Member and of the claség@&rsons protected.”

What was the innovation of the Convention 102 iat th introduced a
unified approach to the regulation of nine contimges. The subsection which
regulates every contingency is designed according tommon framework. All
social risks are regulated with respect to commanciples, such as for instance
governance and financing mechanisms. The basiciples of the Convention 102
include: the principle of collective financing; adiment of benefits; mechanisms of
appeal; general state responsibility; the particypaof protected persons in the
administration whereas the administration of soegurity is not carried out by the

state or controlled by the latt&.

The state is responsible to guarantee a suffidex of protection which
would be enough to maintain a decent lifestyletha worker and his family. The
Convention also established some principles of gamce of the social security

schemes. The social security schemes can be atdengu<ither:

. by the public authorities of the state or by a Goweent department
responsible to a legislature or

. jointly by workers and employers.

In the case when the administration of social sgcachemes is not carried
out by the state, the representatives of the pedepersons should participate in

the administration according to the national leggish®’ In any case, the state bears

® pPar.2 Art. 71 of the Convention No 102.

% D. PIETERS Social security: an introduction to the basicrmiples, Kluwer Law International
2006, p. 9 ss.

" Par. 1 Art. 72 of the Convention.
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general responsibility to ensure the proper fumitig of social security and the due

provision of benefits.

The adoption of this Convention allowed to transfdithough gradually,
the leading ideas of the Philadelphia Recommendsitmn income security and
medical care into stricter obligation¥" Also, Convention No. 102 “laid the basis
for a system of social security unified by commaomgples of organization and
intended to guarantee a minimum level of protecsaoiffficient to maintain the

beneficiary and his family in health and decen®y”.

The Convention united under a single umbrella actia protection
branches which had been identified during the $oc¢resurance period
complemented by the family allowances branch, asisaged by the 1944
Recommendations. Convention No. 102 thereby made #ynthesis of
Recommendation No. 67 and Recommendation No. 6ptaed@ years earlier and
proposed a system organized in a holistic mannéeunof the mere juxtaposition

of identified social risks characterizing the sbaigurance period.

With a view to take into consideration the wideiegr of existing social
security systems, Convention No. 102 focused omtlestions considered to be of
critical importance and regarding to which interom&l agreement was considered
desirable and likely. The creator of the Conventizanted to avoid the situation
that the member States would be incapable or ungillo accept it due to the
issues of relatively minor importance. Thereforeatwenefits should be provided
and forwhomwere considered to represent two key issues taddeessed by the
new instrument. Conversely, the questiorhoiv benefits were to be provided was
considered of secondary importance as long as émefils granted were at an

adequate level and the social security systems agsrenistered proper!

% preparatory Work for Convention No. 102, Objeesiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.3%th Session, 1951, p. 7.

% General Report of the Committee of Experts onApplication of Conventions and Recommendations,
International Labour Organization, 91th Sessiothefinternational Labour Conference, 2003.

0 Preparatory Work for Convention No. 102, Objessiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.8%th Session, 1951, p. 6.
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In respect of each of the nine contingencies caletke Convention
established in a systematic manner a set of paeasneroviding for each risk
covered a definition of the contingency againstaohhprotection is to be provided,
the minimum coverage required (in relation eithreetiie number of employees or
the economically active population, or to all resitt of small means), the
minimum level of benefits to be provided, their aion and the conditions of

payment (form and method of payments).

The internal structure of the various parts of @@vention is aligned to a
large extent, to cover all the main technical eletmef a social security system
through fundamental norms, which are moderate lgifeant. These standards
regard:

- The definition of contingencies covered,;
- The circle of protected persons;
- The conditions of allocation, the nature and amtad benefits,

- The duration of benefits and any waiting peri&us.

In addition, general standards include rules ferghspension of benefits, the
right of appeal, and the financial and administextbrganization of social security

systems.

A notable innovation of the Convention (No. 102)contrast to the pre-war
conventions on social insurance was to establishntijative standards which
specify the percentage required for the coveragetlam minimum level of benefits
to be granted. With regard to the protected categothe scope of the various
branches has three options corresponding respbctiveprescribed classes of
employees, or prescribed classes of the workfancénally to prescribed classes of
residents or to all residents whose means duriegctimtingency do not exceed

prescribed limits, except for unemployment benefiemployment injury benefits

"L G.PERRIN, A. BARJOT, Histoire du droit international de la sécurité salg, Association pour
I'étude de I'histoire de la sécurité sociale, Pak®93, p. 741.
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for which workers only are concerned.

Moreover, in addition to previously described opsicthere is an option
intended for Members which ratify the conventionthwiemporary exceptions,
because their economy and medical facilities atesaofficiently developed - such
Members may be restricted to protect categoriescpled for employees of large

industrial enterprises.

Similarly, the standards for minimum benefits todranted in the scope of
the contingencies, except for health care, araset percentage of earnings. With a
view to maximum utility, Convention No. 102 needed supplement the
deficiencies of the first generation of Conventiofiehese Conventions are very
precise in certain matters, but in a vital paractthe amount of benefit—they are
silent. Their very precision, for example, in thatter of persons protected, is a
stumbling-block to ratification by Members whoseciab security systems do not
conform to a classical pattern of social insuratcg might nevertheless be
recognised as globally adequafé’One of the main objectives therefore was to
define exact standards of basic protection likelybe internationally accepted,
although with temporary exceptions allowed for ¢leveloping countrie§’ In this
respect, in 1961, the CEACR observed that: “Theaenmnt towards social security
which sprang from the desire to provide minimumtg@ction to the least favoured
workers against risks involving their work and eéagncapacity, is ... turning
towards the provision of a substantial body of @ctibn against a very wide range
of the hazards of existence. The purpose of thev€ldion was to set certain
average minimum standards for this movemérnis encouraging to see that these
standards are already reached or exceeded inrgaftaot in all types of protection
and that the movement seems destined to pursueoiisse rapidly. In this
connection and from the point of view of generavalepment it seems that the
Convention offers not merely a choice of rules thol to ascertain whether or not
the requisite minimum standards are reached;atslpplies-and this is perhaps the

main function of "minimum standards"-a yardstick the measurement of the

2 preparatory Work for Convention No. 102, Objeesiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.8%th Session, 1951, p. 6.

3 The “standard beneficiary” was defined as covetirgbeneficiary, his spouse and two children,
for whom benefit rates are determined in relatmprievious earnings.
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extent to which its provisions are supersedetiigiter standards of social security.
Social security can no longer be considered a juttuanswers the call which must
be heard for any social policy to be comprehendtveecessarily reposes on other
aspects of economic and social policy, such as ipuiéalth, employment,
prevention of risk, vocational guidance and retragjrand so on. In its turn, well
organised social security ensures rational useoofak resources and increased
productivity; it is not only indispensable to thelfare of the individual, but also
seems a prerequisite for smooth economic developarmhthe stability of society

as a whole.”

Convention No. 102 consequently relates the minimewel of benefits
payable in respect of the various contingencieailamg suspension of earnings or
loss or reduction of support, to the wage levethef country concerned. differs a
choice between three alternative methods of cdlonlato suit the practice in
various schemes considered to provide reasonahlevadgnce in the accepted
obligations: benefits may be proportionate, whatly in part, to the previous
earnings of beneficiaries or their breadwinnersytmay be fixed at uniform rates
with a fixed minimun® or they may depend upon the means of the persons
concerned during the contingency, the amount bixegl as in the previous case,

when the person concerned has no means of jugfifynreduction.

Rather than determining the level of benefits itadleccording to specific
formulas and by reference to these legal categenesich could be the source of
difficulties for the ratification and implementati@f minor points - the Convention
No. 102 focuses on such areas as the percentagepafation protected and the
level of benefits, depending on national paramef&ighese references allow for the
adaptation of social protection system to the ciipeb of every country while
contributing to the regulation of international quetition, as export oriented

industries in most developing countries are covéngdhe scope of social security

"General Survey of the Committee of Experts caroigdin 1961 on minimum standards of social
security, para. 189-190.

> In each case which the Convention relates to thgevof ordinary adult male labourer.

® Reference to the wage of a skilled manual malededr or an ordinary manual male labourer.
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regulation’” The level of the minimum standard however was sharce of a

dilemma between the necessity to take into acceonsiderations of fairness
acknowledging the difficulties encountered by dlighdeveloped countries in
setting up a social security system and on therdtaed, the need not to lower the
standards of the first generation Conventions astbmi the previous twenty or
twenty five years. The compromise consisted invahg temporary exceptions for
developing countries, notably in the important matbf the range of persons

protected’®

Among other technical standards established byCitevention, it is worth
mentioning the conditions for the allocation and tluration of benefits. As regards
short-term benefits, the eligibility criteria arery flexible and allow for a wide
margin of appreciation to the national law-makerdded, these provisions are
formulated in such a way so as to guarantee thefibeo the persons who have
completed, or whose breadwinner has completed &fyaong period in order to
prevent abuse. On the other hand, as regards éwngibenefits, the Convention
provides for minimum periods of contribution, emyttent or residence that may
be required for the granting of benefits in accamtawith the standards established
by the Convention and the minimum qualifying perited qualify for reduced

benefits.

As regards the duration of benefits, it must immgiple be equal to the
duration of the contingency. This principle is vemptective, consistent with the
recommendations of Beveridge, with the possibility limit the provision of
medical services in case of morbid condition tortiyesix weeks or, if justified by
an overriding declaration, thirteen weeks. Howewelth care benefits cannot be
suspended while the sickness benefit is paid. lditiad, they the duration of
benefits should be prolonged if the beneficiargfiected by a disease recognized
by national law as a justification for continuingre. Similar restrictions are also

applicable to the attribution of sickness benefi and 13 weeks), unemployment

"M.VOIRRIN, Les nonnes internationales de sécurité socidkepieuve du temps, in Fragniere

JP (éd.), Repenser la sécurité soejdlausanne, 1995.

8 Preparatory Work for Convention No. 102, Objessiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.3%th Session, 1951, p. 6. An analogy can be
found with today’s quest for the basic social floor
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benefit (13 weeks during a period of 12 months, wbategories of employees are
protected and 26 weeks during a period of 12 montiteen all residents are
protected) and maternity benefit (12 weeks, unéekmger period of absence from
work is required or permitted by national law). Asgards the disability benefit, it
can be replaced by old-age benefit, for which ttendards for the level of

protection are identicdf

Convention No 102 is one of the most flexible instents in international
law. It adopts a ‘pick-up’ approach which guarasteethe adhering states the right
to choose which mechanisms to adopt and from winichs to opt-out. The
Convention, in particular, contains flexibility clses which concern the personal
coverage and the replacement rates of social $gdenefits (the minimum level
of benefits). This approach was adopted in ordetal® into account different
situations and levels of economic development ia thember states of the
International Labour OrganizatiA.The specific standards for different branches
have two levels, namely the minimum level and ahéiglevel. In this way, the
countries whose economy is not sufficiently devetbmnd which may rely, in a
statement to that effect at the time of ratificationay derogate temporarily from
certain minimum standards to implement the redwstaddards provided for them.
This option is meant to address the problem ofetkteeme diversity of economic

capabilities and levels of development of the IL&miber State¥

However, it is unclear if the proposed solution a®ffect been used by
ILO member States, especially taking into accobatlow ratification rate. One of
the reasons for it may be that the developed cmsnaire reluctant to ratify an
instrument which proposes a lower level of protactihan it is already guaranteed

by these states.

In contrast, another form of flexibility in conditis of ratification,

applicable to all Member States, has been widegdu3here is the possibility of

"9 G.PERRIN, A. BARJOT, Histoire du droit international de la sécurité salg, Association pour
I'étude de I'histoire de la sécurité sociale, PatB93, p. 741.

8 Working Party on Policy regarding the RevisiorStéindardsiollow-up to consultations
regarding social security instrumentseneva, November 2001

8. G.PeRRIN, A. BARJOT, Histoire du droit international de la sécurité sals, Association pour
I'étude de I'histoire de la sécurité socialearis, 1993, p. 741.
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ratifying the Convention in part for at least thimanches, one of which must relate
to the unemployment benefit, old-age benefit, emplent injury benefit, disability
benefit or survivors’ beneff? Also, under Article 3 of the Convention, a Member
whose economy and medical facilities are insuffitiedeveloped may, if and for
so long as the competent authority considers napgsavail itself, by a declaration
appended to its ratification, of the temporary g@tioans provided in the established
list of the articles of the Conventidh.Under paragraph 2 of Article 3, each
Member which has made a declaration under paragtaph this Article shall
include in the annual report upon the applicatidnthis Convention submitted
under Article 22 of the Constitution of the Intetipaal Labour Organisation a
statement, in respect of each exception of whielvails itself—

(a) that its reason for doing so subsists; or

(b) that it renounces its right to avail itself thie exception in question as
from a stated date.

The partial ratification of the Convention (No. }@2early does not exclude
the subsequent decision to advance the acceptdnteabligations until the full
ratification of the minimum standards for all braes of social security. The
Convention thereby sets the conditions for progvesachievement the objectives
established under each of the nine branches thriinggpossibility of being ratified
“a la carte”. The minimum requirement for the adeepe of three branches, also
aims at ensure that the obligations resulting ftbenchoice of the branches should

be reasonably equivalent.

A final form of flexibility that clearly differentites the Convention 102
from the pre-war conventions on social insuranpaytafrom the Convention (No.
44) unemployment in 1934, relates to the possybdit taking consideration the
existence of insurance that are not mandatory utigeenational legislation when
this insurance is controlled by public authorities administered jointly by

employers and workers, covers a substantial paheopopulation.

82 Article 2 of Convention 102.
8 Articles: 9 (d): 12 (2); 15 (d); 18 (2): 21 ()7 Zd) ; 33 (b): 34 (3); 41 (d); 48 (c); 55 (d); abi
(d).
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Thus, Convention No. 102 became the first inteorati legally binding
instrument systematizing social security as a newas institution with its own
legal framework distinct from labour Ia¥#.In spite of the major transformations
affecting the subject area during the second hathe XX century, Convention
No. 102 has remarkably withstood the test of tinmees it still constitutes the
foundation of the architecture of international lawned at the harmonisation of
national legislation on social security. In partagy it clarified the extent and
understanding of the concept of social securityicaated into nine separate
branches, according to the analytical design ohtlagerial scope of this institution,
as it was formed during the historical developmasocial insurance, avoiding
recourse to a binding definition which would undtadly lead to controversies.
The agreement was reached on the operational desigeept that inspires the
international definition of social security in alfganizations and all instruments

dealing with this subjeéf.

Just like the Philadelphia Recommendations Noargl/69 before it had for
the first time organized in a comprehensive andesyatic manner the elements
composing social security, Convention No. 102 bex#me first international treaty
to set out in a single instrument an integratedeseof objectives based on
commonly accepted principles and establishing amqmim social threshold for all
member States, according to their level of develpm In various ways
Convention No. 102 is aimed at laying down at oné #he same time, minimum
standards to be observed and a plan for more ctmpse/e protection to be
realised. Thereby, it supplies a yardstick for maeag the extent to which existing
systems reach or exceed the prescribed level. arge fflexibility provided by the
Convention in adjusting each branch’s parameterdotal circumstances and
capacities is counter-balanced by a set of genmmactiples of organization and
good governance that are common and cross-cuitirthe entire social security

system.

8 See, for instance, [PIETERS Social security: an introduction to the basic pijsles Kluwer Law
International,2006, p. 9 ss. and A.GBIEREDERQ Social security: protection at the international
level and developments in Eurgp€ouncil of Europe, 2009, 241 p.

8 G. PERRIN, A. BARJOT, Histoire du droit international de la sécurité sald, Association pour
I'étude de I'histoire de la sécurité sociale, Pak®93, p. 741.
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In historical perspective, Convention No. 102 atsarked a shift in the
normative orientation of ILO social security Contiens. Whereas the previous
generation was aimed at establishing institutionatlels, Convention No. 102 set
minimum standards. Instead of aiming at establgstanclear-cut and necessarily
controversial definition of the concept of sociatsrity, it provided an architectural
framework within which, instead of being fossilizesbcial security systems could
evolve over the second half of the XX century utiitd present day. By establishing
a minimum standard, it logically called States mopiove it and thereby also
permitted to initiate the revision of the first geation conventions with a view to
establishing higher standards for the differennbhes of social security based on

the principles established by Convention No. 102.

The flexibility of its provisions was aimed to aloConvention 102 to pass
the test of time, and to encompass the newly emgrgocial security models, in
which that part of responsibility that is renountsdthe State would be taken up by
private insurance schemes, enterprises and inpamsdns themselves. Convention
No. 102 allowed for the attainment of a certainimum level of social protection
through different methods, including the coexisteraf a dual social security
system, both public and private. In the last regbiis important to ascertain that,
irrespective of the nature of the different schenties main principles setting the
basic parameters for the administration, finan@nd functioning of social security
schemes are observed and the level of benefitcnived by the Convention is
attained in full (CEACR 2003). Given these essénd@feguards, the form of
organization was considered of secondary importascéong as the benefits are
guaranteed collectively in case of illness and lossnsufficiency of means of
support by limiting the financial participation tfe insured in financing the scheme
and granted to as wide a circle of the populatienpassible, but primarily to
workers and their dependafifs.

The important number of flexibility patterns estabéd by Convention No.

102 reflects the realistic acceptance of the fduat tunemployment and

8 The same regards the recognition of supplemestaial insurance schemes, as the Convention
recognizes that the same level of coverage cawchiewaed in different ways. See General Survey of
the Committee of Experts carried out in 1961 onimimm standards of social security.
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underemployment were still endemic in vast regiohthe Third World, that large

sectors of economy were still of an informal natamed sometimes remained
outside the monetary economy, and that there cbelda severe shortage of
adequate medical infrastructd¥e.Accordingly, the income maintenance and
medical care guarantees advocated by Recommensidims 67 and 69 needed to
be reduced and adapted tdeafactosituation which precluded the granting of such
guarantees to large sectors of the population. &aion No.102 therefore set the
basic parameters of social security organized aso@al institution while it

encouraged a dynamic process of gradual applicafigocial security measures by
fixing a minimum level to be gradually achieved daride and to serve as an
objective and a benchmark for countries aspiringstablish or develop their social
security systems in view of the prevailing sociom®amic conditions and

irrespective of level of developmefit.

The design provided by the Convention had no imdento freeze social
security or hinder its development, despite the that was at times expressed.
Indeed, on one hand, developments in social sgctegtognized at the national
level were carried out inside branches establishi#hin the framework of the
Convention, without questioning the framework its&hus, progress made in the
branches of unemployment benefit and family benédit example, respect the
unity and the unique nature of these branches.h@nother hand, the minimum
standards established by the Convention providedptissibility to improve the
original standards and induced to go beyond thathereby means of national
legislation or through other international instruntsein accordance with the idea of
increasing the standards. However, one has to athmtit the changes to the
international regulation of social security intreeéd by Convention 102 did not
significantly alter the original, on the nationalinternational levels, except for the
extension of the range of services provided withim branches, the increase in the

8 In order to achieve, immediately or in the neanrfe, high ratification rates among both highly
developed and less developed countries, the adoptitminimum standard” and “advanced
standard” was originally given consideration. Thant@rence ultimately decided in favour of the
adoption of a single instrument setting minimunmdgads.

8 preparatory work, ILO Convention 168, 1986 IV(1).
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level of benefits and better integration of the spectives of prevention and

rehabilitation in the design of protectith.

2.7 The third generation of international standamssocial security

When the ILO Convention 102 was being adopted at Ititernational
Labour Conference in 1952, the idea was to adagicand legal instrument which
would provide a higher level of protection. Howevieecause of the high level of
complexity of the issue, such instruments were tmtbpnuch later when the
revision of the first generation of standards tg#ice. The third generation of
social security standards encompasses the insttamdrich provide higher and
more specialized standards of protection, but te#y follow the structure of
Convention 102. The examples of such legal instnimean be Convention No.
130 on Employment Injury Benefits and Medical Camed Sickness Benefits,
Convention No. 128 on Invalidity, Old-Age and Sworis' Benefits, Convention
No. 121 on Employment injury Benefits, Conventiono.N168 concerning
Employment Promotion and Protection against Unegmpémnt.

In 1944, Recommendation No. 67 enshrinechew principle that of
extended coverage in contingencies involving, iatex, “loss of earnings due to
the unemployment of an insured person who is ordynamployed, capable of
regular employment in some occupation, and seekiniigble employment, or due
to part-time employment”. Subsequently, aware efftct that the hypothesis of a
satisfactory level of employment could not be aguplio developing countries, close
attention was given to the special economic sibmabf these countries and their
objectives as regards the setting up and furth@eldpment of social security
schemes. Minimum objectives and standards for ksea@urity were therefore fixed
and the principle of flexibility enshrined in th&Q standards with a view to
encouraging a dynamic process of gradual applicatfosocial security measures
by fixing a minimum level to serve as an objectaved a benchmark for young

8 G. PERRIN, A. BARJOT, Histoire du droit international de la sécurité safd, Association pour
I'étude de I'histoire de la sécurité sociale, Pak®93, p. 741.

49



Chapter |

countries willing to establish and develop sociatwsity systems. Meanwhile,
industrialized countries with highly developed sb@ecurity schemes had started
facing persistent structural unemployment makinginipossible to continue
targeting the objective of full employment. Tradial social security and

employment promotion policies revealed their linifts

Also, in 1974 the International Labour Conferencmmed a resolution
concerning industrialisation, the guarantee of eymplent and the protection of the
incomes of workers, but the proposals regardinga imstrument setting higher
standards in the area of unemployment proved cests@l, most developing
countries considering that the economic crisis e 1970s was not a suitable
moment in view of the high level of unemploymentiahe preference given to
economic solutions capable of promoting employnikhtltimately, the economic
crisis of the 1970s did not allow the rapid adoptad a new instrument as this had
been the case during the Great depression of tB@s1Zonvention No. 168 could
only be adopted in 1988, i.e. a gap of almost 28rg/esince the adoption of

Convention No. 130.

2.8 A new consensus

Convention No. 168 reflects the consensus among itiernational
community that any development policy must compesgloyment policy among
its objectives. In historical perspective, thetfidBeveridge Report, while proposing
the adoption of social security guarantees to c@esituations of need for the
entire population, was explicitly based on the Hipsis that, if the proposed social
security system were to be viable, it had to resttiee maintenance of full
employment and the prevention of widespread uneynpdmt. It was clear that the

adoption of measures to maintain a high level opleyment lay outside the

% preparatory work to ILO Convention 168, 1986 I\V(1
1 Rapport de la Commission d’experts pour la sé&sdtiale (Genéve, 26 novembre — 3 décembre
1975).
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domain of social security policy, since this waglistinct area of public action

designed to maintain a healthy economic climateutjnout society?

Thus, Convention No. 168 focuses on employment ptimm and
protection against unemployment. To this end, eM#dmber needs to take
appropriate steps to coordinate its system of ptiote against unemployment and
its employment policy. As such, it requires tha¢ terms of the unemployment
benefit, contribute to the promotion of full, pratiwve and freely chosen
employment and must not be such as to discourageogars from offering and
workers from seeking productive employnténfurthermore, the measures taken
in case of disruption of income need to be closabprdinated with existing
preventive services such as training of personshéwve not yet accessed the labour
market, retraining of unemployed, providing voca#b rehabilitation of disabled
persons, mobility allowances and vocational guidankloreover, beyond the
traditional scope of systems of protection agaursgmployment Convention No.
168 contains a series of provisions with respecte applicants for employment
under which States must take account of the fadtttiere are many categories of
persons seeking work who have never been, or heased to be, recognized as
unemployed or have never been, or have ceased tmbered by schemes for the
protection of the unemployed. The Convention cousatly requires the provision

of social benefits to certain of these categotfes.

2.9Embedding social security within social protection

Social security thus became embedded in sociatyalnd social protection
and was henceforth to be coordinated with employnpeticy and provide the
means to achieve the "priority objective” to imptrha policy promoting full,

productive and freely chosen employment. This aggho confirmed at the

92 preparatory work to ILO Convention 168, 1986 1\V/(1)

% See ELEE, International Labour Standards and Social Policyrieiples Carnegie Council, 2002,
p. 12, http://www.carnegiecouncil.org/resourcegbas_papers_reports/692.html

% See MHUMBLET AND R. SILVA, Standards for the XXst century. Social Secutitiernational
Labour Office, 2002, p. 21,
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international level the progress of the idea ofvprgion, a trend that characterized
most newly established unemployment protection mese implementing
unemployment protection to temper down or accomplae\effects of active labour
market policies aiming to make labour law more ifdx Certain unemployment
protection schemes in industrialized countries alagady began adopting specific
benefits in the form of services and cash tranststker for workers who were in
imminent risk of losing their jobs or for the uneloyed themselves, in order to
promote their re-entry into active employment asnsas possible. This approach
called for further co-ordination between socialwség and employment policy in
order to adjust the social action of the one tod@benomic ends of the other by

means of concerted participation in the trainin(p@ian resources.
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CHAPTER TWO
ADEQUACY OF THE INTERNATIONAL STANDARDS IN THE AREAOF SOCIAL

SECURITY IN THE MODERN WORLD

1. Criticism of the ILO standards in the area of sbc@ecurity

The Convention No 102 has been one of the mosticizat legal
instruments of the ILO. It has been argued thatabse it has been the ILO’s
primary convention on social security for over Yiftyears it should be
reconsidered” In fact, the whole conceptual ground of the Corieen the social
insurance based model, came under scrutiny ingbent years with many experts
speaking about the crisis of this modfelThe social insurance model which
represents the basis of the Convention, groundsantributory principle” and the
notion of “entitlement”. In contrast to social edance model, where benefits are
paid in relation to needs, and universal benefigsiatroduced, in social insurance
model the beneficiaries have to earn the righet®ive benefits in the future. Such
a way of development of the social security regoiaat the international level is in
fact not in accordance with the model which hadnbgposed by the Beveridge
report. According to Simon Deakin and Mark Freedl|afBeveridge explicitly
designed his scheme around the proposition thasado social insurance was an
aspect of citizenship and, as such, universallyessible.®” Despite this,
Convention 102 was developed on the basis of tbalsmsurance model, which
was dominant in the western European countrielsahgeriod.

One of the main grounds for criticism is that dlk tnine contingencies
regulated by the convention - medical care, sicknesmiemployment, old age,
employment injury, family, maternity, invalidity énsurvivor's benefits — are

linked to formal employment.herefore, if a person is not formally employedone

% G. STANDING, “The ILO: An Agency for Globalizatid®i, Development and Chang@008,
Vol.39, No.3, pp.355-384.

% See, for instance, BEAKIN AND M. FREEDLAND, Updating International Labor Standards in the
Area of Social Security: A Framework for Analy§ismparative Labor Law and Policy Journal
2006, Vol. 27, no. 2, p. 151-165.

ldem
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she does not have the access to social securigfiteerindeed, according to the
Convention, all benefits are determined as a péagenof the previous earnings of
the person. Thus, according to Art. 65, par. 1hef €onvention: “In the case of a
periodical payment to which this Article appliesetrate of the benefit, increased
by the amount of any family allowances payable muthe contingency, shall be
such as to attain, in respect of the contingencyquestion, for the standard
beneficiary indicated in the Schedule appendedhiRart, at least the percentage
indicated therein of the total of the previous @aya of the beneficiary or his
breadwinner and of the amount of any family allowem payable to a person

protected with the same family responsibilitiesresstandard beneficiary.”

Par. 2 of the same article specifies that “wheeeptrsons protected or their
breadwinners are arranged in classes accordingpeiio ¢arnings, their previous
earnings may be calculated from the basic earnofighe classes to which they
belonged”, which does not change the principle atng to which paid formal
employment is the basis for access to social sgcks Simon Deakin and Mark
Freedland put it, “this is, above all, a model loasa social insurance systems of
the type that were in place in more or less allettgyed economies at around the
time the Convention was adopted. ... As the struadfi@onvention 102 illustrates,
benefits received while the claimant is, for exampinemployed, are linked to the
contributions that he or she paid when previoushgaging in insurable
employment.?® It is worth mentioning that this model was notptace in the
Soviet Union, where there was no relation betwdenlével of benefits and the
contributions paid.

In addition, because the Convention was creatd®%s, the relatively new
concept of precarious employment has not been adkdged in its provisions. As
the social insurance model is based on “contrilyufminciple”, “it is only if
employment is, on the whole, stable, that regutartributions can be levied and
pay-outs for unemployment and sickness limitedh&irtscope and duration. Highly

irregular employment patterns, or long-term unemplent, tend to undermine the

% S.DEAKIN and M.FREEDLAND, Updating International Labor Standards in the ArgfeSocial
Security: A Framework for Analysis, Comparative dabaw and Policy Journal2006, Vol. 27, no.
2, p. 151-165.
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solvency of social insurance schemes, or make #mtication impracticable®®
Indeed, when the Convention was adopted, it wasoredle to predict that the
majority of the population would be in stable andrial employment. In this way,
the regular contributions over a long period ofeifnsually the whole working life
of a person) were the guarantees of the finanaiatagability of the system.
Clearly, this is no longer the case. So-called iatlp employment which
encompasses employment patterns starting fromtipagtwork to occasional work
under civil law contracts, has become more a ndram tan exception, particularly
in Europe. This situation creates unbalances imakgecurity schemes and, as a

result, Convention 102 loses its relevance evehdut®

According to the Schedule to Part Xl of the Coni@nthat regulates the
periodical payments to standard beneficiaries, répacement rates for different

contingencies are the following:

The rates of benefits according to the ILO Conventin 102
. Contingency Standard Beneficiary Percentage
ar
_ Man with wife and two
Sickness , 45
Il children
Man with wife and two
Unemployment ) 45
\ children
Man with wife of pensionable
Old age 40
age
I Employment injury: e Man with wife and 50
* Incapacity of two children
work e Man with wife and 50
e Invalidity two children
e Survivors e Widow with two 40
children
% |dem

10 5ee ELEE, International Labour Standards and Social Pdhidgciples, Carnegie Council, 2002,
p. 10, http://www.carnegiecouncil.org/resourcesbas_papers_reports/692.html.
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Maternity Woman 45
[l

Invalidity Man with wife and twqg 40
X children

Survivors Widow with two children 40

As can be seen from the table, the replacemert rategye from 40 to 50 per
cent of the previous income. There are views thiatrhakes it hard to insure basic
coverage for all, as the rates are too HjtRarting from the necessity to ensure the
universal social security coverage, the mechanismiged by the Convention may
be claimed inadequate to realize such a purpose UM Committee on Economic,
Social and Cultural Rights has underlined thatlhsic obligation of the member
states in relation to social security is to engheeessential minimum of protection
to all persons, with particular attention to theclaged and marginalized groups.
One of such groups is constituted by workers engaay informal economy who,
are not able to access formal social security selseffhe access to social security
schemes should be guaranteed in a non-discriminateanner® In many
developing countries and the countries in transitrdormal economy constitutes a
large share of the country’s economy on the whané, employment in the informal
sector is rather a rule than an exception. In @adr, this is the case in the
countries that used to be republics of the Sovi@bh), where the share of informal
sector can reach a significant share of the econdmyConvention 102 does not
provide for any mechanism of ensuring that workarghformal employment can
have access to social security benefits, it capresumed that the Convention does
not represent an optimal legal mechanism for thenttes in transition and
developing countries where the informal sectoargé. In addition, being based on
the principle of collective financing the Convemtidoes not explicitly allow for the
establishment of contributory social security sceenSupplementary and voluntary

schemes have been used by many developing couafiggechanisms to provide

191y, KULKE, Setting Social Security Standards in a Global Sygign analysis of present state and
practice and of future options for ILO social seitpstandard settinginter-regional Tripartite
Meeting on The Future of Social Security in Arabt&, Amman, Jordan, 2008.

192 M.S.CaRMONA, Promotion and Protection of All Human Rights, Gifblitical, Economic,

Social and Cultural Rights, including the RightDevelopmentSocial Forum 2008, Geneva 1-3
September 2008.

56



Chapter I

the possibility of social security coverage foramhal workers. As Simon Deakin
and Mark Freedland argue, “solutions may be foumdhe use of mechanisms
outside the regular state social insurance systenmgxample, “micro-insurance”,
that is to say, voluntary schemes tailored to niieetneeds of a particular sector,
with an element of fiscal subsidy from the statecttimpensate for the extra
administrative costs of running such schenm&3Ih addition, the problem could be
addressed through the extension of the definitibaroemployee to include less
protected categorie¢$? However, this could hardly be done in relationatorkers
who do not have a stable employer (so-called freeles). Also, when workers do
not have the necessary means to make contributibaeg, would not be eager to
participate in voluntary schemes. This being si&ithust be acknowledged that, in
theory, the Convention does not exclude informaltk&s from protection a priori.
Despite this fact, in absence of a clear protecti@thanism, the effectiveness of
the ILO Convention 102 in respect of the protecidrinformal economy workers

IS questionable.

While many say that the replacement rates estaulibly the Convention are
too high for developing countries, it is also pbbsio say that they are actually too
low. In fact, by conditioning the level of benefite the previous income the
Convention does not necessarily guarantee the ghiatefrom poverty. This
probably could be achieved through the establishnodna poverty line or
subsistence minimum and putting the benefits ineddpnce on these parameters.
However, this is not mentioned in the Conventiorhil/it is true that this measure
could be unaffordable for many countries it coulsoabe used as a measure to
protect informal sector workers, who in fact havenach higher income than it is

declared.

The problematic issue of informal economy workeais been addressed by
the UN Committee on Economic, Social and Culturaghi® in the General

Comment 19 on The Right to Social Security. Acaogdio the Committee, “States

103 5 DEAKIN and M.FREEDLAND, Updating International Labor Standards in the ArehSocial
Security: A Framework for Analysis, Comparative dabaw and Policy JournaR006, Vol. 27, no.
2,p.151-165.

194 This, for instance, was done in Ukraine to mitigat social impact of the economic crisis, when
persons working under civil law contracts were uidield for the purposes of social protection.
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parties must take steps to the maximum of theirlave resources to ensure that
the social security systems cover those personskimgprin the informal
economy™®® The Committee underlines that “this duty is martrly important
where social security systems are based on a foemglloyment relationship,
business unit or registered residence”. The Coremithlso suggested several
measures in order to deal with this problem. Suelasures, for instance, include:
“removing obstacles that prevent such persons femwessing informal social
security schemes, such as community-based insyransearing a minimum level
of coverage of risks and contingencies with progjives expansion over time;
respecting and supporting social security scheneeeldped within the informal
economy such as micro-insurance and other micricreldted scheme&®. The
Committe also provided an example of good practiedsere universal coverage
pension and health care schemes have been intidocerder to tackle the

problem of informal economy.

It goes without saying, that the Convention dogsmention the principle of
the basic protection for all citizens (basic sodratome) — an idea which has
become widely shared in the international sociauggy thinkers’ community in

the last decades.

Another common reason for criticism is the outdatexninology of the
Convention 102. As can be seen from the table ghtbeeConvention focuses on
the standard beneficiary who is usually “a man wiife and two children”. The
terminology used in the convention is often cr#ed not only for being outdated
but also for not corresponding to the present tieafi’’ The ‘breadwinner’
according to the Convention is ‘the skilled manusle employee’ or (Article
65[6]). The Convention also refers to professiamat no longer exist, and it is
therefore impossible to calculate the necessargl lefs benefits or the minimum

percentage of the population protected nowadays.

195 part 4, paragraph 34 of the General Comment Norl3he Right to Social Security (Art. 9),
United Nations Economic and Social Council, Comaaiton Economic, Social and Cultural Rights,
Thirty-ninth session, November 2007

19 committee on Economic, Social and Cultural Rigtieneral Comment 1Jhe right to social
security(art. 9) (Thirty-ninth session, 2007), U.N. Do¢CEL2/GC/19 (2008).

197 G. STANDING, “The ILO: An Agency for Globalizatidi, Development and Chang&008,
Vol.39, No.3, pp.355-384.
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In addition to this, Article 1 provides definitiorms some terms used in the
Convention. Without specifying the term ‘husbanii’e Article provides that the
‘term wife means a wife who is maintained by hestiand’ (Art. 1, c) and that ‘the
term widow means a woman who was maintained byhbeband at the time of his
death’ (Art. 1, d). As it is stated by Alain and &ital Euzéby, “The danger for
social security comes also from inside. The traddi (‘Bismarckian’) systems,
based upon social insurance and upon a ‘classiulyffanodel, are ill adapted to the
problems of the modern world. They should be adhpiethe way shown by the
Nordic countries: individualisation of rights, ‘adtion’ of unemployed and
assisted person, and equality of opportunities dwellife cycle.*® In this respect,
the Convention is often accused of being gendesebiaThe family model which
was in place in the 1950s does not correspond dordhlities in the developed
countries today, while it still may be the casemany developing countries. The
Convention is based on dependency model, whichupres that the wife is
dependent on her husband, the breadwinner, whitedige and is dependent on
his previous income after his death. The Conventloes not provide for the
possibility of both spouses having paid employmentthe husband economically
dependent on his wife. One can argue that thisradiats the ILO Convention No.
156 on Workers with Family Responsibilities adopted981.

The Convention No. 102 may also be accused of eotgbbased on the
human rights approachndeed, in the last sixty years the developmenthef
international law, especially in the area of nosedmination, went way beyond the
threshold provided by the Convention. The minimuencpntage or share of the
population protected specified in the Conventiomplies that a large share of the
population (50 %) can be left out. This number Inees even bigger if to take into
account informal economy workers who are not cavédrg social security scheme
or migrant workers. While the Convention contaihe provision on reciprocity
regulating that migrant workers should be treatgedaély to national workers and
should not be subject to the existence of recipgraceangements between the
sending and the receiving countries, it still does provide for the obligation to

198 A, and CEuzEBY, Droit a la sécurité sociale et développement humiaiThe Right to Social
Security Antwerpen-Oxford, 2007, p. 53.
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provide basic medical care to illegal migrants. ldger, International Convention

on the Protection of the Rights of All Migrant Werk and Members of Their

Families (Article 28) provides for the right of mamt workers and members of
their families the right to receive any medicalec#nat is urgently required for the
preservation of their life or the avoidance of prmeable harm to their health on the
basis of equality of treatment with nationals of tiState concerned. Such
emergency medical care shall not be refused themredson of any irregularity with

regard to stay or employment.

The ILO standards on social security in general @ahvention 102 in
particular are also widely criticised for the manihg and supervision mechanism
associated with them. In fact, being the oldessterg organization within the UN
system, the ILO played the model role when the humights supervisory
mechanism of the League of Nations before the UNesitsory system was
created. Such principles of regular member stateporting, complaints
procedures, commissions of enquiry, direct coopmraand contacts between the
ILO and the member states, as well as the poggibilirecourse to the International
Court of Justice whose decision shall be final id¢s 29 and 31 of the ILO
Constitution) have been the innovations that becahe basis of the UN
supervisory bodies, and some of them became patheofUN monitoring and
supervision procedures. The ILO supervisory medmsi are based on the
principle of cooperation rather than dispute resoity which has been claimed to
be a positive trat® In particular, what characterizes the ILO repatsystem is
the fact that even in case a member state hasatifeed certain convention of the
ILO it still may be oblige to report to the ILO mespect of this convention. Thus, in
addition to regular reporting under Article 22 dfetILO Constitution (which
concerns ratified conventions), Art. 19 par. 5,af)the ILO Constitution provides
that: ... “if the Member does not obtain the coms#rithe authority or authorities
within whose competence the matter lies, no furtitdigation shall rest upon the
Member except that it shall report to the DiredBmneral of the International

Labour Office, at appropriate intervals as requedte the Governing Body, the

199 ¢, CHINKIN, Promoting compliance now and then: Mobilizing ShamBuilding Partnerships?
in Protecting Labour Rights as Human Rights: Preard Future of International Supervision,
Proceedings of the International Colloquium on8B8 Anniversary of the ILO Committee of
Experts on the Application of Conventions and Ree@mdations, Geneva, 2006, p. 63.
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position of its law and practice in regard to thatters dealt with in the Convention,
showing the extent to which effect has been giwens proposed to be given, to
any of the provisions of the Convention by legiskat administrative action,
collective agreement or otherwise and stating tfieedties which prevent or delay

the ratification of such Convention.”

However, the efficient supervision and monitoringpdnds on the
willingness of a member state to regularly reportite ungratified conventions and
to cooperate effectively with the ILO as well aghwsocial partners (employers’

and workers’ organizations).

There are practical problems related to the mangomechanism, such as
the regular adjustment of benefits, the provisibatatistical information, as well as
the application of standards in the period of da@aurity reforms which have been
undertaking in the last decade$.As, for instance, regards the adjustment of
benefits, the Convention 102 (p.10 Art. 65, p.8. AR) provides thatThe rates of
current periodical payments in respect of old agaployment injury (except in
case of incapacity for work), invalidity and deathbreadwinner, shall be reviewed
following substantial changes in the general lesekarnings where these result
from substantial changes in the cost of living’. Therefahe regularity and the

obligatory character of adjustment is to be deciolethe states independently.

A problem strictly related to the supervision andnioring mechanisms is
the enforceability of ILO norms in general, and gpeally the norms on social

security. ILO is often referred to as an institatiwhich does not have teeth*

10y, KuLKE, M. CicHON, K. PAL, Changing Tides: A Revival of a Rights-Based ApprdacSocial
Security in The Right to Social Securjtgntwerpen-Oxford, 2007, Jef Van Langendonck (eg.)

13 ss.

11 K.TAPIOLA, The ILO system of regular supervision of the appiin of Conventions and
Recommendations: A lasting paradigm Protecting Labour Rights as Human Rights: &nesnd
Future of International Supervision, Proceedingstié International Colloquium on the ‘80
Anniversary of the ILO Committee of Experts on thgplication of Conventions and
Recommendations, Geneva, 2006, p. 29 ss. AMeEBPLEputs it, “Neither the Committee of Experts
on the Application of Conventions and RecommendatigCEACR) nor the CFA' adopt
adversarial procedures and their conclusions dohawe legally-binding force. The CEACR has
justifiably expressed satisfaction with the progresgade in many thousands of cases by diplomacy,
technical assistance and direct contacts. But tasrewell-known cases where the conclusions of
supervisory bodies have been deliberately ignoseth as by Mrs. Thatcher's government in
respect of trade union rights in 1984. [...] Atgeet the only way in which a legally binding findin
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However, at the same time Bob Hepple mentions titas sometimes
argued that imposing sanctions in respect of eatitonventions would act as a
disincentive to ratificatior’™? Kari Tapiola also states that “once the condgiare
there for us to work, we can contribute with oucwanulate knowledge” and that
“what some see as a weakness is, in fact, a sofifteure strength”. The positive
aspects of the ILO supervisory system are the systé reporting, even on
ungratified conventions, the quasi-judicial assesgnty independent experts, the
ad-hoc inquiries, which constitute ‘methods of quiglomacy’. Christine Chinkin
also shares this opinion and underlines that tla® nhethods “emphasise mediatory

and cooperative rather than confrontational andhigtechniques®™

However, Kari Tapiola underlines another very intaot point in this
respect. The problem of the ILO supervisory sysiethat it does not deal with the
root of the problem — the conscious unwillingnekthe government to respect the
international labour and social security norts.

In this respect, however, the question arises: mvwe measure the
capacity of a state to respect the internationahddrds on social security, for
instance? Kari Tapiola mentions the problem of geaesources. Still, at what

that a Member state has breached an obligationrumdmnvention can be made is through the
conclusions of a Commission of Enquiry. [...] Thenclusions of a Commission become binding
when the Member State agrees explicitly to acdegt or abstains from referring the matter to the
International Court of Justice (ICJ) under Arti2ke of the ILO Constitution. In B4EPPLE Does law
matter? The future of binding norms, in Protectirgpbour Rights as Human Rights: Present and
Future of International Supervision, Proceedings of the rimgional Colloquium on the 80
Anniversary of the ILO Committee of Experts on thgplication of Conventions and
Recommendations, Geneva, 2006, p. 221 ss.

12 1dem

113 C. CHINKIN, Promoting compliance now and then: Mobilizing shaséuilding partnerships?

in Protecting Labour Rights as Human Rights: Presenl Future of International Supervision,
Proceedings of the International Colloquium on 8% Anniversary of the ILO Committee of
Experts on the Application of Conventions and Reammdations, Geneva, 2006, p. 63 ss.

14 Thus K.TAPIOLA writes: It should be obvious that conclusions drdaw a case of wilful non-
compliance by responsible authorities would beedéht from those drawn in a situation where the
main problem is a lack of capacity. [...] | wouldrd to submit that most of the problems that the
Committee of Experts deals with are problems ofciyp, including a lack of awareness and also a
deficiency of social consciousness. The number amfntries that do not want to comply with
standards although they have the capacity to dmap be rather small. In KLarioLA, The ILO
system of regular supervision of the applicationCainventions and Recommendations: A lasting
paradigm in Protecting Labour Rights as Human Rights: Présend Future of International
Supervision,Proceedings of the International Colloquium on 8@ Anniversary of the ILO
Committee of Experts on the Application of Convent and Recommendations, Geneva, 2006, p.
29 ss.
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point must a state be obliged to comply on itsrmd@onal obligations, or increase

the level of standards?

Another reason for criticism of the ILO Conventi@f2 is related to this
problem. The flexibility of the norms of the ConWem has been widely
proclaimed as a positive aspect. It has been arghbatdthe Convention is designed
in order to accommodate two fundamental principlesversality and flexibility:*
Universality is to be seen in the sense of glabal standards are to be applicable to
all the countries around the world. This purpose ba achieved through the
flexibilization of standards, which yet have to wm quite rigid in order to
guarantee the minimum level of social security. Tenvention is aimed at the
establishment of desirable outcomes rather tham#tbodology on how to achieve
them. At the same time, the Convention sets theinmum standards of social
security and lets the member state to choose amhencpntingencies as well as the
level of realization. For instance, the Conventmovides (in Art. 2) that every
member for which the Convention is in force shalinply with at least three of the
nine contingencies covered by the Convention. Adstieone of these three
contingencies must be one of the following: unemmient benefit, old-age benefit,
unemployment injury benefit, invalidity benefit sarvivor's benefit. Therefore, in
order to be considered in compliance with the Cative the state does not have to
guarantee the protection from all the social riggulated by it. Rather, it can pick
and choose the contingencies it is ready to cav@s approach is adopted with the
view of the gradual development of a social segusystem in poorer states.
However, nothing in the Convention requires thetesttp raise the level of
protection once it reaches the necessary levetai@nic development. In addition
to this, Art. 3 of the Convention gives to membtates ‘whose economy and
medical facilities are insufficiently developed’ ethright to declare temporary
exceptions for a list of articles. According to fparArt. 3, “each Member which has
made a declaration under paragraph 1 of this Artgtiall include in the annual
report upon the application of this Convention siited under Article 22 of the

Constitution of the International Labour Organisata statement, in respect of each

15 U. KULKE, M. CIcHON, K. PAL, Changing Tides: A Revival of a Rights-Based ApprdacSocial
Security in The Right to Social Securjtyef Van Langendonck (ed.), Antwerpen-Oxford, 2407
13.

63



Chapter I

exception of which it avails itself: (a) that iesason for doing so subsists; or (b) that
it renounces its right to avail itself of the extiep in question as from a stated
date.” Therefore, it is left to the full discretion of tis¢ate to decide on the level of
its compliance with the Convention once it guarastéhe required minimum of

protection.

Besides, the minimum the Convention requires isthat high at all. Thus
the minimum replacement rate is 40 % of the previage. The Convention does
not require full population coverage. The coverdges to reach 50 % of the
employed in the formal economy, or 20 % of thedests. However, in the case of
replacement rate, in the globalized economy, wieetstries compete for foreign
investment by lowering wages and taxes, the reduiplacement rate of 40 % can
actually stop a developing country from ratifyirige tConventiort*® Indeed, out of
46 members which have ratified the Convention by’ only a minority (12) are
developing countries. No former republic of the ®bwnion has ratified the
Convention'®

The authors also mention that “many developing tees) inspired by the
Convention, have embarked upon the road to soe@irgy, even though nearly all
their systems are more modest in scope and, inrgerdn not yet encompass
unemployment or family benefits”. Clearly, this ngt the case in the so called
countries in transition, where social security syst were widely developed in the
Soviet period. However, as it has already beeredgtabove, none of them has
ratified the Convention. As a result, there is agjilon: whether these countries do

16U, KULKE, M. CIcHON, K. PAL, Changing Tides: A Revival of a Rights-Based AppidacSocial
Security in The Right to Social Securjty.VAN LANGENDONCK, Antwerpen-Oxford, 2007, p 13.

17 Albania, Austria, Barbados, Belgium, Plurinatiortate of Bolivia, Bosnia and Herzegovina,
Brazil, Bulgaria, Democratic Republic of the Con@nsta Rica, Croatia, Cyprus, Czech Republic,
Denmark, Ecuador, France, Germany, Greece, Icelaeldnd, Israel, Italy, Japan, Libyan Arab
Jamahiriya, Luxembourg, The former Yugoslav Repuldf Macedonia, Mauritania, Mexico,
Montenegro, Netherlands, Niger, Norway, Peru, RhlaRortugal, Romania, Senegal, Serbia,
Slovakia, Slovenia, Spain, Sweden, Switzerlandké&yyr United Kingdom, Bolivarian Republic of
Venezuela.

18 As the authors of the previously quoted publicatjmut it, In short, the convention does not
provide a widely accepted normative concept of aiatosecurity development pattern in a
developing country context. However, it does previd long-term objective for the levels of
protection in every country. The international conmity still has to develop a broad orientation
with respect to how social security systems devéigparallel to economic development. In Ursula
U. KULKE, M. CICHON, K. PAL, Changing Tides: A Revival of a Rights-Based ApptoacSocial
Security in The Right to Social Securjty.VAN LANGENDONCK, Antwerpen-Oxford, 2007, p 13.
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not ratify the Convention because they do not awmrsi useful and their legislation
already provides a higher level of protection,laytdo not want to be bound by the
international obligations on social security staddain the period of economic
transition? Another reason for non-ratification nisg/ that the national legislation
of member States does not comply with the provsiohthe Convention. It is
possible that the social security systems in plhaee taken other routes of
development, and therefore it would be too probl@amand even impossible to
ratify the Convention. In order to reply to this egtion, research is needed
regarding the way social security systems develapdae last decades after the fall
of the Soviet Union, whether the current legishatiactually corresponds to the
relevant international norms, and what has beemdleeof international institutions
in the development of social security systems ies¢hcountries. This research
should be made with the focus on the rights-bappdoach which is now prevalent

in the doctrine on international development anda®ecurity.

Convention No 102 is, in fact, the mirror of the $4&n European industrial
societies in the 1950s. The world has changed dreatigt over the last sixty years,
and many of the concepts provided by the Convendien not there anymore.
Speaking in economic terms, the Convention hasite&dfarget audience’. The rich
countries have moved to another stage of developnoerindeed have followed
another route for their social security systems. t@a contrary, the developing
countries may not be in a position even to impleintie@ minimum required by the
Convention. While it is true that Convention 10&lexible as regards the level of
protection and the number of contingencies coveite$, actually quite rigid in
terms of the provisions on governance and financasggwell as on the right of
complaint and appeal. These provisions are a varsitipe feature of the
Convention, but they may be incompatible with tbeial security systems that are
already established around the world.

However, despite all shortcomings of ILO Conventio. 102 one should
not underestimate its impact on the developments@fial security systems
worldwide, and particularly in post-Soviet counstids Alain Supiot puts it, “the
rate of ratification is not really a satisfactondicator of the actual penetration of

ILO standards. Some States ratify conventions withioo much concern for their

65



Chapter I

actual implementation, while others introduce sosggurity systems without being
bound by ratification. More generally, ratificatemnailed off after the fall of the
communist regimes and not just in the field of absecurity. Since that time States
have been more interested in committing themsetoethe legal disciplines of
international trade, about which the least that bansaid is that they do not

encourage a bold approach to economic and sogtatistf*°

Despite this, it is true
that social security systems in the post-Sovietnties are comparatively well-
developed, with all nine branches recognised inltke Convention No. 102. Such
level of development of the social security sysiemare for developing countries,

and is a direct result of the legacy of the Sobieion.

The ILO legal instruments in the area of socialusg have had a wide
impact on the adoption of other international leg@k in this area. Convention No.
102 was taken as a model for the European CodemélSSecurity, adopted under
the aegis of the Council of Europe. In the prepamnadf the Code, the Council of
Europe relied on the International Labour Offichu$, the Code repeats the
contents of the Convention, except for Part Xlltba equality of treatment. Also,
the legal predecessor of the Code, The EuropeaialSolearter, provides for the
obligation of the Contracting Parties to maintdia social protection at the level at
least equal to the one prescribed by Conventionla>?°

19 A, SupPIOT, The Position of Social Security in the System tefrational Labour Standards,
Comparative Labor Law and Policy Journalo06, Vol. 27, no. 2, p. 113-121.

120\Working Party on Policy regarding the RevisiorStdndardstollow-up to consultations
regarding social security instrumentseneva, November 2001.
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1.1 The ratification rate of ILO Convention Nos21#hd 168

As the ILO Committee of Experts on the ApplicatiohConventions and
Recommendations puts it, “Convention No. 102 ipiresl by the idea that there is
no perfect model for social security: each modekettgps and is transformed. Each
society has to develop the best means of guaragtethie minimum level of
protection. The methods selected must reflect tieeaband cultural values, history,
institutions and level of economic development atheconcerned. The Convention
does not therefore require a specific approach mber States; instead, the
Convention sets out an integrated series of obgestbased on commonly accepted
principles establishing a minimum social thresh@dd all member States. The
Committee therefore hopes that, in developing tmational strategies for the
development of social security for everyone, theniner States of the ILO will take

into account the provisions of Convention No. 168 aeonsider its ratification-**

However, when considering the ratification rateCaihvention No. 102, one
must acknowledge the historical background of tthe@péion of the instrument and
its objective. In the 1950s, the attention of thinational Labour Conference was
captured by developed Western countries. The mimrstandards of Convention
No. 102 were established in relation to indussedi societies and social insurance
schemes for workers were too high for poor coustviéth agrarian economiés’

In 1952, ILO had 77 Member States, of which theanij were industrialised

economies.

Nowadays, Convention No. 102 operates in a draalbtidifferent context
compared to the one in which the instrument wasld@ed almost 60 years ago.
The change in context has brought about elemeatd#ve increased and that have
decreased the relevance of Convention No. 102.oFadhat have reduced
relevance relate to demography, increased femaleipation in the labour market,

increase in the informal economy, gender equaldgtdrs, privatisation and

12l General Report of the Committee of Experts on thmplidation of Conventions and
Recommendation2003, para. 56.

122 General Survey of the Committee of Experts caroetin 1961 on minimum standards of social
security.

67



Chapter I

globalisation. Factors that increased the relevaridbe Convention are related to
the industrialisation of developing countries, #iéion to the market economy of
the post-Soviet countries, growing poverty linkedgtowing social assistance and
precarious jobs, atypical forms of employment ass Isecurity in employmetit

Convention No. 102 prescribes certain minimum nesqaents, while aiming
at the progressive realisation of more comprehengrotection standards, both in
terms of contingencies covered and persons prategte of 1 October 2010 46
states have ratified the Convention. After the ysialof the list of ratifications of
Convention No. 102 it is possible to conclude thewen member Staté$ have
accepted the Convention on the whole. The mostpéedeart of the Convention is
Part V (old-age benefits), as 43 out of 46 ratifystates have accepted this part. On
the contrary, Parts VI and VII (regarding unempley benefits and family
benefits) are the least accepted parts of the Guiove as only one fourth of the
ratifying states have accepted these parts. Aacgrdo Article 2 (a)(ii) of
Convention No. 102, each Member for which this Gamion is in force shall
comply with at least three of the Parts Il to Xluding at least one of Parts IV, V,
VI, IX and X. Despite the latter provision, Part (dnemployment benefits) and
Part IX (invalidity benefits) are the least acceptaanches of the Convention,
being accepted by the lowest number of member $t&#.25 % and 56.52 %
respectively. Only one developing country (Brak#s ratified the Convention fully

accepting all the branches of social security.

It is interesting to examine the rate of ratificatiof Convention No. 102
over time. From the analysis of the list of ratitions one may conclude that the
ratification rate of the Convention has been steady the years of its operation, as
every ten years the Convention was ratified by betwseven to ten member States.
This is true except for the period from 1980 to 29ich coincides with the major

structural adjustments, when Convention No. 102 nasatified that often.

As can be seen from the table in the annex, norleeoéx-Soviet republics
has ratified the Convention. Also, all Eastern Baan countries that were affected

123y, Rys, Reinventing Social Security Worldwide. Back to msals, 2010, The Policy Press, p. 25.
124 Belgium, Brazil, Germany, Libyan Arab Jamahiriaxembourg, Netherlands, Portugal.
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by the political influence of the Soviet Union onigtified the Convention after
1991.

As regards the Employment Promotion and Protectiagainst
Unemployment Convention, 1988 (No. 168), by OctobetO it has only been
ratified by seven states (Albania, Brazil, Finladprway, Romania, Sweden,
Switzerland). Between the adoption of Convention M@2 and Convention No.
168 the number of the ILO member States almostaszd by two times. The
political representation of countries also chandedeed, in 1988 the ILO had 149
Member States, the majority of which were develgpoountries. However, the
third generation of standards in the area of s@a®alirity was advanced compared
to Convention No. 168, and were not designed tmraotodate the needs of
developing countries. Thus, Convention No. 168 a@dapted to meet the needs of
developed countrie$® One of the reasons for this may be the fact thwatv€ntion
No. 168 does not contain the same flexibility mex$im as Convention No. 102,
and therefore it does not offer the possibilitygoddual realisation of its provisions.

This makes it particularly unattractive for devefgpcountries.

In addition, Convention No. 168 was adopted insdbecalled ‘lost decade’
of 1980s and in the transition phase from the cphoé social security to social

protection. Thus, Convention 168 was inspired hy-liteeral thinking.

125 5ee Preparatory work to ILO Convention 168, 198@.).
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1.2 Social Security, the Decent Work Agenda and theBBmtection Floor

Social security was not included in the list of cadled ‘core labour
standards’ promoted by the Declaration on Fundaahd?rinciples and Rights at
Work in 1998. As if willing to bring social secwitback into the limelight, the
international community put social security forwaas one of the main issues for
discussion at the §9Session of the International Labour Conference(igil. As a
result of the discussion, Resolution and Conclusioancerning social security
were adopted. In particular, in paragraph 2 of enclusions the General
Conference of the International Labour Organizatieaffirmed the role of social
security by stressing that it is “very important the well-being of workers, their
families and the entire community. It is a basienam right and a fundamental
means for creating social cohesion, thereby helpm@nsure social peace and
social inclusion. It is an indispensable part oggmment social policy and an
important tool to prevent and alleviate povertycdin, through national solidarity
and fair burden sharing, contribute to human digrequity and social justice. It is
also important for political inclusion, empowermeand the development of
democracy.**® As in section 5 of the Conclusions the Internalohabour
Conference states that “Of highest priority areigoe$ and initiatives which can
bring social security to those who are not covdrgdexisting systems”, there are
opinions that in this way, the ILC put social saétyuon the level of ‘core labour
standards’ included in the Declaration on FundaaleRtinciples and Rights at
Work.**” According to Alain Supiot, “the International LalmoConference starts by
affirming that social security is “a basic humaghti’ (section 2). As it comes from
the same authority as the 1998 Declaration, tlogipion makes it clear that the list
of fundamental rights is not limited to the fourrifgiples concerning the
fundamental rights” set out in Article 2 of the 89Beclaration, and that the action
priority decided for those four principles can baéeaded to other issues. ... By

addressing rights to social protection in this warygd going beyond the sphere of

126 Resolution and Conclusions concerning social $ggunternational Labour Conference, "89
Session, 2001.

127 see A.SuploT, Social Protection and Decent Work: New Prospectslfiternational Labor
Standards: Introduction: The Position of Social @&y in the System of International Labor
Standards2006, p. 113.
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labor relations alone, the International Labour f&mmnce supplements the 1998
Declaration, which dealt only with fundamental tighat work.**® This view,
however, is contestable (see below), also in viest there has been an ongoing
discussion as regards the adoption of a supplemyemtgzrnational instrument on
the so-called “social protection floor”, aimed tongpensate for the gaps and
shortcomings of Convention 102, as well as to brihg international regime
governing social security in accordance with thedseand the possibilities of
developing countries. The 2001 ILC adopted a brmoad&on of social security, as
well as drew a direct connection between socialrstggcand the Decent Work

Agenda®®

Paragraph 7 of the Conclusions state tf@t persons of working age,
the best way to provide a secure income is thradegent work.**° However, as
rightly noted by Alain Supiotineither the Resolution nor the Conclusions adopted
by the International Labour Conference commenthenrntormative dimension of the

extension of social security!

1.3The Quest for Social Protection Floor

The lack of social security coverage is one ofriust pressing challenges
in the area of social security worldwide. Presenigs than 80 per cent of the
world population have adequate social securitygmtain’®? In order to tackle this
problem and also recognising that short-term itwés, such as cash transfer
programmes, cannot provide an adequate protectimm fpoverty, several UN

128 1dem

129 The ILO’s Decent Work Agenda has three objectivBsto create ‘greater opportunities for
women and men to secure decent employment and #&icdth to enhance ‘the coverage and
effectiveness of social protection for all’; 3)gtvengthen tripartism and social dialogue.

130 Resolution and Conclusions concerning social $ggunternational Labour Conference, "89

Session, 2001.

131 A. SUPIOT, Social Protection and Decent Work: N&rospects for International Labor
Standards: Introduction: The Position of Social B¢ in the System of International Labor
Standards, 2006 , p. 113.

132 The Social Protection Floor, A joint Crisis Initige of the UN Chief Executives Board for Co-
ordination on the Social Protection Flgointernational Labour Office (ILO), World Health

Organisation (WHO), 2009, Geneva. http://www.un/endgga/second/64/socialprotection.pdf
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organization§® have started the initiative, which received theneaof Social
Protection Floor. The term “social protection flbevas introduced by the World
Commission on the Social Dimension of Globalizatiand since then has been
used to encompass “a set of basic social rightgices and facilities that the global

citizen should enjoy*®*

1.4The extension of social security coverage as onthefpriorities in the

development of the international social securityimee

An analysis of the situation in the world demonsitathat a very large
proportion of the world population in most regiattid not enjoy social protection
or enjoyed it only very partially. Industrializeduntries as well showed there were
large and growing gaps in social protection. IrResolution on Social Security, the
ILC concluded that it is “now widely recognized thiaere is a pressing need to find
effective ways to extend social protection and tleath country should determine

a national strategy for working towards social siégtdior all”**

An explanation of what should be understood byaa®curity for all has

been specified in th&lobal Campaign on Social Security and Coverage for All

which was launched at the ‘9$ession of the Conference in June 2003: “to aehie
universal access to health care as well as baswria security for all”. A further
clarification on the role of social security hasebeprovided in the 2008 ILO
Declaration on Social Justice for a Fair Globalmataccording to which social
security is conceived to provide a basic incomeusscfor all persons in need:
“based on the mandate of the contained in the IL@sGtution, including the

Declaration of Philadelphia (1944), which continuesbe fully relevant in the

1331LO and WHO in collaboration with: FAO, IMF, OHCRIN regional Commissions, UNAIDS,
UN DESA, UNDP, UNESCO, UNFPA, UN Habitat, UNHCR, U@EF, UNODC, UNWRA, WFP,
WMP, World Bank.

134 The Social Protection Floor, A joint Crisis Initigé of the UN Chief Executives Board for Co-
ordination on the Social Protection Flgdnternational Labour Office (ILO), World Health
Organisation (WHO), Geneva,2009. http://www.un.engga/second/64/socialprotection.pdf

135 350cial security: Issues, challenges and prospéutstnational Labour Conference 89th Session,
Geneva, 2001.
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twenty-first century and should inspire the polafyits Members and which, among
other aims, purpose and principles: ... recognizes the ILO has the solemn
obligation to further among the nations of the woprogrammes which will

achieve the objectives of...the extension of socalusty measures to provide a

basic income to all in need...”

Indeed, the role of social security for all is riotdiscourage people from
working or for example to encourage them to takéyeatirement but to establish a
social security safeguard to support and help tteeovercome hardship. Once the
right to social security has been asserted thetigmesias how to make sure that

these rights are being granted and effectively amanted.

According to the ILO, the best strategy to achidve would be to put in
place a set obocial security guaranteesnsuring thatasic and modest social
protectionis accessible as soon as possible to all in ngbile planning to move
up towards higher levels as included in Social 8gcyMinimum Standards)
Convention, 1952 (No. 102). For instance, in 20088, ILO Committee of Experts
on the Application of Conventions and Recommendationade the following
observation to the government of Bolivia: “In 200the International Labour
Conference (ILC) reaffirmed the central role ofiabsecurity and reinstated that it
was a challenge which all member States had tdeaka matter of urgency. The
resolution adopted by the ILC in 2001 recognizes tthe highest priority should
be given to policies and initiatives that bring isbsecurity to those who are not
covered by existing systems”. To achieve that dbjec the Conference urged
every country to devise a national strategy closieked to other social policies.
States such as Bolivia which are party to the h@@onal Covenant on Economic,
Social and Cultural Rights (CESCR), to devise aionat strategy for the
comprehensive implementation of the right to sodaturity and to allocate
sufficient budgetary and other resources at théomat level. The Committee
considers that the need to devise a national giratgises from the general
responsibility of the State, established by ConeentNo. 102, to ensure the
continuity and proper operation of the social sikgusystem. The launch of a
national strategy designed to ensure the strengthpemd sustainable development

of the social security scheme, taking into accdhatabove concerns, would allow
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the State to exploit to the full all the potenti@dfered by international social
security standards with a view to ensuring the er@uministration of schemes and

enabling the gradual extension of coverage to thieespopulation.**°

1.5 Social Security and Core Labour Standards

There has been an ongoing debate regarding thefdhe ILO’s emphasis
on the so-called ‘core labour standatdisfor the development of social security
worldwide, as well as the ratification and implenagion of ILO legal instruments
in the area of social security. It was claimed kgng including the ILO itself, that
the promotion of ‘core labour standards’ can evalhfuead to the realization of all
other standards, including social security, thimams a controversial issue in legal
doctrine. This debate is of importance for the pn¢swvork, as ILO’s focus on the
core labour standards might have been the reasdhddow level of attention paid
to the legal instruments in the area of social sgcy ILO member States,

particularly the countries in transition from plasheconomy?>®

The debate is largely due to the opinion of Philiston who suggested a
thesis that the adoption of the 1998 DeclarationFandamental Principles and
Rights at Work by the ILO led to the dramatic chamg the international labour
law regime and, as a result, the decrease of tle abthe ILO and its legal

136 CEACR: Individual Observation concerning Sociat@éy (Minimum Standards) Convention,
1952 (No. 102) Bolivia (ratification: 1977) Publestt 2010, found on http://www.ilo.org/ilolex/

137 The core labour standards include: freedom ofaaton and the right to collective bargaining;
the elimination of forced and compulsory labor; #gimlition of child labor; and the elimination of
discrimination in the workplace.

138 According to B CREIGHTON, The focus on core Conventions also leaves unreddhe question

of what can or should be done in relation to norecsitandards. On one view, respect for the core
principles should provide the basis for adoptiod anplementation of non-core standards. That is,
respect for core principles can help create a baoik economic environment where Member States
can realistically look to adherence to non-coradads in relation to issues such as social sgc¢urit
termination of employment or occupational healthd agafety. This logic is not without its
attractions, but clearly there is a real risk tihat emphasis on the so-called core standardsevilkes
further to marginalise non-core instruments. IrCREIGHTON, The Future of Labour Law: Is There

a Role for International Labour Standards&dited by C. Barnard, S. Deakin and G. S. Mdre
Future of Labour Law. Liber Amicorum Sir Bob Hep@l&Xis, 2004, Hart Publishing, p.268 ss.
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standard$>® According to Philip Alston’s paper, the featurdstioe transformed
system of international labour law include:

. an excessive reliance on principles rather thamtsijg

. principles are delinked from the corresponding déads and are

thus effectively undefined,;

. an ethos of voluntarism in relation to implememati and
enforcement;

. an unstructured and unaccountable decentralizafiogsponsibility;

. a willingness to accept ‘soft’ law of ‘promotionafiature as the
bottom line.

Thus, Philip Alston argues that the adoption of8 8@claration by the ILO
was a landmark in the international labour law Wwhéxchanged the ‘hard’ law
approach with the strict system of supervision wvatlset of ‘principles’, which
therefore undermined the role of the ILO’s supamysmechanism and power.
According to Prof. Alston, ‘the irony is that theuir ‘principles’ identified in the
1998 Declaration as being fundamental represent amnélatively small part of the
commitments contained in the documents from whieh Declaration purports to
have taken its inspiration.” Prof. Alston contrddithe thesis that in such a way
‘core labour standards’ gained the statugusfcogensand is of opinion that the
reasons for such transformation were mainly paliti€irst, the said transformation
happened due to the popularity of the neo-libeppr@ach in the views regarding
international development in the 1990s. The deba¢e the role of labour standards
in international trade led the World Trade Orgahiato pronounce that labour
standards were external to the WTO law and authaaitd that the ILO was the
relevant international body to deal with these eratf® Also, the Declaration and
the alleged move towards ‘soft’ law, according tofPAlston, ‘provided an ideal
route through which the United States could esdagpe the dilemma of not having
ratified the key conventions itself while applyirganctions in its domestic

139p ALSTON, ‘Core Labour Standards’ and the Transformationto# tnternational Labour Rights
RegimeEJIL, 2004, Vol. 15, No. 3, p. 457-521.

140 5ee G.MRCEAU, "Trade and labour: Rematching an old divorced celipin D. BETHLEHEM,

D. MICRAE, R. NEUFELD, AND |. VAN DAMME (eds), 2009, The Oxford Handbook of International
Trade Law 2009, Oxford.
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legislation and seeking them at the WTO level ftreo countries’ violations of
CLS.

Another reason for the decrease of the role ofmatgonal labour law and
ILO, according to Philip Alston, was the fall of ethBerlin Wall and the
transformation of power relations in the world. #&® communist regimes fell in
Europe, the creation of a comprehensive internatidabour code gradually
disappeared from international debates. Thus, Risfon claims that: ‘The definite
proof that communism was not economically viablmeeed the countervailing
force that had long prompted liberal politiciansp@y attention to a labour rights
agenda at both the national and international $evBhe emphasis on freedom of
association and on non-discrimination that had lseéature of ILO action during
the Cold War became less appealing when the premgets were no longer
communist governments such as those in Poland,hOgkwvakia, and the USSR,
but instead were countries pursuing the neo-libegénda of labour market

reform.’

It stems from the paper that the newly independaties in Eastern Europe
were discouraged from maintaining the high levelso€ial standards previously
guaranteed in communist regimes due to severabracthe governments of the
‘transition’ countries were eager to pursue aggvesseo-liberal agenda which was
in the interests of employers’ groups. Labour ghahd social security were not
therefore the priorities. In those cases wheregtheernments tried to maintain the
social issues in the constitution or to give rectogn to labour rights and social
security in other ways, they were expressly advibadl labour rights “could work
against general current efforts to diminish the seemf entitlement to state
protection and to encourage individual initiatiVé* As Philip Alston argues, “this
advice was consistent with trends at the natiomallwhich had seen state labour
law ‘rolled back by aggressive deregulation, enfieglby the funding of workplace
inspectorates, dependent on the support of rumpnarand workers terrified that

their work will be “outsorced’ and their jobs movéadfshore™.

141p ALsTON, ‘Core Labour Standards’ and the Transformationtw tnternational Labour Rights
RegimeEJIL, 2004, Vol. 15, No. 3, p. 457-521.
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Thus, it is argued that ‘those rights which did nwke it into the premier
league were inevitably relegated to second-classist*? Even the Decent Work
Agenda launched soon after the adoption of the d&attbn on Fundamental
Principles and Rights at Work, according to Profstdn, was the sign of the
movement towards ‘non-normative approach to somieflabour standards that
have been left out of the core grodf®’Prof. Alston argues that the Decent Work
Agenda, too, contributed to the fact that the <haasl that could be promoted
through classical instruments, such as conventwmgcommendations, started to
be promoted through principles, which are allegesdift in nature and do not have
the standard monitoring mechanisms. Thus, ProftoAlglaims that the related
Director General's report in 2001 which speaks a&btuniversal goals’ is
symptomatic as well, and that the report along with Decent Work Agenda
contributed to the downgrade of ‘rights’ provideat by the Universal Declaration
of Human Rights and the International Covenant conémic, Social and Cultural
Rights to ‘goals’ and ‘principles’. The author segts that this may have been done
‘out of a worry by some officials or constituentsat a reference to Conventions

will complicate the promotion of principle&*

The paper by Prof. Alston launched an academic tdebdh Brian A.
Langille responding critically to the the$fS.The main argument of Prof Langille is
that the system in place is not good anyway, sdlidehad to amend it also with
the view to adjust to the changing realities at ithternational arena. The ILO
mechanism, according to Prof. Langille, “is a gaofienoral persuasion and, at
most, public shaming. It is a decidedly soft lawsteyn. There are in fact no
sanctions.” As argued by Prof. Langille, the 199&Rration has made no change
to the existing regime in international labour lawhe idea that ILO is being
‘moved off centre stage’ is also wrong, as Profhdile is of opinion that ILO has
never been there and ‘needs to join the internati(@conomic) institutions which
occupy centre stage currently’. According to théhay the whole system is much

more complex than as described by Prof. AlstoneTdea that there is a centre

142
143

Idem

Idem

1441 dem

145B. A. LANGILLE, Core Labour Rights — The True Story (Reply to AlstaJIL, 2005, Vol. 16,
No. 3, p. 209 — 437.
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stage and that it is located in Geneva is probablyad idea to start with. The
international labour law regime is probably, andlqably always was, much better
regarded as a very complex motley of actors, sifesontest, modes of action, at
different levels etc., probably without a singl@te and shifting overtimé:*

And in order to survive in new circumstances andbéoable to co-operate
with international financial institutions, ILO had reform its own system. Also,
this quasi-reform process at the ILO was in somg wapired by the WTO'’s
reluctance to include the ‘social clause’ in itsesmgnents, which had been discussed
in the 1990s. The thesis regarding the downgradebufur rights to principles in
the Declaration is challenged too — according tof.Frangille ‘it is a shift from
international labour standards to internationalolathuman rights, and not the

other way around**’

Prof. Langille argues that ILO’s regime has in fatways been “soft”, as
‘the ILO has never ‘enforced’ anything. The realffatience between the
Declaration and the ‘old regime’ may be in the matpurpose and organization of
the soft techniques?® Langille call the system introduced by the Dediarais a
‘system of positive incentives’ which is aimed abmotional activities in order to
motivate countries to progressively adopt and imglet standards, rather than

impose them by force.

However, formally the regime had been ‘hard’ beftre adoption of the
Declaration, so it is possible to argue that irt,faoth Langille and Alston are right,
as it is possible that the ILO is making a consgishift to ‘soft’ law in order to be
able to join the major players in international elepment. Also, if the Declaration
was a promotional technique, there may be othanptional mechanisms to follow
in relation to other standards, such as, for irgaeocial security.

The idea behind the individualisation of ‘core labstandards’ was their

realisation would inevitably facilitate the implentation of other standards.

148 1dem
47 1dem
148 1dem
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However, many developing countries find themselxes position of being already
too pressured by the necessity to ratify and implanthe ‘Core’ Conventions, that
there is often no political will or capacity lefv pay attention to other important
conventions, such as those regulating social gdgdssues. In addition, low income
countries are able to justify the lack of ratificat of the ILO conventions on social
security by the fact that the said conventions hasebeen ratified by some of the
richest countries. For instance, the 2010 repoBarigladesh to the ILO reads as
follows: “Convention 102 on Social Security (MinimuStandards) and Convention
168 on Employment Promotion and Protection agdim&mployment have not yet
been ratified by Bangladesh. Ratification depeng®nu socio-economic and
cultural condition of a country and the ability taplement the provisions of the
Conventions. Mere ratification imposes the burdéroldigations. It's preferable
and more suitable to follow the provisions of then@entions as far as possible
instead of formal ratification. We have alreadyified 33 Conventions including
seven Core Conventions, the burden of which is es/¥ that the country bears
excessive load. There are countries like USA, Indakistan, Canada etc. that have
not yet ratified the Convention 102, but their systof social security is much
better than in Bangladesh. Besides, Conventionvi&8 adopted in 1988. Only a
few countries have ratified it. Let our country maound economic position to
adopt scheme concerning employment promotion andte@ion against
unemployment. It may be mentioned here that ireggitthe lack of ratification the
provisions of these conventions are usually followe our country. The obstacles
that prevent the acceptance of the remaining padsly include the socio-
economic and socio-cultural condition of the coptf®

Because the level of social security protectionhigh income countries
often exceeds the requirements of Convention 1@&et countries might not see the
need to ratify the Convention. On the contrary,aleping countries often complain
that the ILO does not take into consideration th®iv level of available resources
and economic advancement. In addition, they may tlest that have already
allocated a lot of resources and attention to #tiication of the conventions on
‘core labour standards’. Sometimes, because thesetries have been publically

149 The report of the government of Bangladesh irtiaaiato ILO Convention No. 102.
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‘shamed’ for the undue implementation of the ratificore’ standards in practice,
they are not motivated to ratify the legal instrumsewhich require even more
resources and dedication for their implementatguch as social security. Such
countries often blame the ILO for not taking intmsideration their position. Thus,
Bangladesh states in its report that:“The ILO @sgiressure on member countries
for the implementation of the provisions of theifratl Convention by addressing
observations and direct requests by the Committdexperts without considering
the socio-economic conditions of the member Stdtes.ILO should encourage the
countries to implement the provisions and provideficlence to adopt promotional
activities. The economic conditions of all membeurmtries are not equal. This

should be kept in mind.”

Indonesia calls for more research and analysi®cfksecurity systems in
developing countries on behalf of the ILO: “ILO sitab conduct a study concerning
the development of social security in emerging eauies, considering obstacles
and the potential development route.”

A major problem with many ILO conventions is thetféghat they are too
detailed and read as national laws. This model ddtailed prescription and
enforcement™® does not seem to work, especially in the areaoifas security. If
the provisions of a convention are too detailedy theay not be in line with a
national system already in force, and thereforeabheobstacle for ratification.
Alternatively, the provisions may not be understbgdhational governments, or act
as a deterrent from ratification as the country may wish to be persecuted for
future non-compliance on minor grounds. This may the problem with
Convention 102, which along with setting univergainciples, also provides a
range of detailed technical norms which are someiimard to follow, especially
after more than fifty years since the creation led Convention. It is possible
therefore that the Convention has become ‘unratdiaand needs either to be
replaced be a simpler standard or be accompaniegrdoypotional activities and
documents similar to the promotional movement iwvota of ‘core labour

standards’.

150B. A. LANGILLE, Core Labour Rights — The True Story (Reply to AlstaJIL, 2005, Vol. 16,
No. 3, p. 209 — 437.
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As Langille argues, the true problem is ‘how to maay type of rights
work in the informal economy>* This issue is particularly pressing in the area of
social security, as Convention No. 102 focuses ad pmployment as a basis for
future benefits. In this respect, an integrateda@gh could be welcome, if it could
provide a solution to this problem. Any ‘soft’ lggvomotional mechanisms, if they
actually draw the governments’ attention to thedneedevelop the social security

system can be extremely useful, especially inigxab developing countries with a
large share of informal economy.

Bldem
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CHAPTER THREE
THE STANDARDS OF FINANCING AND ADMINISTRATION OF SO@®\L

SECURITY SYSTEMS

1. The right to collective bargaining and the rightased approach. Social

dialogue as a tool for building social protection

Since the ILO was created in 1919, social dialdga® been one of the core
elements of its mandate. The necessity to guardimeefficient social dialogue was
proclaimed by the landmark Declaration of Philab&pin 1944. However,
throughout the history of the ILO, a series of impot conventions and
recommendations regarding social dialogue were tadopThe Declaration of
Philadelphia constitutes a part of the Constitutminthe International Labour
Organization. In the framework of the regulationtrgpartism as an important tool
to guarantee social justice, the Declaration prewithat “the war against want
requires to be carried on with unrelenting vigouithim each nation, and by
continuous and concerted international effort iniclvhthe representatives of
workers and employers, enjoying equal status witlsé¢ of governments, join with
them in free discussion and democratic decisioh wiview to the promotion of the
common welfare®®® In 1996, the International Labour Conference ysed the
question of social dialogue and tripartism as a&&p issue on the agentfaOnce
again, in 2002, the importance of tripartism wasssted by the ILE* Moreover,
the Decent Work Agenda promoted by the ILO encosgmsocial dialogue as a
means to achieve decent work in a given countrye @bvelopment of social

dialogue is considered as one of the four stratelgjiectives envisioned by the ILO.

152 General Survey concerning the Tripartite Consisitat(International Labour Standards)
Convention, 1976 (No. 144) and the Tripartite Cdtasion (Activities of the International Labour
Organisation) Recommendation, 1976 (No. 152).

133'1LO: Tripartite consultation at the national levath economic and social policy, Report VI,
International Labour Conference, 83rd Session, @&&nk996.

154 1LO: Resolution concerning tripartism and soci@logue, International Labour Conference,
2002.
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In 2008, when the Declaration on Social Justice doFair Globalization was
adopted by the International Labour Conferencetbpinety-seventh session, point
I, A, (iii) of the Declaration proclaimed the impance to promote social dialogue
and tripartism. Another crucial moment for the potimn of tripartism is the

general discussion at t88th session of the ILC in 20851

1.1 The regulation of the Social dialogue and slosgurity by the ILO

Conventions

In the view of the International Labour Organizatiosocial dialogue
encompasses ‘all types of negotiation, consultattmd information sharing
between the representatives of governments andlgoaitners or between social
partners only (bipartite), on issues of commonrgge relating to economic and
social policy’®® As it was mentioned above, the recognition ofwekers’ right
for collective bargaining in the process of thefiiing and application of social and
economic standards was mentioned in the Declaratidphiladelphia in 1944. It
was subsequently reaffirmed in the Convention ose#fom of Association and
Protection of the Right to Organise (N°87), whicassadopted by the ILO in 1948.
In Article 2, the Convention proclaims the right employers and workers to
‘establish and, subject only to the rules of thgaoisation concerned, to join
organisations of their own choice without previoasthorisation’. In 2002, a
resolution regarding tripartism and social dialoguses passed by the International

Labour Conferencé®’

According to the ILO’s Convention No. 98 on the Rido Organise and

Collective Bargaining, 1949, Member States areaesible for the development of

135 |LO, 2001 Eighty-ninth Session, Geneva, Sixth itemthe agenda: Social security — Issues,
challenges and prospects, Report of the Commiti€gozial Security.

1% The website of the Industrial and Employment Retest Department of the ILO,
<http://www.ilo.org/public/english/dialogue/ifpdiat/index.htm>

157 International Labour Office (ILO), 2002. ‘Effecb tbe given to resolution adopted by the
International Labour Conference at its 90th Sessi@overning body 288 session, Geneva,
November.
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mechanisms of voluntary negotiation among sociatngas in order to stipulate
collective agreements governing the conditions rapleyment. There are further
ILO’s conventions and recommendations which complenthe Convention on the
Right to Organise and Collective Bargaining No. 98 clarifying concepts and

developing on the principles that it establistés.

Another important legal instrument on social dialegs the Convention on
Tripartism, 1976 (N°144) which establishes the sul# the representation of
workers and employers in tripartite bodies. Accogdio Art. 3 of the Convention
the adequate representation is achieved throughethality in numbers of

representatives in any tripartite body where caasiohs are undertaken.

The realisation of the right for collective bargag and the methods to b
ring it into practice are regulated by Conventian @ollective Bargaining, 1981
(No. 154) and Recommendation No. 163 which accomegat. The Convention
and the Recommendation provide for the right ofsth@al partners to participate in
collective negotiations related to all areas codeby them (Article 5 of the
Convention). Also, the progressive extension of tegotiation’s scope to all
conditions related to employment is envisioned. sThArticle 2 provides the
examples of such conditions which include the ragoh of relationships between
workers and employers as well as the regulatiorthef relations between the

representative organisations of workers and empsoye

Another Convention adopted by the ILO is relevantite question of the
social dialogue in the employment policy and sos@turity. Namely, it is the
Employment Promotion and Protection against Unegmpént Convention No.
168, 1988. Article 3 of the Convention stresseshenimportance to implement its
provisions in cooperation with employers’ and wask@rganisations according to
the national practices. According to Article 27tbé Convention which regulates
the procedure of appeal, the claimant can be ‘sgmrted or assisted by a qualified

person of the claimant's choice or by a delegatea akpresentative workers'

158 |LO Convention No. 154 ‘Promoting collective bairjag’, International Labour Office, Social
Dialogue, labour Law and labour Administration depeent, Geneva, 2005.
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organisation or by a delegate of an organisatiopresentative of protected

persons.’

Also, the Labour Administration Convention, 19780(NL50) provides for
the necessity of the involvement of workers and leggrs in the reforms
concerning labour administration and in the managenof the state institutions

responsible for employment.

1.2 Social dialogue and the administration of socialig#ty schemes

Certainly, a landmark legal source for the interamwiion of the right to
collective bargaining and social security is then@mtion on Social Security
(Minimum Standards), 1952 (N°102). Article 72 oktlRonvention regulates the
participatory management of social security schemi#is the participation of the
persons protected. Thus, under Article 72, pardgfiamf the Convention No. 102,
“where the administration is not entrusted to astiintion regulated by the public
authorities or to a government department resptnsio a legislature,
representatives of the persons protected shalicpeate in the management, or be
associated therewith in a consultative capacitgeuprescribed conditions”. In the
practice of many countries around the world, thgresentatives of the persons
protected, as well as the social partners in génara also involved in the
management of private and independent social $gcschemes and institutions.
This can be undertaken either on a bipartite basjswhere the government
representatives are also involved, on a tripabi#isis. Apart from the participation
in the bipartite or tripartite management bodiethm area of social security, social
partners may be involved in the process of negotiabnd drafting of the
legislation in the area of social security, as wadl its implementation and the
allocation of social security benefits and servidesthis respect, workers’ and
employers’ representatives are often involved endhafting of the legislation in the
area of social security through tripartite or btpgarbodies at the national level (for

instance, Economic and Social Council). The rigbt the social partners to
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participate in the drafting of the legislation oocel security matters can be
regulated directly by the national Constitutionpbar Code, or separate decrees or

laws.

The participation of employers’ and workers’ regmstives in the tripartite
bodies at the national level is regulated by Thev@ation on Tripartism, 1976
(N°144). The Convention provides that the numbdrsvarkers’ and employers’
representatives shall be equal in anybody whersultations are hefd’.

1.3 Participatory management of social security scheamgssocial dialogue

Another essential characteristic of the instrumesdepted by the ILO
during its first 20 years of existence lies in thgsociation of employers and
workers to the administration of social insuranééistorically, such participation
was the heritage from the times when mutual funels up by workers and
employers had gone forward and assumed social megplities in the absence of
intervention by the States. It also stems fromfdwt that workers and employers
were the main contributors to financing social naswce institutions and therefore
logically claimed to be closely involved in theatd decision-making processes.
The very nature of the expanding industrial secwithin which workers and
employers where associated and confronted at thee dame, offered optimal
ground for the dissemination of the social insueatechniques as the best suited
means of providing protection for the workers caoned thereby also promoting
the cohesion and integration of emerging indussalieties. The social insurance
model, whereby employers and workers participatethte administration of
economic and social issues, paved the way to whateslater qualified as
“industrial democracy*®® and in some cases reached countries befoliiical
democracyhad been established. For the sake of completertestsould also be

recalled that the social insurance model promotethé ILO included autonomous

159 Article 3, para 2 of Convention No.144 providesattfemployers and workers shall be
represented on an equal footing on any bodies ¢fir@thich consultations are undertaken”.
180 gee RRRIN, Histoire du droit international de la sécurité sald, Paris, 1993.
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management of insurance institutions which shooldoe conducted with a view to
profit andunder the supervision of the State as well as stebéshment of appeal

procedures so as to guarantee the enforceabilityeofight to benefits.

The principle of participative management of sositurity remains central
in Convention No. 102 as well as in the instrumetgpted subsequently, although
with some necessary adaptations compared to thael sosurance period, as it sits
on the other side of the coin of good governanteisTwhereas State responsibility
is the rule in all cases, participative managemeitsocial security was to
complement it in all cases where the administrasomot entrusted to an institution
regulated by the public authorities or to a Goveentrdepartment responsible to a

legislature.

At the time of the adoption of Convention No. 1@2ven the extreme
diversity of national social security systems, tdeognition of the right of workers’
and employers’ representatives to participate enatiministration of social security
schemes was not as widespread as during the sasimhnce period. At the same
time, the extension of the scope of social secuwsityn a view to cover a more
important part of the population had caused sosgturity to no longer be
concerned only with workers’ interests but moreegatty with the interests of all
persons covered. The principle of participatiothi® management of social security
institutions was therefore recognized with resp@ttonly to the representatives of
workers but to the representatives of the persooeged which goes beyond the
limited circle of employed persons. The associatorconsultation of employers
and public authorities was left to the decision naitional laws or regulations
depending of their national circumstances. Thei@pdtion is however only
required in cases where the administration is natusted to an institution
regulated by the public authorities or to a Goveentrdepartment responsible to a
legislature. While it contains the same provisiams Convention No. 102,
Convention No0.168 reinforces the principle of paptive management by
guaranteeing the participation in the administratin an advisory capacity of
representatives of the protected persons as welf 8 employers even in cases
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where the administration is directly entrusted togavernment department

responsible to Parliametft:

Participatory management is an important featufResfommendations Nos.
67 and 69. While the participation of social parsnim the management of social
security schemes represents continuity with thet ieneration ILO instruments, it
also represents departure from the Beveridge cdiocepf social security. In the
Beveridge conception, a consequence of the proposey of structure of social
security was that it would be neither only nor nhaiimanced by way of workers’
and employers’ contributions but largely by pullitancing. The participation of
representatives of workers and employers to tharasration of the system could
therefore not be motivated on this ground and tlamagement of social security
conceived as a public service was consequentlyngakg entrusted to the State.
While acknowledging the developments related to ¢h®erging social security
doctrine and recognizing the increased role ofSkete, Recommendation No. 67
and Recommendation No. 69 again retained pragmaltitions acknowledging the
long term interests of protected persons by enguhair participation to the design
and implementation of social security systems. Renendation No. 67 suggests
that workers and employers should be very closs$pe@ated to the administration
of compensation of employment injuries and the @néon of occupational
accidents and diseases. More generally, Recomnmiendsb. 67 recognized the
specificity of the social administration of sociakurance and suggested that it
should be unified or co-ordinated within a genesgbtem of social security
services. Contributors should, through their orgations, be represented on the
bodies which determine or advise upon administeatpolicy and propose

legislation or frame regulations (para 27).

The principle of participative management of socsalcurity therefore
continues to be central with a view to ensuring;ombination with other principles
such as the general responsibility of the Stats, ¢bcial security is managed in a
sound manner. It is also an important instrumettih &iview to creating ownership

by the persons covered towards social securityitutisins. It is also a key in

181«30cial insurance and social protection”, Repdrtite Director-General (Part 1), International
Labour Conference, 80th Session, 1993.
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safeguarding the necessary managerial transparer@se of privatization which
in most cases has proved to lead to non-partieipatianagement of the institutions
concerned. As the ILO Director General states, tlejovernance can create the
necessary confidence in social arrangements. Bettsnagement and
administration of social protection schemes enftter performance. And more
flexible structures will better adapt outcomes teds. These are areas where
governments, the social partners and social sgaggncies, acting in concert with
international assistance and technical cooperatan,do much to promote wider

coverage and better benefit§?.

1.4The social partners and the pension reforms. Cbllecagreements in the

field of social security

International experience shows that social dialoguespecially vital when
pension reforms are planned and implemented. Smalctreforms have been
partially completed in some countries and some retheountries are now
contemplating reforms. Many governments consult thest representative
organizations of employers and workers before afgrm concerning pension
matters. In Central and Eastern Europe, an ILO esupublished in 2008 has
revealed that the central institutions for sociglajue countries were only

modestly involved in pension reform deliberatiofrs.

As they are closely related to tripartism, refeeesbould be made to two
fundamental ILO Conventions — the Freedom of Assamm and Protection of the
Right to Organise Convention, 1948 (No. 87), and Right to Organise and
Collective Bargaining Convention, 1949 (No. 98) -hieh affirm the right of
employers and workers to establish free and ind#gr@norganisations. These

Conventions determine the fundamental charactesisthd rights of workers’ and

182 50cial insurance and social protectidReport of the Director-General (Part 1), Inteioaal

Labour Conference, 80th Session, 1993, p. 86.

183|LO: Social dialogue on pension reform in Soutisteen Europe: A survey of the social partners,
Geneva November 2008.
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employers’ organizations for the promotion and deée of the interests of their
members. Moreover, under the terms of Article 4thed Right to Organise and
Collective Bargaining Convention, 1949 (No. 98)Measures appropriate to
national conditions shall be taken, where necessargncourage and promote the
full development and utilisation of machinery fooluntary negotiation between
employers or employers' organisations and worla@ganisations, with a view to
the regulation of terms and conditions of employmby means of collective

agreements”.

2. The standards of financing and administration afigbsecurity systems
as regulated by the legal instruments of the IL@ #me international

practice

2.1 Key principles of the ILO Social security model

The development of ILO social security standardisgtactivities during
the second half of the XXth century followed thecBmendations made by the
Committee of Experts on Social Security: Internadio
regulation should be concerned mainly with the aieness and the
consequences of various methods without being tt@acteed to their form.
Therefore, it seems neither necessary nor desitalitg to encourage all countries,
which have very different economic and social ctads, to adopt a uniform

solution for the administration of social securify.

The need for pragmatic instruments thus led toidenshe question of how

benefits were financed and administered as secpndsrlong as the States

184 Objectifs et normes minima de la sécurité soci@apport 1V(1), CIT, 1951, p. 133: ‘la
réglementation internationale devrait se préoccupssentiellement de [lefficacité et des
conséquences des diverses méthodes sans trogteatéaleur forme. C'est pourquoi il ne semble ni
utile ni désirable de chercher a encourager tosspkeys, qui se trouvent dans des situations
économiques et sociales bien différentes, a adop&isolution uniforme pour I'administration de la
sécurité sociale’.
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recognized that they should be financed adequatety administered correctly.
Unlike earlier social insurance instruments, ComeenNo. 102 and other social
security instruments adopted subsequently set iNgscrather than they described
the techniques to be applied. These instrumenttomger aim at establishing a
model to be transposed by member States but rédlces on setting common
minimum objectives while authorizing the use of &lidvarying methods for the
provision of the coverage prescribed in order tovaffor the varying situations to
be found, from country to country, as the resulbié or other of the two main lines
of approach - social insurance or public servicalirtheir diverse forn§® These

flexibility parameters make it possible to gradyadttain the full coverage of the

population taking into consideration the countgt®nomic advancement.

However, as illustrated above, certain general culas related to the
organization and financing of social security gnéeaing the good governance of
its institutions were also integrated into Convemtino. 102 and reaffirmed by
subsequently adopted ILO standards with a view staldishing essential

safeguards against possible drifts.

2.2Compulsory affiliation

The question of whether affiliation to social setyushould be compulsory
or voluntary is primarily a philosophical one tlgtlosely related to the conception
of freedom — freedom to decide to affiliate to sbsecurity or “freedom from fear
and want” in the sense stressed by the Atlanticrt€haThe dilemma between
compulsory and voluntary affiliation dates back ttee beginnings of social
insurance with Germany being the pioneer in optanghe principle of compulsory
affiliation of industrial workers against the risk$ sickness, employment injury,
old-age and invalidity. At the same time, a minoof countries remained attached
to voluntary insurance considering that it bettaplemented the long recognized
and very strong principle of individual freedomhtiwever quickly became evident

185 General Survey of the Committee of Experts caroetin 1961 on minimum standards of social
security
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that, in the context of generalised poverty, leg\snch important questions as old-
age or invalidity to each individual’'s decision vi@wnly lead to acute social

problems and therefore not reach satisfactory tesul

The advantages of compulsory affiliation were heexglicitly recognized
by the ILO Conventions adopted in the wake of th&drld War on subjects such
as maternity protection, sickness, employment yngurd occupational diseases, old
age, invalidity and death of the breadwinner. la tontinuity of the tradition of
compulsory affiliation established by the ILO instrents on social insurance,
Recommendations No. 67 and No. 69 considered theiple of compulsory
affiliation as indisputable so much so that itstipence was not even technically
discussed. Later, by recognizing the right to dosicurity to everyone, as a
member of society, the Universal Declaration on ldanRights, also implicitly
recognized the unquestionable nature of compulsdfifiation since voluntary
affiliation may by no means achieve the proclaim&oiective of universal
protection.

ILO instruments adopted subsequently also recognibe principle of
compulsory affiliation however implicitly by intragting limited conditions under
which voluntary insurance schemes could be takendansideration for attaining
the level of protection that needed to be guaraht@dese instruments aim at
confirming and organizing social security in a pregic and efficient manner, as a
new social institution. It was therefore considepeeferable to set strict conditions
under which large and effective voluntary insurasckemes could be taken into
consideration, subject for voluntary insurance su® to be supervised by the
public authorities or administered by joint opesatof employers and workers and
cover a substantial part of the population with akm means. Furthermore,
voluntary insurance may only apply to certain socisks and in no case to
employment injury and occupational diseases, méyeland family responsibilities
for which, a contrarig only compulsory insurance is considered admissibhe
optimal standards adopted subsequently with a ‘eewnproving the protection
guaranteed by the minimum standard establishedruddevention No. 102 also
followed the same approach allowing for recoursbddad to voluntary affiliation

with a view to further extending social securitywermage to an even larger number
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of persons than that established by the Conventionsernetf® These very strict
conditions imposed on the use of voluntary insuganonfirm that compulsory
affiliation represents the principle in internatansocial security law whereas

voluntary insurance is only tolerated on an excayati basis.

Although initially the institution of compulsory sarance resulted in a
philosophical debate over the fundamental questibnndividual freedoms, it
appeared quite rapidly that the human right toaaecurity could not be ensured
otherwise. It is therefore generally the case toatpulsory affiliation guaranteeing
basic protection represents the rule and that yt Inegjudiciously complemented by
additional voluntary protection mechanisms. Commuylsffiliation also guarantees
the necessary degree of social solidarity throdnghcbllective financing of social
security which represents another governing priacipf international social

security law.

2.3 Social solidarity through collective financing

Whereas the principle of compulsory affiliation gavise to extensive
debates in the early ages of social insuranceprineiple of solidarity was initially
characterized by a much more implicit and multietec recognition. Which
solidarity was needed? Solidarity of the State with poor through the public
financing of social assistance, solidarity of enypls with their workers in case of
occupational accidents, solidarity between empkoyrd workers characterizing
social insurance systems, solidarity between géineraor all together. Certain
changes occurred with the emergence of social gg@g an institution. Whereas
under social insurance schemes solidarity was aemprence guaranteeing a social
transfer in case of the occurrence of an insurek, social security envisaged

solidarity rather as an objective with a view t@@ming its universal application.

166 See PGREBER B. KAHIL-WOLFF, G.FRESARD-FELLAY; R. MoLO, Droit suisse de la sécurité
sociale Bern, 2010, Volume I: Précis de droit, p. 324.
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In 1944, the Declaration of Philadelphia, also iicipgyy based itself on
solidarity by establishing the objective of exterglsocial security measures so as
to provide a basic income to all in need of prategtcomprehensive medical care,
child welfare and maternity protection. The recagdi need for protection for the
life and health of workers in all occupations aiswplied a responsibility shared
between employers and the State (Section Ill). Byirg recourse to social
assistance in order to cover the gaps of sociaramee with respect to dependent
children and needy invalids, aged persons and wsd@md more generally for
“persons in want”, the Income security Recommeitallo. 67 adopted the same
year recommended that the cost of assistance stheukhared among the entire
society through tax revenues. As regards socialramce in particular, it further
suggested that “the cost of benefits, includingdbst of administration, should be
distributed among insured persons, employers af@hyeers, in such a way as to be
equitable to insured persons and to avoid hardshipsured persons of small
means or any disturbance to production (...) The ocbdbenefits which cannot
properly be met by contributions should be covebgdthe community®®’ The
Medical Care Recommendation No. 69 also implidithsed itself on the principle
of solidarity by giving preference to a public deevof health for the provision of
care guaranteeing access to health care to alfiasoced by way of public funds
“raised either by a progressive tax specificallypased for the purpose of financing
the medical care service or of financing all head#rvices, or from general
revenue™®® Where medical care is provided through a socialiresce medical
care service, it also recommends that persons etoingured should be provided
with care by way of publicly financed social assnste if they are unable to obtain
it at their own expense. The service should benfied by contributions from
insured persons, their employers, and by subsithes public funds. Going beyond
the restricted solidarity between members of thieesw® characterizing social
insurance systems, Recommendation No. 69 theredany advocates for broader
solidarity through the intervention of the Statéhné view to subsidize insurance

mechanisms and ensure comprehensive coverage jpbpldation.

7 1LO Income Security Recommendation No. 67, 194drap 26. http://www.ilo.org/ilolex/cgi-
lex/convde.pl?R067

188 |LO Medical Care Recommendation No. 69,1944, parattp://www.ilo.org/ilolex/cgi-
lex/convde.pl?R069
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Only a few years later, the right of every persmsma member of society, to
social security regardless of financial resources wonfirmed by the Universal
Declaration on Human Rights of 1948. Solidaritytbé entire society with its
members incapable of self-support was implicitlgognized as a precondition for

the effective implementation of this right.

When the time had come to establish through Comwerntlo. 102 the
practical basis for the operation of social seguag an institution, it was considered
that “an effective means of deriving revenue isadavious prerequisite for the
success of any scheme of social security. The rdstlud financing which are
adopted must be such as to ensure, on the one Haatdan adequate flow of
income is available to the scheme from which thestcoof benefits and
administration can be met; and, on the other, thatburden of the financing is
distributed in an equitable and economic mannerrantbe different groups of the
population. The primary question concerning finahogésources to be dealt with in
the international regulations, therefore, would eppto be that of the appropriate
allocation of financial responsibility among insdreersons, employers and the
State. (...)It would appear preferable, insteadtHerregulations only to seek to set
forth certain broad basic principles with which mamuntries could comply even
though applying quite diverse financial policies.)(It is an essential part of the
concept of social security that the risk being temith be pooled, through
collective assumption of the financial burden ofipg benefits. There are various
possible combinations of contribution or tax aremegnts by which this may be
effectuated. The language proposed (...) doestt@hpt to prejudge these, except
that it would undertake to rule out solutions whwebuld prove unduly onerous for
persons having small means. The language also stsgipe desirability of placing
an upper limit on the share of employees, in otdat at least half of the revenues
of social security schemes will be derived in a ensocial manner through
subsidies from general revenues or employer carttobs.® Therefore, after
recalling that the cost of social security shoutd dorne collectively by way of
insurance contributions or taxation or both, ComenNo. 102 provides thdThe

cost of the benefits provided in compliance witls tGonvention and the cost of the

189 preparatory Work for Convention No. 102, Objegsiand minimum standards of social security,
Report IV(1), International Labour Conference (IL.3%th Session, 1951, p. 113-114.
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administration of such benefits shall be borneemively by way of insurance
contributions or taxation or both in a manner whastoids hardship to persons of
small means and takes into account the econonuatsih of the Member and of
the classes of persons protected. ... The total efrtburance contributions borne
by the employees protected shall not exceed 5@eudr of the total of the financial
resources allocated to the protection of emplogeeistheir wives and children. For
the purpose of ascertaining whether this condii®rfulfilled, all the benefits
provided by the Member in compliance with this Cemtvon, except family benefit
and, if provided by a special branch, employmeirin benefit, may be taken
together.*’® All ILO instruments adopted subsequently upheld #proach
retained by Convention No. 102 thereby contributiogenshrine the principle of
solidarity as a fundamental principle of internatibsocial security law.

The importance devoted to the principle of soliiyas closely related to the
guestion of financing of social security and hetedhe general public policies
being pursued in each particular country. Whileoggizing the fundamental
character of the principle of solidarity, intermetal social security law voluntarily
limits itself to setting certain basic principlesaling great latitude as regards the
exact degree or type of solidarity between the ektheir employers and the
State. By being recognized and reaffirmed contistyoaver the years the principle
of solidarity has kept and gained further relevapegticularly in present times
characterized by the privatisation of certain brescof social security relying on
market performance and therefore unable of guaeargalefined benefits upon the
occurrence and throughout the required durationthef contingency and not
respecting the principle of collective financingedio the workers being the only
contributors. In addition, adjustment of benefitsoaensures solidarity between

generations’*

170 1LO Minimum Standards of Social Security Conventio. 102, Article 71, paragraphs (1) and
(2). http://www.ilo.org/ilolex/cgi-lex/convde.pl?XD2.

1 As the ILO Director General states, “The reaitsabf the right to social security presupposes an
extensive solidarity in financing the requisite feiion. Originally operating within particular
branches, it became a national solidarity with theelopment of social security systems in
industrialised countries. Today, however, the fegliof solidarity is tending to weaken, as
individualist values are gaining greater favour. particular, solidarity between successive
generations, which is at the basis of old-age pensystems, is being called into question, as the
burden of supporting an ageing population increa®siously, benefit schemes must take account
of demographic trends and other factors influenthgrelative proportions of the active and non-
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3. The practical application of the ILO principles sbcial security in the

modern world

3.1 The principle of collective financing and state fardees to ensure

the financial viability of social security system

The principle of collective financing is one of thaiding principles of the
financial organization of social security systeinpiovides that the financing of
social security benefits as well as administratogsts must be shared among
different stakeholdersin order to ensure equitable financial managenuérthe
system, financial responsibilities must be disti@ouin a way in order not to create
“hardship to persons of small mear&it. 71 of Convention 102). Moreover, when
distributing responsibilities, the economic sitoatin the country, the level of its
development and the financial conditions of specdsbcial groups must be taken
into account. The Convention provides that theelofiworkers in the financing of

the system must not exceed 50 %.

Apart from these basic requirements, the Converlgames the freedom to
decide on particularities to the discretion of tf@vernments. Different methods
and sources of financing may be used, such asiloottns from employers and/or
employees, general taxation or the combinatiomes$e.

active members of society (thus emphasising onaéage significance of reconsidering measures
which lead to an undue shortening of active life)approaching these questions the principle of
solidarity should, however, continue to be acceptedne of the guiding considerations. A global,
national solidarity is not the only form to beaminind. There is also a proper place for arrangesnent
at the occupational or the local level, for a clmoselidarity — and indeed for family and personal
effort — as well as for an imposed solidarity. Tampropriate balance between these different levels
of protection is a complex question, which merith discussion and which current ILO studies are
seeking to clarify. We should in any event takeectr avoid orientations liable to lead to the
polarisation of society into those enjoying gensremployment-based security and those receiving
inferior protection under a residual responsibitifthe community at large. In developing countries
the application of the principle of solidarity tlugh social security has generally remained limited,
in view of the poverty prevalent among the greatat of the population. Conditions are, however,
not everywhere the same, and questions concerhimgoést use of available resources call for
consideration. Beyond that, progress will largegpend on the operation of a wider international
solidarity which would enable these countries fsadheir standards of living” Iluman Rights. A
Common ResponsibilitiReport of the Director-General (Part I), Intefoaal Labour Office, 1988.
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Different financing methods and sources of finagcmay be used for
different contingencies. The distinction is usuathade between the earnings-
related benefits (which are mainly financed froma tontributions of workers and
employers) and other benefits (where higher staspansibility is involved and
which are financed through general taxation orafiyefrom the state budget).
Therefore, in some countries (for instance, Italgrkers and employers finance
contributory social security schemes in general lavithe state finances non-
contributory benefits.

For instance, in Finland, the state finances fanblgnefits, housing
allowances and disability allowances, as well as thajor part of the basic
unemployment allowances. The labour market suppduinded by the state and the
local authorities. Earnings-related unemploymemigiies are financed through the
unemployment insurance contributions of employensd aemployees, the

unemployment funds' membership payments and gowernfunding’2

Earnings-related pensions are paid through theranse contributions of
employers and employees. The state contributeletdinancing of self-employed
persons', farmers' and seamen's pensions. Napenalons are financed through
employers' insurance contribution and state fundteglth insurance is financed in
regard to daily allowance benefits by the employesed employed persons and
employers, and in regard to medical expenses insarhy the insured persons and

the state. Accident insurance is based on empl@yersibutions:"

In 2008, National Pension Insurance benefits wemnin financed by
employers (through contributions levied on them) #me state (through payments

earmarked for specific benefits). From 2010, natigpensions will be financed

172 5ee UHAUTALA and JTUUKKANEN, Towards a sustainable and job-oriented pensioresysh
Finland, p. 618. http://www.bancaditalia.it/studiricerétenvegni/atti/fiscal_sust/iv/613-

628 hautala_and_tuukkanen.pdf

13 H.NIEMELA and K.SALMINEN, Social Security in FinlandHelsinki, 2003, Edita Prima Oy, p. 36.
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entirely out of the state budget. The liquidity the national pension insurance

scheme is ultimately guaranteed by the stéte.

The state usually finances guaranteed pension®gsic pensions) where
such exist’® as well as benefits to special categories sucktwdents, disabled
persons, youth in traineeship etc. (as, for exanpldlgeria). Expenses on health

care are often shared between the state and tlveths

The distribution of contribution rates among empley and employeisan
be a sensitive issue. In some countries, emplogeypaying more, in others the
shares are equal. For example, in Germany the p3p@&go statutory pension
insurance system is financed by contributions femployers and workers as well
as federal subsidies. Workers and employers paly 8% of contributions. The
level of contributions is calculated in a way tosere that together with other
revenues it is sufficient to cover the estimategdesditure for the next calendar
year!’®

Regardless of the financing sources and mechanigrstate must assume
the responsibility to ensure the proper financimgl administration of the social
security system, as provided by Convention 102thkn countries where private
social security schemes exist, the state must geo\guarantees and proper
regulation in order to ensure their sustainabifityd proper functioning. In some
countries the social security system is financedy om part because the
contributions are not paid fully as requested. $tege should provide guarantees,

also of financial nature, in order to secure the drovision of benefits. This task is

1r4 See Budget Review 2010, Finnish Ministry of Financ

http://www.vm.filvm/en/04_publications_and_docuns#di_publications/01_budgets/Bk 2010 en
kku.pdf

17> The establishment of basic guaranteed pensionsdesreported by the governments of Albania,
Estonia, Finland, France, Germany, Sweden, Canddagpcco, Mauritius etc. In Mauritius, the
social security scheme for private sector employiselsased on a two-tier system in which the
government finances the universal basic pensionstwdarnings-related contributory benefits are
paid to insured persons or their dependants, orb#sés of contributions to the scheme by the
insured persons and their employers. The schemadeofor the payment of three different classes
of pension, namely, non-contributory (or basic)g¥ens, contributory pensions and industrial injury
pensions. Basic (universal) benefits are whollgficed by the government from tax revenues.

176 See M.BRAND, Social Security Systems in Transition. A ComparisbGermany and Poland,
Jagiellonian University in Krakow,2007, p. 3 sstphitmartin-brand.de/wp-content/uploads/paper-
the-system-of-social-security-in-poland-and-germapgif
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very challenging, especially for the developing ibies which experience the lack
of resources. Some countries have affronted the ofsinsufficient funds by

broadening the contributions pool.

3.2 Good governance and the Supervision of Social 8gc&rhemes

The principle of the general responsibility of tetate to ensure good
governance of social security schemes encompalsestdte’s duty to undertake
regular actuarial studies of the schemes. Reguitiradal evaluation of social
security schemes is crucial in order to ensuraltieeprovision of benefits. Art. 71
(3) of Convention 102 provides thhe state “shall ensure, where appropriate, that
the necessary actuarial studies and calculationsceoning financial equilibrium
are made periodically and, in any event, prior toyahange in benefits, the rate of
insurance contributions, or the taxes allocatedctawvering the contingencies in
qguestion.” Therefore, according to the Convention, the a@baontrols of the
social security system should be both regular andrialertaken before any changes
in the benefits or contributiomates It is left to the discretion of the government to
decide on such technical aspects, as the regulafitgctuarial studies and the

methods they are conducted.

In 2009, the Committee of Experts made the follgnstatement in relation
to the supervision of social security schemes: d&i show that the establishment
of centralized management with regard to the cotiacf benefits and supervision
of compliance with the obligation to join the sdcsacurity scheme would allow
significant results to be achieved in terms of cage and would ensure better
coordination, planning and linking of strategiciaties regarded as priorities from
the point of view of the entire system. The craatid an independent specialized
body responsible solely for supervising and cohtrglthe social security system,

without participating in the management of the eyss programmes, is another
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necessary component for the proper operation ambiléy of social security

systems™’’

3.3 Adjustment of benefits to the cost of living

Adjustment of benefits is one of the main safegsiaa ensure their due
provision. According to the Convention 102 (p.10./5, p.8 Art. 66): ‘The rates
of current periodical payments in respect of old,amployment injury (except in
case of incapacity for work), invalidity and deathbreadwinner, shall be reviewed
following substantial changes in the general lesekarnings where these result
from substantial changes in the cost of living'.

The Convention therefore focuses on the adjustroEfdng-term benefits
which are likely to endure for a significant pafttibe beneficiary’s life. However,
suggestions have been made that adjustment alstdshe applied to short-term

benefits, especially in the countries with higHatibn rate!’®

An important trend is the appearance of innovagidgistment policiesuch
as the creation of complex indexation mechanismsan-standard criteria for
adjustment. However, in this respect it is impdrt@nensure that such adjustment
mechanism is in conformity with the requirementshef Convention. Thus, the ILO
Committee of Experts on the Application of Convens and Recommendations drew
the attention of the government of Peru to the faat “the rate of the pensions
provided by the private pensions system does npeapto be determined in

advance, since it depends on the capital accunsulatendividual capitalization

"’See the Committee's Observation to the governnfeBblivia: CEACR: Individual Observation

concerning Social Security (Minimum Standards) Garion, 1952 (No. 102) Bolivia (ratification:
1977) Published: 2010, found on http://www.ilo.didéx/

178 See the General Survey of the Committee of Expamtshe Application of Conventions and
Recommendations on Social Security Protection oh-&je, ILO 1989, p.81
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accounts, and particularly on the earnings fromsehaccounts’”® As the
government did not provide sufficient statisticalormation for the Committee to
be able to evaluate how the adjustment policiesagueed the required level of
benefits in the country, the Committee observet‘inader Article 29, paragraph 1,
read in conjunction with Articles 28 and 65 or @6, average benefit at least equal
to 40 per cent of the reference wage has to beegt¢o a person protected who has
completed, prior to the contingency, in accordangéh prescribed rules, a
qualifying period which may be 30 years of conttibn.”

Another type of adjustment has been introduced ontugal and Japan
which have linked the adjustment of benefits to maconomic indicators. The
system of adjustment of benefits was reformed intugal in the recent years.
Starting from 1 January 2007, the Social Suppodex, IAS, was introduced,
which replaced the guaranteed monthly minimum wagea reference for the
adjustment of benefits, pensions and contributidAS is linked to Portugal’s
Gross Domestic Product and Consumer Price IndexX).(@Hs updated annually
based on the GDP value for the last two years lamdariations of the CPI over the
last 12 months. Since the new system was introduékd Committee of
Experts on Social Security of the Council of Eurodp&s been requesting the
Portuguese government to provide explanation basesdtatistical data regarding
the reasons for the introduction of the new metraidsdjustment. In particular, the
Committee requested the proofs that the new systenhd continue to maintain the

real value of the benefits in relation to the aufdtving.®

Adjustment policies may be used with the purposectobat inequalities in
society and to protect vulnerable social groupgioad example of such a policy is
Albania where different adjustment mechanisms aszldor the pensioners in rural
areas which is aimed to bring their incomes toléwel of urban pensioners. The

ILO Committee of Experts expressed an opinion #iidwough the Convention does

179 See the Committee’s Observation to the governmoérPeru in 2002: CEACR: Individual
Observation concerning Convention No. 102, Socedusity (Minimum Standards), 1952 Peru
(ratification: 1961) Published: 2002 found on hittpww.ilo.org/ilolex/

180 See FRIBEIRO MENDES Annual National Report 2010. Pensions, Health andd-term Care
On behalf of the European Commission, DG Employm8ntial Affairs and Equal Opportunities.
Found at http://www.socialprotection.eu/files_di8@&isp_ ANR10_Portugal.pdf
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not oblige the Member States to introduce the aatmmndexation of benefits, “it
may be the most advanced method of adjusting ties i the benefits to inflation

and the cost of living*®*

In any case, where the government claims thatderakes ad hoc adjustment
of benefits, attention must be paid to the mechasisf such adjustment. For instance,
the Committee of Experts drew attention to the stdpent policies in Barbados
several times. In 2001 the government of Barbadosiged information that it
undertook ad hoc adjustment of the minimum so&alsty benefit. In reply to this,
the Committee mentioned that “if upratings are owd to increases in the
minimum benefit levels rather than increases tdaitiefits in payment the standard
of living of the elderly will decrease relative paces after their pensions come into
payment. Their standard of living would also desesaelative to that of the
working population. However, in the long term fulprating of all benefits in
payment appears too expensive to contemplate witbther further significant
changes to the schemé~

3.4 Solvency provisions

Solvency provisions are specific provisions in tiaional legislation aimed
to guarantee the financial equilibrium of the naéibsocial security schemes. The
duty of the state to guarantee the solvency ofsib@al security system derives
from Article 71 of ILO Convention 102 and the priple of the government’'s
responsibility to ensure the financial sustain&piif the system.

81The Committee expressed this view in its Direct iR to the government of Barbados in 2008.
See CEACR: Individual Direct Request concerning ifo&Security (Minimum Standards)

Convention, 1952 (No. 102) Barbados (ratification972) Submitted: 2008 found on

http://www.ilo.org/ilolex/

182 See the Committee’s Direct Requests to the govenhrof Barbados in 2008, 2007, 2003
concerning Social Security (Minimum Standards) Gaomion, 1952 (No. 102) found on

http://www.ilo.org/ilolex/
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Solvency provisions are specific measures that nhest undertaken
whenever the systems are facing difficulties inivéeing on their obligations.
There are many types of such measures. Howevet,isvimaportant is that they are
actually provided by the national legislation amgplemented when a scheme is

running a deficit.

One type of such provisions is the establishmentdefailed bail-out
procedures in case of deficithese provisions are often related to the regulatio
the allocation of resources from the social segugserve funds where such exist.
If these measures prove to be insufficient, théecdehay be covered by a transfer
from the state budgeWhere the government undertakes such a commitnment i
case of the deficit of the social security schetne the ultimate proof that it has
assumed its general responsibility to ensure tlsesys solvency and the due
provision of benefits. It is important that the amb of social security benefits is

not decreasetb cover a deficit or that the provision of berefg not disrupted.

A deficit can also be covered through the establignt of a complex
mechanism of system-wide bail-outs among differsrtial security schemes. In
such a system, funds are allocated from one sse@lrity scheme to another where
the latter is running a deficit. The mechanism banvery complex with a strict
order of the allocation of funds from many inteateldd social security schemes. In
addition to this, minimum liquidity requirementsdatihe minimum working capital
for private schemes can be established. Every timé an obligatory actuarial
review of scheme proves that the balance of themehhas fallen below the

obligatory minimum, specific measures are undertake

Reinsurance mechanisrasea measure to guarantee the solvency of social
security schemes. Such a mechanism is usually vatighrivate schemes which
operate according to private law provisions. Faamegle, legal norms on private
insurance may be applicable to non-state healtrisgschemes. The reinsurance
of social security risks with private insurance q@amies can be an option
introduced in the framework of the general liberatiion of social security in a
country. In this case, the state must ensure b®aptivate providers guarantee an

adequate level of social protection and comply whhstandards set by Convention
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102. In this respect, the ILO Committee of Expadsressed an observation to the
government of The Netherlands in 2002. The goventrhad reported that as a
result of the privatization of health care Dutchpdoyers got the right to choose
whether to bear the risk of paying wages to siclplegees or to reinsure it with
private insurers. The disability benefit was soobjscted to the same principle.
The government claimed that it aimed to introduaket forces and competition
in the governance of health care. However, the Citt@endrew the attention of the
government to the possibility that the abovememtbmeasures could lead to
health condition being used extensively as criteataemployment. It also stressed
that since the reform was introduced the schemebleas chosen by only an
insignificant part of workers and employers. Alsoe Committee underlined the
need for the government to ensure the efficientuleggpn and supervision of the
private insurance companies in accordance withgoaphs 2 and 3, Article 71 of

the Conventiort®

3.5 Separating social insurance budget and funds frioenstate budget

One of the important conditions of the financiabtainability of a social
security scheme is that the country’s social sécumidget is separated from the
state budget. Such independence is necessaryterpsocial security funds in case
of budget deficit, to prevent the use of socialusig funds for other purposes, as
well as to ensure the efficient control of the fanbh other words, in case the social
security budget forms a part of the state budgéecomes subject to its objectives
and constraints. Where such system is in place,stistainability of the social

security system is directly dependent on the sthezonomy.

183 CEACR: Individual Observation concerning Conventidn. 102, Social Security (Minimum
Standards), 1952 Netherlands (ratification: 1962)ublBhed: 2003, found on
http://www.ilo.org/ilolex/cgilex/pdconv.pl?host=$tes01&textbase=iloeng&document=6872&chapt
er=6&query=Netherlands%40ref&highlight=&querytypeaxt&context=0
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3.6 The establishment of reserve funds as a safegueagume

The establishment of reserve funds is one of tlesiple measures to ensure
the financial sustainability of a social securifgtem. Although it is not expressly
provided by Convention 102, it derives from the emah principle of the
government’s responsibility to ensure the soundrfaial management of the social
security system. In this regard, Article 71, pasgdr 3, of the Convention provides
that the member states which ratified the Conventiehall accept general
responsibility for the due provision of the bergfirovided in compliance with this

Convention, and shall take all measures requirethfe purpose”.

The establishment of reserve funds has become anoanmechanism
widely used by ILO Member States. Besides, thervestunds in social security
systems have proved to be very important in thegiof economic crisis. However,
the reserve funds of social security systems inymeountries were severely
affected by the economic crisigor instance, the Committee of Experts has
expressed its concern regarding this matter iobtervation to the government of
France in 2008%* The Committee noted that the Pension Reserve Bugidbal
assets lost 11 per cent of their value from thartmegg of 2008 to October that
year. While noting that the Convention does notresgly provide for the financial
management of social security scheme in a crisisatson, the Committee
nevertheless underlined that the Convention estadai parameters of financial
governance to comply with. Therefore, the countthest ratified the Convention
bear the responsibility to bring their social s&gusystems to recovery according

to these parameters.

184 See CEACR: Individual Observation concerning So&curity (Minimum Standards)
Convention, 1952 (No. 102) France (ratification: 74P Published: 2009, found on
http://www.ilo.org/ilolex/
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3.7 The need for sound investment policies

The necessity to regulate the possibilities of stneent of social security
assets stems from the principle of the generalorespility of the state over the

social security system. Thus, according to Art3Ybf the Convention:

The Member shall accept general responsibilitytfer due provision of the
benefits provided in compliance with this Convamtiand shall take all measures
required for this purpose; it shall ensure, whengpeopriate, that the necessary
actuarial studies and calculations concerning fineh equilibrium are made
periodically and, in any event, prior to any changéenefits, the rate of insurance

contributions, or the taxes allocated to coverihg tontingencies in question.

However, there is a general trend around the worlérds the liberalization
of the investment of social security assets withranassets invested in financial
markets. In addition, the investment of social ségufunds becomes more

sophisticated with more money invested internatigna
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4. Social security systems in Latin America as an g@tarof market-driven

reform

The contribution of the Americas to the developmehtsocial security
internationally has been significant and charazggriby a long-standing tradition of
dynamism. Over the recent decades, social secayityems in the Americas,
particularly in the Latin American countries lauedhmajor structural reforms
challenging the principles of administration andhaficing of social security
schemes established in the legal instruments of Hiternational Labour
Organization. Chile initiated such reforms in 198tough the introduction of
compulsory contributory schemes and minimizing fmusbcial security schemé¥,
In the 1990s, more countries in Latin America rafed their social security
systems by replacing their pay-as-you-go schemesupplementing them with
private ones®®

The core element characterizing these reforms resrhie replacement of
PAYG defined benefit systems by fully-funded schenmased on individual
pension accounts which fall short of providing pens of the level and on
conditions required by ILO standards. In additiordiling to improve coverage the
introduction of fully funded pension schemes rem=iiin the loss of social solidarity

previously ensured through the redistribution medras of PAYG schemes.

Unsatisfactory social security coverage and couatidns rates, weak
management and inefficient supervision, mass emasiom social security
affiliation continue to be characteristic featussocial security systems in the
region. Over recent years, social security covehageat best been stagnant and the

185 See SEDWARDS, The Chilean Pension Reform: A Pioneering Progra®98, p. 35 ss. Found on
http://www.nber.org/chapters/c6246.pdf.

18 These countries include Argentina, Bolivia, ColémbCosta Rica, Dominican Republic, El
Salvador, Mexico, Panama, Peru, and Uruguay.Sesal Security and the Rule of La@eneral
Survey concerning social security instrumentsghtliof the 2008 Declaration on Social Justice for a
Fair Globalization, Report of the Committee of Estpeon the Application of Conventions and
Recommendations (articles 19, 22 and 35 of the f@otisn), International Labour Office, Geneva,
2011, 279 p. found on http://www.ilo.org/wcmsp5igps/public/---ed_norm/---
relconf/documents/meetingdocument/wcms_152602.pdf.
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institutions composing national social securitytegss are characterized by a lack
of efficient coordination, with no or insufficiemteraction of the different sources
of financing. The region’s segmented health pradacsystems reproduce structural
inequalities: public services are allocated maifdy the poor and informal-
economy workers; contributory social insurance mtes protection to formal
workers, and the private sector caters to the Achoss these systems, there is little
coordination with respect to their regulatory, ficeng and delivery functions,
which often results in limiting access to healtheca

The current socio-economic context in the Ameriaad the recent global
crisis have highlighted the need of expanding tile of public solidarity in social
protection. Failure of the contributory schemesetsure decent social security
benefits and enormous losses sustained duringrtaecial crisis, has pushed many
governments into a second round of important resowhich allowed workers to
switch back to PAYG schemes and created new pemsgsive funds with a view
to ensure greater income security for the poputadiod greater financial stability of
the system. Cash transfer programmes establishesonme countries provide
income support to the most vulnerable groups, diow low-income families and
children, but also help secure better labour mapleeticipation and utilization of

health services and schools.

In order to illustrate the above-mentioned processeconcrete examples,
we will analyse in detail the recent developmenthef social security system in
three Latin American countries, which are represt@re of the continent not only
by the extent of their problems, including privation of pensions and
mismanagement of multipillar systems, but also hey flact that they have ratified
standards of the different generations and havevishoanifestly different attitude
to their application. Chile has ratified social ety Conventions of the first
generation and has been ignoring the comments eofstipervisory bodies with
respect to Conventions Nos. 35-38 for many yeaesu,Pin addition to all first
generation instruments, has ratified Convention Ni2 and has been paying some

attention to the comments of the supervisory bod@sgaling a multitude of
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problems facing the national social security syst&€nfinally, the Plurinational
State of Bolivia, in addition to Convention No. 10R2as ratified all the third
generation Conventions, except Convention No. B8, has been actively using
the comments of the supervisory bodies for refogmis social security system in

line with up to date ILO standards.

4.1 Privatising pension systems in Chile

The Chilean Individual Capital Accumulation Sodiasurance System was
set up in 1981. As a result of the reform, the psyyou-go system was replaced by
private contribution-based schemes, and the health system was transformed
into a two-tier system: the insurance-based schamdea special scheme for poorer

workers!8®

The ILO Committee of Experts reacted to these chandn 2000 The
Committee of Experts observed thdtegislative Decrees Nos. 3500 and 3501,
adopted on 13 November 1980, established a systendigidual social benefits,
with the State playing only a secondary role iradsninistration, and did away with
the PAYG system which had operated for over fiveades. Since then, pensions
have been administered by private sector pensiodsfg(AFPSs), private institutions
set up as limited liability companies which areigssd the task of managing
resources and benefits. The previous system, wipehnated for many years, had
the advantage of ensuring that pensions were ngeced to financial market
fluctuations and that there was solidarity betwegemerations, since pensioners
could benefit from increases in wages and proditgtachieved by the contributing

workers. Following the 1973 coup d’état this systeas replaced by an individual

187 Representation (Article 24) - Chile — ILO Convems Nos 35, 36, 37, 38 - 2000 ---- Report of
the Committee set up to examine the representatfleging non-observance by Chile of the Old-
Age Insurance (Industry, etc.) Convention, 1933.(86), the Old-Age Insurance (Agriculture)
Convention, 1933 (No. 36), the Invalidity Insurarftedustry, etc.) Convention, 1933 (No. 37) and
the Invalidity Insurance (Agriculture) Conventidl®33 (No. 38), made under article 24 of the ILO
Constitution by a number of national trade uniohsvorkers of the Private Sector Pension Funds
(AFPs),http://www.ilo.org/ilolex/cgilex/pdconv.pl@kt=status01&textbase=iloeng&document=59&
chapter=16&query=Chile%40ref&highlight=&querytypesdi&context=0

188 See SEDWARDS, The Chilean Pension Reform: A Pioneering Progra898, p. 35 ss., found on
http://www.nber.org/chapters/c6246.pdf.
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funding scheme in which workers deposited fundmdtividual accounts. Funds in
these accounts are managed by the AFPs, which makstment decisions for
them. Workers were not associated in the discussamch led to the establishment
of the new social security system and, despiteativent of democracy, the workers
and their main trade union organizations were stdkginalized from the running of
the system and the discussion of its imperfectiongstices and inefficiencies and

possible ways of correcting its shortcomings”.

4.2 Violation of the basic principles of internatiorsdcial security law

In 2001, the Conference Committee on ApplicationStdndards recalled
that the case of the application by Chile of thed-@fe Insurance (Industry, etc.)
Convention, 1933 (No. 3%}onvention had been examined in 1987, 1993 and,1995
as well as the subject of 3 representatidfisThe Committee of Experts had
indicated that the private pension scheme estaulidly Legislative Decree No.
3500 of 1980 did not meet the requirements of Cotiwe No. 35 in the following
ways: (a) the scheme did not provide for any dicecttribution by employers to the
financial resources of insurance funds; (b) contrdns by the Government to
financial resources and benefits were of an ad dmwt, ultimately, exceptional
nature; (c) the pension fund administrators (AFRrewprivate profit making
companies with limited liability; and (d) with thexception of certain trade union
AFPs, the insured persons did not participate émtianagement of the AFF%.

In June 2009, the case of Chile was once againghtobefore the

Conference Committee on Application of Standardsiciwhheld a tripartite

189 Report of the Committee set up to examine theessprtation alleging non-observance by Chile
of the Old-Age Insurance (Industry, etc.) Convemtid933 (No. 35), the Old-Age Insurance
(Agriculture) Convention, 1933 (No. 36), the Indity Insurance (Industry, etc.) Convention, 1933
(No. 37) and the Invalidity Insurance (Agricultut@nvention, 1933 (No. 38), made under article
24 of the ILO Constitution by a number of natiotr@lde unions of workers of the Private Sector
Pension Funds (AFPs), Document GB.277/17/5, 277tkessiBn, 2000, found on
http://www.ilo.org/ilolex/

19 Article 24 Representations of 1986, 2000, and Z606d on http://www.ilo.org/ilolex/

191 |LCCR: Examination of individual case concerningr@ention No. 35, Old-Age Insurance
(Industry, etc.) Convention, 1933, Chile (ratifioat 1935) Published: 2001
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discussion on the situation. The Government reptasee of Chile recognized that
the Chilean Individual Capital Accumulation Soclakurance System set out in
Legislative Decree No. 3.500 “violated the basimgples of the social security
systems promoted by the ILO based on tripartismthis respect, the solidarity,
coverage, gender equity and lack of representatiomeneficiaries constituted
aspects that precluded its social legitimacy. ia ttontext, the ILO had published

studies criticizing the system as early as 1982".

4.3 The conclusions of the International Labour Confiee®®

The Conference Committee in June 2009 observedrteatiscussion of this
case manifested concern over the viability of thegbe pension scheme established
by Decree Law No. 3.500 of 1980 in conditions oé tburrent financial and
economic crisis, as well as preoccupation with fiénet that for many years the
Government has been apparently ignoring the recaordaimns for reforming the
scheme on the principles set out by the GoverniadyBin 2000, in the report of
the Committee to examine the representation oCthiéean unions of employees of
pension fund administrators (AFPs) under article dt4the ILO Constitution.
Following-up on the Governing Body recommendatidhe, Committee of Experts
observed that the Chilean pension scheme basduearapitalization of individual
savings managed by private pension funds (AFPs)ongemnized in disregard of the
principles of solidarity, risk-sharing and collegti financing, which formed the
essence of social security, combined with the glas of transparent, accountable
and democratic management of pension scheme bpmdit-making organizations
with the participation of the representatives @& thsured persons. The Committee
of Experts pointed out in its General Report of 20Mat these principles
underpinned all ILO social security standards auhmnical assistance and offered

the best guarantees of financial viability and austble development of social

192 |LCCR: Examination of individual case concerningr@ention No. 35, Old-Age Insurance

(Industry, etc.) Convention, 1933, Chile (ratifioat 1935) Published: 2009
193 |LCCR: Examination of individual case concerningr@ention No. 35, Old-Age Insurance
(Industry, etc.) Convention, 1933 Chile (ratificati 1935) Published: 2009.
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security; neglecting them, on the contrary, expasethbers of private schemes to

“greater financial risks while removing state gudess”™ >*

The Committee of Experts further observed that Il of control over
investments by insured persons may lead to highirigestments and therefore
potential losses. This led the Conference to espfears concerning the viability
and sustainability of the system. In these circamsts, the Committee of Experts
was bound to observe that “the exclusion of theesgntatives of the protected
persons (active workers and retired workers) fromartigipation in the
administration of AFPs and the Technical Investmddouncil is contrary to the
right of the insured persons to participate inddeninistration of insurance system
financed by their contributions®?

4.4 Introduction of the solidarity pension system 920

According to the Conference Committesaich examined the case of Chile
at the ninety-ninth session of the Internationddduzr Conference in 2009:“In 2006,
the formulation of the draft reform had been inéd in Chile, and the ILO's
contribution had been essential, both in the diagaghase of the model and in the
final design of the Proposal for Social InsuraneddRm which had been enacted in
March 2008 in the form of Act No. 20.255. The elshiment of a basic universal
public solidarity pension which served as completnterthe private pension and a
safety net for those who failed to get a sufficiprivate or any pension to live on,
was the most significant social reform in fiscaltt@es undertaken for the past 20
years.*® An essential step in securing this reform had kikerprior creation of a
Pension Reserve Fund. An actuarial system wouldentgiossible to evaluate the

194 seeReport of the Committee of Experts on the Appticatif Conventions and Recommendations
(articles 19, 22 and 35 of the Constitution), Gah&eport and observations concerning particular
countries, International Labour Conference, 98tbstam, 2009, p. 35.

195 CEACR: Individual Observation concerning Old-Ageiirance (Industry, etc.) Convention, 1933
(No. 35) Chile (ratification: 1935) Published: 20i®und on http://www.ilo.org/ilolex/.

1% |LCCR: Examination of individual case concerningr@ention No. 35, Old-Age Insurance
(Industry, etc.) Convention, 1933 Chile (ratificati 1935) Published: 2009.
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sustainability of this fund every three years, wittle first evaluation being carried
out in 20009.

The reform was intended to provide assistance peasio those who had
not been able to contribute throughout their wagklives and to those whose
accumulated funds were insufficient to attain thmimum pension level. The
reform strengthened solidarity measures and esteddi a basic pension of
approximately US$150 for the 60 per cent of theybaton that suffered from the
greatest poverty and a solidarity supplement fos¢hon lower pensions. The whole
of the reform was being implemented through thesgpaid by the people of Chile.
Analyzing the changes, the Committee noted thahilamhe Act No. 20.255 has
supplemented the individual capital accumulatiooiadansurance system, with a
new universal social insurance scheme based otasityi, the general logic of the
Chilean mixed pension system remains focused amithal saving capacity, since
persons in a position to save are obliged by layoito an AFP. In this regard, the
reform has not only maintained AFPs as the principachanism of old-age
protection, but has also strengthened their positjoven that if their private
management generates derisory pensions they willsiygplemented by a
complimentary old-age pension (APS) financed byonal solidarity and paid to

persons whose pensions do not reach a minimumhibicg's **

4.5The analysis by the Committee of Experts on thdigghion of Conventions
and Recommendations of social security in Peru

Peru is bound by the obligations under the SocituBty (Minimum
Standards) Convention, 1952 (No. 102), in respédive of the nine branches of
social security (medical care, sickness, old-ageefits, maternity and invalidity),
as well as by a number of other social securityv@ations (Nos 12, 19, 24, 25, 35
to 40 and 44). Given that the problems of applwatdentified by the Committee in

its numerous comments are essentially the samalfahese Conventions, the

197 See CEACR: Individual Observation concerning OlgeAnsurance (Industry, etc.) Convention,
1933 (No. 35) Chile (ratification: 1935) Publish@®1Q found on http://www.ilo.org/ilolex/
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Committee considers it appropriate to make a génmyenment for all social

security Conventions ratified by Pettf

For many years, the Committee has highlighted #ot that the different
components of the social security system in Perunadigive effect to certain
principles common to the social security Converdigatified by the country,
namely: (i) the collective financing of benefitg) (he democratic and transparent
management of social security institutions; (iifbyiding benefits throughout the

contingency; and (iv) ensuring a minimum level ehbfits.

The principle of solidarity and collective finanginof social security
(Convention 102 Article 71). In accordance with tpenciple of collective
financing of social security laid down by ConventiNo. 102, the cost of benefits
and the cost of administering these benefits madbdrne collectively by way of
contributions and/or taxes (Article 71(1) of the n@ention) and the total of
insurance contributions borne by the employeeseptetl shall not exceed 50 per
cent of the total of the financial resources altedato the protection of the
employees (Article 71(2)). However, both in thevpte and in the public pension
system of Peru, except in the case of voluntaryrimrions which the law allows
employers to pay optionally, the insured are thdy amnes to contribute to
individual capitalization accounts and to the ficag of contributions for
invalidity and survivors’ insurance. The contrilmrts and administrative costs are
also born solely by workers affiliated to the adistirators of private pension funds
(AFP) and the Office of Standards for Welfare (ON®hich is contrary to the
principle of joint financing of benefits establishby the ILO Conventions. The
Committee pointed out that by not respecting thcgsles of solidarity and
collective financing, the individual capitalizati@ecounts system is not compatible
with Article 72(2) of Convention No. 102.

The democratic and transparent management of sgei@lrity institutions

(Convention 102 Article 72 (1))Convention No. 102 also requires that

198 This section refers to CEACR: Individual Obserwaticoncerning Social Security (Minimum
Standards) Convention, 1952 (No. 102) Peru (ratifi;: 1961) Published: 2010, found on
http://www.ilo.org/ilolex/
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representatives of persons protected shall paateipm the administration of social
security institutions or be associated with adwyisqggowers whenever the
administration is not entrusted to an institutiegulated by the public authorities or
by a governmental department accountable to Pagh&nfArticle 72(1)). The
Committee has stressed that, in order to be efiecsiuch participation must allow
the latter to influence the managerial and investmgecisions made by the
concerned bodies. Noting the growing recognitionth®sy Government of the need
to strengthen the monitoring and surveillance & as regards private social
security entities and given the low rate of affiba to the social security system,
the Committee requested the Government to ensuee participation of
representatives of insured persons in the worlhefriational body responsible for
collecting tax and social contributions - the Sugendencia de Administracion
Nacional Tributaria (SUNAT}®

The principle of providing defined benefits throagh the contingency.
Convention No. 102 establishes the principle thabhdfits must be provided
throughout the entire duration of the contingentyha guaranteed minimum rate.
Individual savings account systems however, may ta¢ to reasons inherent to
these systems, guarantee that the minimum rateysite Convention No. 102; as
the level of pensions depends of the funds’ finaln@erformance and may therefore
not be known until the actual date of retirement.Pleru, old-age pensions are
calculated on the basis of the capital that insyrexons hold in their individual
savings accounts (CIC). When the capital accumailatethis account is exhausted,
the right to a pension may disappear, leaving peess who exceed the average

life expectancy without their only source of incame

Impact of the financial crisis on the private pamsifunds.The Committee
noted that, according to 2009 statistics (IMF), financial crisis has affected most
severely the Peruvian private pension funds, whave lost an average of 32 per
cent of their capitalization. The consequencespao®ing to be very significant,

especially for insured people close to the ageetifament, as the value of the

199 CEACR: Individual Observation concerning Sociat@éy (Minimum Standards) Convention,
1952 (No. 102) Peru (ratification: 1961) Publish2di0, found on http://www.ilo.org/ilolex/
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capitalization accounts has fallen sharply, drivitige level of pensions paid
downwards. The crisis has been more devastatingases where financial
investments of private pension schemes were ndicieutly regulated and where
there was not a supplementary pay-as-you-go conmpdrased on the principle of
solidarity providing defined benefits. The Comnsatieonsidered that, in view of the
above figures, the Peruvian Government must beeawfthe fragility inherent in
the system of private management and should duhsider the possibility of
establishing financial mechanisms to protect fumctumulated for pension, such as
insurances, funds to safeguard the amount of pessa the automatic transfer of
individual accounts to funds where the investmesk is very low for insured

persons near retiremefit.

4.6 Strengthening the public pension system

Extending guaranteed minimum pensions to the epbyulation.In order
to overcome the deficiencies inherent in the pevadministration of the pension
system, the Government established in March 2007inmim pensions granted
under certain conditions for persons insured bygte pension funds. This reform
ensures that any person affiliated to the privaesmpn system (SPP) who at the
time of the creation of this system belonged togtblic pension system (NPS), is
entitled to a minimum benefit equal to that proddyy the SNP or a supplementary
pension if the pension from their private pensigstam is less than the minimum

pension.

The Committee observed that the reform only guaethta minimum
pension for a limited number of insured persons wieh certain age requirements
at the time of the introduction of the private penssystem administered by the
AFPs. It therefore invited the Government to coesidxtendingthe system of
guaranteed minimum pensions to the entire populater a certain age would
allow the Peruvian State to ensure a minimum okljagnsion to all those whose

2001dem
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level of pension risks being too low, in particudera result of the current economic
and financial crisis. The Government was also ewito further explore the
advantages of extending the minimum pension teeslidents with low incomes.
The Government could, in this respect, wish to &theantage of the experiences of
other countries in the region where a basic squésion of a non-contributory
nature has been created, which benefits all cizeged 65 and over who have
never contributed or whose contributions are néftsent for establishing the right

to a pension.

Granting the right to a reduced pensidmn. response to the Committee’s
previous comments regarding the need to reintroduceduced pension for all
insured persons who have completed a period &aat [15 years of contribution or
employment (Article 29(2) of Convention No. 103)etGovernment indicated that
it has carried out the actuarial calculations neagsto calculate the cost of this
measure to the pension system managed by the ONRn Gnhe size of the
resources concerned (approximately 70 per cen¢aser in the national budget), it
is for the Ministry of Economy and Finance to assesd decide on the
implementation of this proposal. The Governmemeguested to draw the attention
of the Ministry of Economy and Finance to Perut®inational obligation to restore
the right to a reduced pension for insured persams have completed at least 15
years of contribution or employment, in accordanggh Article 29(2) of
Convention No. 102, and to indicate in its nextoréghe progress made on this

matter.

Improving management of the public pension systdma.Committee noted
that the public pension system managed by the Op{feaas to suffer serious
malfunctioning entailing numerous delays occurhia tletermination of the right to
pension, causing in turn considerable judiciagétion. According to a July 2008
report of theDefensoria del Pueblo del Perdavhich is the independent public
institution established by the Constitution in artieensure respect for fundamental
rights and the proper functioning of the rule of/Jabout 100,000 applications for
determining entitlements to pension were awaitirdeaision and an equally large
number of cases challenging the decisions of th® @ire being considered by the

courts. As per this report, the ONP is the ingbtutagainst which the greatest
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numbers of complaints have been lodged by Deéensoria This number is of
significant importance considering that approxirhat®00,000 pensions are
managed by the ONP and it has as many active batdrs in the public pension
system. The report of thBefensoriafurther noted that no up to date record of
contributions by members exists, that the burdenpadof as regards the
contributory period is not placed on the ONP, but the insured and that
procedures for granting pensions were excessivatyptex. The report indicated a
series of recommendations to both the executivelegidlative powers in order to
correct the serious deficiencies mentioned aboveerGthese allegations, the
Committee asked the Government to demonstrate heviPéruvian State assumes
the full and general responsibility concerning tevision of benefits and the
proper administration of social security instituisp in accordance with Articles 71
and 72 of Convention No. 102.

Including the minimum standards of C. 102 into‘&sential” core of the
right to social security

In 2005 the Constitutional Tribunal of Peru recagei that the right to
social security is a “fundamental right of legalnfiguration” which has an
“essential core”, the violation of which by the idgture may be the subject of a
constitutional complairf®* The Committee noted that while Peru has been tg par
to Convention No. 102 since 1961 and that the Qtotisin recognizes that
international treaties on human rights are parthef “block of constitutionality”
(norms having constitutional value), the Constdnél Tribunal does not seem to
include the principles and the minima guaranteecCbgivention No. 102 into the
“essential core” of the right to social securityhWé upholding the right to social
security as such, this decision also seems to dewoof the concrete contents
contained in Convention No. 102. In view of theemmational obligations
undertaken by Peru, the Committee believed thatgrition of the basic principles

guaranteed by the social security Conventions & WO would effectively

201 Decision No. 1417-2005 PATC of 8 July 2005
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contribute to the implementation in Peru of theeraf law based on the solidarity,

participatory governance and social minifffa

In 2001, the International Labour Conference (Ik€affirmed the central
role of social security and urged each countrydgbng a national strategy closely
linked to other social polici€S® The need for such a strategy stems from the
overall responsibility of the State to ensure th&tainability and proper functioning
of the social security system, as established byw@ation No. 102. The launch of a
national strategy for the consolidation and dewvalept of a sustainable social
security system would allow the State to fully ephll of the potential offered by
international social security standards to ensoeegpod administration of schemes

and allow the gradual extension of coverage tcetitgre population.

4.7 Consolidating social security system on the pritegmf universality, solidarity
and efficiency: the case of Bolivia

Bolivia has accepted the Parts of the Social Sgc(ivlinimum Standards)
Convention, 1952 (No. 102), concerning medical carekness benefit, old-age
benefit and survivors’ benefit. It has also ratifi€onventions Nos 121, 128 and
130°°* which set higher objectives relating to social teetion. Given that the
problems relating to the application noted by them@ittee are essentially the
same for all these Conventions and are of a systaature, the Committee wished
to make a number of general observations concermilhgthe international

obligations arising from these instruments for Biali

The Committee examined the provisions of Act NaG3ZL6f 29 November

1996 and its implementing regulatié?s (hereinafter "the Regulations”). This

202 CEACR: Individual Observation concerning Sociat @ity (Minimum Standards) Convention,
1952 (No. 102) Peru (ratification: 1961) Publish2di0, found on http://www.ilo.org/ilolex/

203 geeSocial Security: A new consens@eneva, International Labour Office, 2001, 114 p.
204 5ee http://www.ilo.org/dyn/natlex/natlex_browserte
205 Supreme Decree No. 24469 of 1997.
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legislation established a system based on indiVifluading through the insured
person’s accumulated capital managed by privateebo{Administradoras de
Pensiones - AFP), which replaces the former systepensions based on a pay-as-
you-go system and administered by a public bodg, Bolivian Social Security

Institute2°®

Pension expires when the capital accumulated inviloeker’s individual
account is exhausted (C. 102 Art. 30, C128 Art. tBaccordance with section 7 of
the above act, the amount of the old-age pensigoerdks on the capital
accumulated in the worker’s individual account. ammittee has requested the
Government to confirm that the old-age, invalidégd survivors' benefits paid
under the pension system are granted throughoutdh#ngency; even where the
capital accumulated in the worker's individual astois exhausted, in accordance

with the international obligations undertaken bylida.

Representatives of protected persons do not ppdiei in the
administration of the private scheme (Conventio8 A2t. 36; C. 102 Art. 71(2)).
The Government stated that persons responsiblinéomanagement of the private
pensions system do not accept interference byersops protected. In view of the
fact that Article 36 of Convention No. 128 providgmt representatives of the
persons protected shall participate in the managenoé the schemes, the
Committee expressed the trust that the Governmenldwe-examine the matter
and that it would indicate in its next report theasures which have been taken or

are envisaged to give effect to this essentialipron of the Convention.

4.8Introduction of the constitutional principle thatlplic social security services

will not be privatized

In 2010 the Committee observed th&bince February 2009, the newly
adopted Political Constitution guaranteed the rightitizens to benefit free of

208 CEACR: Individual Observation concerning Conventio. 102, Social Security (Minimum
Standards), 1952 Bolivia (ratification: 1977) Peh&d: 2003, found on http://www.ilo.org/ilolex/
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charge from social security based on the principleé universality,
comprehensiveness, equity, solidarity, standardizednagement, economy,
opportunity, inter-cultural approach and efficier(eyticles 35-45). Under the new
Constitution, the State shall be responsible foniatstering the system under the
supervision and with the participation of the sb@artners. The Constitution
extended the right to medical care to the entiggufation and laid down the duty of
the State to protect the right to health, in patéic by promoting free access by the
population to health services. The State was gihenduty to ensure access to
universal health insurance and the irrevocablegabbn to guarantee, support
financially and ensure the right to health. The $€ution also expressly
guaranteed the right to a universal, solidarityelaand fair old-age pension, as
well as the principle that public social securigrnsces will not be privatized or

contracted out?®’

4.9Creating an independent social security supervisarghority

With a view to ensuring the sustainable developnoérihe social security
scheme in line with international standards, then@attee drew the Government’s
attention to the possibility of making greater usetechnical assistance from the
ILO with a view to devising, together with the salcpartners, a national strategy
for the sustainable development of social secufitye Committee stressed that:
“The separation, since 1997, of the managemertethort-term benefits scheme
and the basic long-term scheme has resulted in eatirese schemes devoting a
significant proportion of their resources to thefpenance of administrative and
operational functions, particularly those relatitogmembership and the collection
of social contributions. Studies show that the l&hment of centralized
management with regard to the collection of cootitns and supervision of
compliance with the obligation to join the soci&csrity scheme would allow
significant results to be achieved in terms of cage and would ensure better
coordination, planning and linking of strategiciaties regarded as priorities from

207 CEACR: Individual Observation concerning Sociat@éy (Minimum Standards) Convention,
1952 (No. 102) Bolivia (ratification: 1977) Publestt 2010, found on http://www.ilo.org/ilolex/
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the point of view of the entire system. The creatid an independent specialized
body responsible solely for supervising and cotitrglthe social security system,
without participating in the management of the eyss programmes, is another
necessary component for the proper operation aabiliy of social security

systems.®®

2081dem
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CHAPTER FOUR
THE REFORMS OF SOCIAL SECURITY SYSTEMS IRUSSIA AND UKRAINE IN
THE CONTEXT OFILO STANDARDS AND THE RIGHTSBASED APPROACH TO

DEVELOPMENT

1. Labour market and social security in the last yeafghe Soviet Union and
transition period
1.1 The regulation of social policies and employmentha transition

period

The labour relations in the Soviet Union were cbidzed by the fact that
work was perceived not as a free choice of an iddal, but an obligation. This
obligation was imposed from the state on everygrerd working age. According
to the principles of socialistic positivism thetstavas the only regulator of social
relations, and the whole country was perceived sisgle “factory” managed from
the top. The legal norms were created to satisfynibeds of a highly hierarchical
system, where labour was in the bottom of the pidaifhe role of the state was
dominant in the regulation of labour relations,hagnterprises entitled to issue local
legal acts obligatory for the staff. As all emplog/evhere in “the property of the
Soviet people”, i.e. in state property, the rolecohtractual way of regulating
labour relations was minimizeéd® The state was the only regulator as well as the
only employef™® From the legal perspective, this was due to thmlogy of

property rights that existed in the Soviet Union.

However, despite the state was the main regulatolalmour relations,
surprisingly the main source of labour law was adaw, but regulations and by-

laws. In fact, a significant role in the regulatiohlabour relations belonged to the

2095 MARVIN, T. SHTRINEVA, Principles of Labour Lawin Reform of Labour Legislation in Russia,
ILO Subregional Office for Eastern Europe and Cansia, Moscow, 2001, p. 8.

219 A KURENNOY, Reform of Labour Legislation in Russia: Problems @bstaclesin Reform of
Labour Legislation in Russia, ILO Subregional Odfifor Eastern Europe and Central Asia,
Moscow, 2001, p. 50.
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organs of the communist party of the Soviet Urfidnin addition to this, trade

unions were basically inseparable from the statkthe employers, and therefore
did not perform the classical function of repreaéinh. For instance, labour
disputes on the local level could be resolved gy lthcal trade union committee

which meant that the workers’ representative wes jhdge at the same timi&

The foundations of the transition period labour laere set in the times of
the New Economic Policy (NEP). By 1922 unemploymenthe Soviet Union
increased after the period of excessive militalgratand Party leaders recognized
the need for reforms. Some institutions of markenemy were restored, and there
was a need to restore the protection function eftthde unions. On 12 January
1922 “The Role and Functions of the Trade Uniondeurthe New Economic
Policy” was adopted as official policy by the commisi party. In this period,
private trading and small private enterprises weeemitted. The production in
large-scale enterprises was reorganized accordirgpiinmercial needs, and trade
unions assumed the function to protect the woriketise new reality of ‘capitalistic
exploitation’. However, trade unions in this periagren’'t completely free to
represent the interests of the workers. They weseerof a mediator between the
workers and the state represented by the commpaisg?'® However, while the
protection role of the trade unions increased rtrae in other sectors diminished.
The state took control over the regulation of saaisurance, overtime work, health
and safety, and stopped the state funding of tramiens. Trade unions were
supposed to concentrate on the increase of pratiyctand therefore in the period
of NEP the workers were motivated to work efficlgntn this period the changes
in salaries were determined by the condition oflgtmur market. Still, the labour
market was not completely free, as it was heawdgutated by the state. The
seventeen steps wage scale applied in the wholetrgowas approved by the
people’s commissar responsible for labour and #drgral council of trade unions.

However, the absolute value of the first step seda(the lowest one) were not

21 K. KRYLOV, To a New Type of Labour Legislation Reform of Labour Legislation in Russia,
ILO Subregional Office for Eastern Europe and Canissia, Moscow, 2001, p. 33.

#2 N. LyuTtov and D.PETRYLAITE, Trade Unions’ Law Evolution in Post-Soviet Courdri¢he
Experiences of Lithuania and Russia Comparative Labour Law & Policy Journa009, Volume
30, Number 4, p. 780.

235, AsHwIN and S.CLARKE, Russian Trade Unions and Industrial Relations ianition 2002,
Basingstoke and New York: Palgrave, p. 13.
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determined by collective bargaining taking into sideration the subsistence
minimum for the profession as well as its offer alamand on the labour market.
As the differences between the salaries in differgeps constantly grew, the
people’s commissar responsible for labour (the \edent of the labour minister)
had to revise the wage scale. The reform, which m&ager implemented, was
supposed to decentralize the regulation of wagesin¢rease the relationship
between the lower and higher steps in the wagee smatl to raise the role of
collective bargaining in the regulation of wagés.

However, in 1927-1929 the NEP period was comingnoend, and the
official political course turned to the extremetléfhe state took complete control
over the regulation of wages, and the role of ctile bargaining became merely
symbolic. The new primary function of trade uniaves to increase production and
to make the enterprise comply with the state fiearyplan. Gradually, the trade
unions became an annex of the communist party amgletely lost any bargaining
power®*® In the meanwhile the salaries were deprived df thetivation function.
The sole wage scale was replaced by numerous doalesrkers and employees
fixed on the central level. Any economic incentivgadually disappeared, and
workers eventually found themselves completely darated?'® A bright example
of the merger between the trade unions and the afgiaratus was the abolition of
People’s Commissariat of Labour in 1933 and theirapsion of its functions by
trade unions. The trade unions got the functionslabbur inspectioft’, the
distribution of social benefits, monitoring healimd safety standards and the
implementation of the Labour Code. As the uniongsved to be inefficient in
increasing productivity, social administration b@eatheir main role. Trade unions
became a kind of social welfare departments ofrpriges. In their work they

depended on the management and lost any independsneell as the ability for

214y |. CHTCHERBAKOV, La rémunération du travail en URSS : problémesegspectives, in Revue
internationale du Travail1991, vol. 130, No 2, p. 250.

215 5 AsHwWIN and SCLARKE, Russian Trade Unions and Industrial Relations ian&ition 2002,
Basingstoke and New York: Palgrave, p. 14.

218/ 1. CHTCHERBAKOV, La rémunération du travail en URSS : problémeseespectives, in Revue
internationale du Travail1991, vol. 130, No 2, p. 250.

273 A. lvaNov, Labour Law of Russia in the Transition from theriflad to the Market Economy
in Labour Law and Industrial Relations in CentralcaEastern Europe (From Planned to a Market
Economy), Bulletin of Comparative Labour Relati®is The Hague/London/Boston, 1996, Kluwer
Law International, p. 131.
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collective bargaining. From the early stage tradi@ns gave priority to the interests
of management in the distribution of welfare betsefiFor instance, they evaluated
the eligibility of workers for benefits on case-bgse basis depending on the
worker’s attendance and other personal fact§rs.

Without economic incentives for productivity, theovdt management
mechanism turned out to be extremely inefficierte Tresources were not used
effectively, both material and human. The degrasatf social conditions, poor
organization and the lack of motivation caused slocline in labour productivity
and increased turnover of labour. To compensateldar labour productivity
enterprises increased their staff, as they didhawe thed right to modify wages.
The number of administrative staff increased asl,wehding to the extreme
centralism in industrial relations. Even after tieath of Stalin, the centralist
approach in the regulation of labour relations igézd. The salary range persisted
in the post-war period as well until the collapseh® Soviet Union. It was illegal
for enterprises to pay workers above the centraliylated wage rates with various
coefficients, such as for harmful working condisoetc. The wages were paid
according to the ratio between the higher anddhet steps in the grade continued
to fall. In addition to this, the correlation be®vethe level of education and income
was broken. Half of the semi-qualified workers reed medium wages, and 15 per
cent even got higher wages, while 20 per cent ofeusity graduates received a
salary which was just over the minimum wage. Thiati@ship between the
performed work, both quantitatively and qualitalyeand salary was lost. The
demotivation of workers caused serious problenrsexample the decline of some
gualifications, such as medical workers, teachenglineers and researchers. This
situation led to the total degrade in the Sovieht®logical sphere and scierfce.
However, some academics sustain an opinion thaeédhbtarian wage scale of the
Soviet System is a myth° Wages inequality in the Soviet Union really fell

between the 1960s and 1980s, but the differenselaries within various sectors of

218 5 AsHwIN and SCLARKE, Russian Trade Unions and Industrial Relations iar&ition 2002,
Basingstoke and New York: Palgrave, p. 14.

219V 1. CHTCHERBAKOV, La rémunération du travail en URSS : problémeseespectives, in Revue
internationale du Travail1991, vol. 130, No 2, p. 250.

220 G, STANDING, Le marché soviétique du travail : salaires et matisn. Comment surmonter le
déséquilibre entre salaire et prestations non dalas, in Revue internationale du Travail991,
vol. 130, No 2, p. 266 ss.
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economy remained substantial. In this way, manufactvas the sector with the
highest wages, especially in heavy machinery. Tbblpm is that these differences
subsisted long after the start of industrializati®arting from 1970s the wage
differences among sectors have prevented the fr@eemment of workers to the
underdeveloped sectors, such as the productioansutner goods and the services
sector. In the 1980s wages in the services seelionfcomparison to the wages in
industry. In professional employment, an absurdasion occurred as the level of
wages became indirectly proportionate to the lefeéducation. The salaries of
workers with higher level of education were somesntower than the salaries in

manual work.

1.2 The regulation of labour relationships in the Sowaion

Beginning from the first decades after the creawdnthe Soviet Union
remuneration policy proved to be based on the psif@al status. The ratio
between wages was fixed by the Soviet adminismatiording to the idea that all
professions could be divided into two groups: “prciive” and “non-productive”.
Therefore, the policy aimed to favor the socialeful work. As the status of
certain work was extremely hard to change in theedwcratic machine of the
Soviet state, the wages were extremely inflexiblgere was no minimum wage in
the Soviet Union. Instead, every profession wasbated a minimum retribution
level, and the salary of a worker depended on ndhifigrent coefficients. In this
way, a strict hierarchy of professions, and thuargss, was created according to

the principle of “social productivity®?*

As we can see, this policy was an attempt
to create incentives for workers to work harder @odproduce more. The
coefficients that determined an individual salagpehded on such factors as the
person’s tasks and responsibilities, the level dfication required, working

conditions, work experience etc. It was an attetagdiring some retribution justice

221 G, STANDING, Le marché soviétique du travail : salaires et matisn. Comment surmonter le
déséquilibre entre salaire et prestations non dalas, in Revue internationale du Travail991,
vol. 130, No 2, p. 266 ss.
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in the system. However, it was impossible to reaiiza centrally planned economy

where all the salaries where determined from tpe to

In December 1957 the role of trade unions was ergthby the resolution
of the Central Committee of the Communist partytHis period the state power
was concentrated on the increase of industrial yptooh, which demanded more
workers’ involvement in production administrationdabetter safety and social
standards. According to the resolution, the callecagreement was the basis of all
the trade union activity in the enterprise. Howevbe main duty of Soviet trade
unions remained the increase of productivity. Hwstance, a typical collective
agreement regulated the duties of trade unionsrearthgement, which included the
obligation of trade unions to ensure that the warkeerform the production plan,
while the enterprise’s administration had a duty itoplement the “social

development plan”.

The production plan was central in the collectiggeement, and the trade
unions did not have any possibility to negotiaterkimy conditions. As it was
mentioned above, the level of wages, which is ntlymie central issue of
collective bargaining, could not be negotiated tadé unions. The wage scales
could be revised, but it was a difficult and cactflgenerating process, therefore this
happened only once in ten years or so. In the @éntplanned economy, the
minimum wage was determined according to consurakanie. The sum of wages
had to correspond to the value of consumer goodslaile. However, some
incentives were possible on the enterprise levieh the management being able to
use non-material incentives as well as some infbrbmmuses to motivate a
valuable worker. From 1966 enterprises were alloteeplay some bonuses from a
special fund, but this constituted only 5 % of gaary??? In fact, as the salaries
were practically unified across the country and evextremely inflexible, the
competition for jobs shifted to another, non-matesphere. In the Soviet Union,
there were jobs that were more thought-after thaokbe non-salary benefits that

they provided. These benefits included the accessohsumer goods and resort

2225 AsHWIN and SCLARKE, Russian Trade Unions and Industrial Relations iar&ition 2002,
Basingstoke and New York: Palgrave, p. 14.
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facilities etc?® In fact, this was one of the major reasons whg tabour

productivity remained low for years. In the systevhere the salary was not a good
incentive for an employee to work hard, the mainemntives mechanism was
broken. In a centralized economy, hard work andreffid not receive appropriate
retribution, and all work was considered as sogiathluable and useful. As a
consequence, an informal market of jobs was createdre jobs were traded
according to their attractiveness in terms of agcts non-salary benefits. A
network of venders was created who sold consumedgyat the work place. In the
Soviet Union, a high salary did not guarantee actegoods; therefore, money had
relative value in comparison to a job that couldvte such access. According to
the possibilities that a job could provide, it wesnsidered prestigious or not.
Corruption and rent-seeking which were the ineVgatesults of such a system

caused the devaluation of talent, creativity arddgssionalisnt?*

In fact, the centralization of the labour markeguiation, particularly wage
setting, caused the development pfiantom’ labour law in the 1970s. A kind of
unwritten set of rules was created which was agptagether with the official
labour law, but could be in direct contradictionttee latter. A form of mutual
concessions between the bureaucratic apparatusvarkers was created. For the
management, the five year plan was the main ‘legél to follow. The plan set
guantitative criteria for the enterprises to achiext the same time, each worker
wanted to improve their personal situation, whiclhe Soviet Union labour market
meant to work less and still receive the same galara system with bad work
discipline and low productivity, the managementaa/found itself in the situation
of the lack of work force. At the same time, woskdept threatening to quit the
enterprise in order to obtain benefits. Therefdhe, management was forced to
continue to pay wages even though the real work medsperformed. In such a
situation, the workers who actually did their wakceived double their wage.
There was no legal way to encourage qualified arativated workers, and

enterprises were obliged to keep a fixed numbeznoployees in order to receive

223\/ . CHTCHERBAKOV, La rémunération du travail en URSS : problémeseespectives, in Revue
internationale du Travail1991, vol. 130, No 2, p. 250.

224 G, STANDING, Le marché soviétique du travail : salaires et matisn. Comment surmonter le
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funds from the top. As a result, managers recutoedlegal ways to encourage
good workers. By declaring a higher production lekiat was actually achieved, an
enterprise received more funds which could be tisgshy good workers. Another
common practice of the employers, who could naterdabour productivity, was to
increase working time. By the silent agreement ofka&rs, the working time was
illegally extended and it was for years much longpan the official 41 hours per
week established by law. As the additional workivaurs were not declared, the

impression was created that labour productivity grasving?*°

The primary source of labour law in the Soviet Unwas the Code of
Labour Laws, which was first adopted on the allfgoplevel, and then on the level
of the republics. Officially, the Soviet republicad their own labour codes, but the

latter were the exact copies of the Code of Lalhauvs of the Soviet Union.

The first Code of Labour Laws in the Soviet Unioasnadopted and came
into force in December 1918. This was a politicat which was supposed to
“implement the great social achievements of thekwmgr class as a result of the
victory in the Great October socialistic revolutigh® It was claimed by the Soviet
power that the code was the first legal act invileeld to introduce 8 hours working
day. The second labour code was adopted in Nove@ti## as a result of the end
of the civil war. This code remained in force umii&é adoption in 1970 of the Basic
Labour Laws of the Soviet Union and Soviet republiBy 1972 all the republics of

the Soviet Union have adopted their respective sofiéabour laws.
1.3Reforms of the late 1980s
The general feeling of stagnation became widespmedtde Soviet Union

after 1980. After the election in 1985 of Mykhailobachev as the general

secretary of the communist party, the Soviet sp@tdrted to wake up. Soon after

225\/ |. CHTCHERBAKOV, La rémunération du travail en URSS : problémesegspectives, in Revue
internationale du Travaill991, vol. 130, No 2, p. 250.
226 K GORSHENIN Bolshaya Sovetskaya Entsiklopediget. 32361
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his arrival to power, Gorbachev started to implempalitical and economic

reforms that influenced the development of the laroarket.

However, real changes were not coming for a lomg tiand were preceded
by old-style neo-Stalinist campaigns, such as itjet fagainst alcohol in 1985. In
1986 the communist party started another old-stgi@paign, which was directly
related to the labour market. The campaign was ditoe combat “unearned
incomes”, i.e. any non-salary earnings. In practités campaign was directed
against poor pensioners who grew vegetables ardifraheir gardens and sold
them in private markets. As a result, the suppljoofl fell, and the prices on fruit
and vegetables from collective agricultural entegs increased, as they were
determined more or less freéfy.

In November 1986 the Law on Individual Labour Adiwvas passed, and
it came into force in May 1987. The law determirtgdes of individual labour
activity that were lawful, and it was a step towsafdee labour market as some
forms of private enterprise were permitted, althoufe conditions were not

favourable®?®

In 1987 a big-scale economic reform was passed dnp&ehev. Its central
element was the Law on State Enterprises that datoeforce in January 1988.
According to the law, the state lost its right munand state enterprises. On the
other hand, the state enterprises did not receremamic freedom either. As a
result of this reform, in a Couple of years managef state enterprises took
complete control over them. They were not concerabout the levels of
productivity or labour force, as they did not hatie right to sell the enterprises.
However, they had power over cash-flow, which opgemay to corruption and
rent-seeking.

In addition to the mentioned reforms, Gorbachev mitted to the partial

liberalization of foreign trade. Starting in Augus986, it was one of the first

22T A, ASLUND, How Ukraine Became a Market Economy and Demogra699, Peterson Institute
for International Economics, p. 24.
228 | dem.
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reforms, having as the main purpose to break theopalistic position in foreign
trade of the USSR Ministry of Foreign Trade. Théoma aimed to favour large
state enterprises and to give them better chanceseign trade. In the meanwhile,
a new pricing policy was introduced. All the sigegnt goods traded internationally
were attributed a currency coefficient and a faneegchange rate. The ratio among
these coefficients varied from 1 to 20. This systeras abolished in 1990.
However, several different currency exchange repeginued to exist in the Soviet
Union offering opportunities for corruption and irdge which were widely used
by the managers of big enterprises. Because tleggfotrade was liberalized, the
state enterprises that participated in it got plesft possibilities for rent-seeking.
The so called ‘red directors’ of enterprises engagethe arbitrage mechanisms in
order to use the difference between lower domegstaes and world higher prices
for raw materials, as well as various exchangesratecording to the Law on State
Enterprises, the enterprises were now allowed tepkerofits which were
previously confiscated at the end of each yeamhythis time, a new, private, form
of enterprises — cooperatives — already existedl, dinectors could transfer the
profits from state enterprises to their own coopeea and to transform virtual,
‘bank’, money into real cash. The appearing commakrsanks could provide
directors with credits to finance their busines3®%at happened in reality is that
the directors of large state enterprises sold timensodities that they produced to a
private intermediate, a cooperative, applying lowdomestic prices. This
cooperative was usually owned by the director togetvith other persons who
could provide necessary export permits and licensetheir turn, the cooperatives
sold the commodities abroad applying export priebgch were at times 200 the

cost of the product within the Soviet Unitfi.

229 A ASLUND, How Ukraine Became a Market Economy and Democr@609, Peterson Institute
for International Economics, p. 24.
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1.4 The Regulation of Social Security in the Sovieiobnand social

security in the transition period

Historically, social protection systems in East&uropean countries have
their origins in the Bismarckian social insuranocaedel. However, since the creation
of the Soviet bloc, the social security systemsewargely reformed and counld be

characterised by several common features, such as:

. The social security budgets were a part of theeStatget

. The social security systems were financed only bterprises or
administrations

. There was no ceiling for contributions and no indlial approach to

contributions and benefitg°

In the Soviet Union, the social security systemiviel from the common
principle of central planning. Therefore, any perseas protected from income
risks by the state at any stage of his or her Tileus, both employment for the
working age population and social protection atsp@mm age were both guaranteed
by the state. In such a way, the state guaranteedrity to the population
throughout the lifetime. On the other hand, peaytl special needs were provided
social assistance. This targeted social assistaasefocused on such persons as
children without parents, the disabled etc., whaoengiven right for cash benefits
and care in specialised institutions. Also, the [@avided for extensive rights for
subsidies, such as for instance partial or fullnegions for housing and utilities
payments etc. In general, the systems providedherhigh degree of equality.
However, there were some categories of workersh(sis¢ for instance, miners or
teachers) who were given right for substantial beneDespite the existence of
these relatively privileged groups, the system laggely egalitarian. Both jobs and
retirement were guaranteed by the state, wagegansions were determined on

the central level. Due to the Soviet policy of tfamployment” employment rates

230 4. LOURDELLE, Central and Eastern European Countries: the Traosifrom a Planned to a
Market Economy — What Consequences for Social Bgzur Labour market and social protection
reforms in international perspective : parallel converging tracks? edited by HSARFATI AND G.
BonoLl, Aldershot, 2002, Hants Ashgate Publishing Ltd49#4.
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in the Soviet Union were very high. Indeed, workswather an obligation than a
right, as “parasites of society” could even be iisgmed®®* Besides, as it was
already mentioned, the system encouraged the maneseo overstaff. As a result,
there were almost no unemployed persons in theeSdynion. Consequently,
Soviet law did not explicitly provide for the unelopment insurance and
unemployment benefits. Also, the fact that the ladaw provided very high level
of protection for workers against dismissal, it veémost impossible for employers
to retrench staff. In addition to this, the lawtresed internal migration by limiting
private property, ability to obtain housing, thdigétion to register, as well as by

the widespread practice for workers to have onky employer throughout lifetime.

Similarly to the social security systems of WestEuropean countries, the
social security system in the Soviet Union devetbpe a result of fear of rapidly
growing poverty due to fast industrialisation at thake of the twentieth centui3?
After the Second World War, as the countries oubdips were included in the
Soviet bloc, their Bismarckian social security sys¢ had to undertake
transformation in order to correspond to the nevitipal regime. Normally, such
transformation was undertaken in two stages. Atfits¢ stage, social insurance
contributions were abolished and the financial oesgbility over social security
was transferred to the state budget. At the sestage, the relation between the
amount of benefits and the qualifying condition v@éslished. As a result, the old-
age benefits depended solely on the length of #rsom’'s employment. These

changes allowed for the state to claim that segalrity was universaf>

In the socialist system, the social security scleemere organised on a pay-
as-you-go (PAYG) basis. Just like the social ségw@wystems in Western European
countries, industrialisation and the related felapaverty played vital role in the
development of welfare systems in Eastern Europe. general trait of the Soviet
social security system was high level of coveraghich was induced by the

organization of the labour market in the SovietdsniThe criteria for eligibility

%1 A, CERAMI, Social Policy in Central and Eastern Europe. TheeEgence of a New European
Welfare RegimeaWiiinster, 2006, Berlin LIT Verlag, p. 50 ss.

%32 Balancing Protection and Opportunity, a Strategy $ocial Protection in Transition Economjes
World Bank, Washington, 2000, p. 21 ss.

233 y. Rys, Reinventing Social Security Worldwide: Back to Btiats, 2010, The Policy Press,
University of Bristol, p. 36 ss.

136



Chapter IV

was also low, with men obtaining the right for @lde pension at the age of 60, and
women at the age of 55. The replacement rates alsoehigh (between 60 and 70
% in various socialist states). In addition, thevere weak links between the
contributions amounts and periods on the one hand, the level of received

benefits on the other, as collected contributiomsewfurther redistributed among

beneficiaries regardless of their contributionele?™*

Social security became one of the most importaiitigad factors for the
Soviet power, as it was often used as the mainnaegti to distinguish the regime
from the capitalist countries. Indeed, the levelsotial security protection in the
Soviet Union and the countries of the communist blas higher than in capitalist
countries. First, this concerned the level of b#seis compared to the level of
wages. Also, the Soviet power went further in terofs anti-discrimination
regulation. While in Western Europe the basic sggtwas to bring women on the
same level with men in terms of employment andaqmiotection, in the Soviet
Union women were considered as deserving spea&gion. Thus, the retirement
age for women was significantly lower than thatnoén. Also, women’s social
security benefits could depend, for instance, enilimber of children they brought
up. The Soviet power claimed that it brought theiaosecurity to the highest level
of development, as it broadened coverage and asstot@ responsibility over

social security systefit

However, despite the claims of the egalitarian att@r of the social
security system in the Soviet Union and other Eeampcommunist countries, in
reality several different categories were creatédst, the system was aimed to
benefit those who had particular merit in view lod state and the communist party.
So called ‘personal pensions’ were introduced foeogbe with special
accomplishments, public officials and party offlsiaAlso, professions that were
considered particularly important for the developimef economy (such as, for
instance, miners) were also rewarded in terms aBbksecurity. On the other hand,

social security benefits were used as a method uttisp workers that were

%34 Balancing Protection and Opportunity, A Strategy$ocial Protection in Transition Economjes
The World Bank, Washington, 2000, p. 21 ss.

235y, Rys, Reinventing Social Security Worldwide: Back to Btiats, 2010, The Policy Press,
University of Bristol, p. 36 ss..
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performing badly. Thus, in ex-Czechoslovakia a tinatsed absence from work
for a day was punished by the loss of the right faonily allowance for one
month?3°

While in the post-war years the system was findlycgustainable thanks to
the larger number of contributors than the benafies, the demographic situation
changed as decades passed which generated tre afrisustainability. As the
population was aging, the ratio of contributors beneficiaries changed
dramatically. Also, early retirement provisions weften used to compensate for
the rigidity of labour laws. As a result, many werk retired early. Consequently,
by mid-1980s the PAYG system became financiallyusteanable and inequitable.
The problem of ‘intergenerational equity’ becamghly acute, as resources were
collected from the generations of current workersd aredistributed among
pensioners, while there was clearly not enoughréutentrants into the labour

market. This created ‘time bombs’ for the futuregmtions’>’

Another problem concerned the effective particqpatof employers and
workers in the management of social security sclermethe Soviet Union and
communist Eastern European countries, despite gmysanade contributions to
the social security funds and in fact financed wieole social security system
entirely, they were not involved in the further rmgement of the social security
system and had no control over expenditures. Ttteliat the universal employer —
the state — was introduced changed profoundly egallrelationship between the
enterprises and their employees. For instancehanatea of work injury benefits,
the enterprises were no longer liable for all tlests incurred by a worker as a
result of an accident at work place. Enterpriseisl gpecial levies to the social
security budget, however it was the state who acteired the branches of accident
insurance, health care, rehabilitation and theiprow of disability benefits with no
role reserved for the enterprises. As a result)atter lost any incentive to provide

for the adequate level of health and safety prmeat work, which in many cases

236

Idem
237 3. KORNAI, S.HAGGARD and RR. KAUFMAN, Reforming the State: Fiscal and Welfare Reform in
Post-Socialist CountriesCambridge, 2001, p. 9 ss.
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resulted in hazardous employment conditibfis.By contrast, workers’
organizations (the main trade union) were respdm$dy the management of social
insurance funds. However, as workers’ organizatiese directly controlled by
the Communist Party, workers did not have an inddest voice regarding the

administration and financing of social securityteys eithe”>°

In addition, during transition the situation withet financial viability of
social security system deteriorated. This was duehe appearance of open
unemployment, tax evasion, workers’ migration whadhcontributed to the sharp
decline in contributions. While in the richer coue$ of Central Europe this
problem was solved by higher rates of contributiam&l budget transfers, the
situation in the ex-republics of the Soviet Unioasmwvorse. Despite the fact that the
contribution rates were raised, the rates of beedimained low due to inflation, or
the pensions were not paid at all. In several aasit(like Albania, Ukraine,
Georgia) the structure of benefits was flat, whmobant that the rate of benefits did
not depend on the rate of contributions. Most Eadiiropean countries addressed
the challenge by reducing the redistribution ofoteses among generations and
linking the rates of benefits to the rates of cimttions. Two Central European
countries (Poland and Hungary) adopted multipiBgstems which were much
advertised by international financial institutionsyhich claimed that the
introduction of private pension schemes could lersify risks. In 1998, Poland
passed new legislation which obliged nearly 2 womillivorkers under the age of 40
to join private schemes. Also, all young workerseeng the labour market were
required to join private schemes as well. By 1988re than thirty million Polish

workers joined private pension schermi®s.

Because the issue of social security in the Soleton and other
communist regimes in Eastern Europe was highlytipalj the state had no margin
for manoeuvre in the situation of high financiafidié From the start, the regime

used the propaganda of the universal protectioh thié special emphasis on the

238 v, Rys, Reinventing Social Security Worldwide: Back to Bsats, 2010, The Policy Press,
University of Bristol, p. 36 ss..

239 A, CerAMI and P.VANHUYSSE, Post-Communist Welfare Pathways- Theorizing Sdeicy
Transformations in Central and Eastern Eurp@809, Palgrave Macmillan, p. 35 ss.
240Balancing Protection and Opportunity, A Strategy3acial Protection in Transition Economjes
The World Bank, Washington, 2000, p. 23.

139



Chapter IV

poor and disadvantaged groups. In practice, over ybars, the poor and
disadvantaged were replaced by the ‘enemies ofsthie’ who were left at the
margins of the society, with the majority of thepptation being offered a mostly
uniform standard of protection in return for thpwolitical freedoms. However, as
the incompatibility between the social promisestioé state and the level of
economic productivity in socialist systems becanmearevident, the state found
itself unable to deal with the financial challengegthout compromising its

ideology?**

As the Soviet Union fell, the major trend in thecisb security schemes in
Eastern and Central Europe consisted in giving modependence to social
security funds from the state. However, in somet@éiiEuropean countries social
security budgets remained a part of state budietifi Estonia). Another important
measure consisted in the involvement of sociahgastin the management of social
security funds. This is especially relevant for bmanches of social security that are
financed through the contributions of employers andkers**?

The social security legislation in the Central Ewgan post-socialist
countries was substantially amended or complethgwed in the years following
the fall of the Soviet Union. The new economic dtods required a thorough
rethinking of the whole social security systemsthese countries. For instance,
mass unemployment induced the introduction of uneympent benefits in all these
countries, the growing inequality was the reasartiie development of the system
of social assistance to the most disadvantagedgrou

Thus, for instance, in Hungary, a package of sas®alrity legislation was
adopted in 1997. The package included the Law emtbavision of social insurance
pensions, the Law on private pensions and privaiesipn funds, the Law on
compulsory health insurance and health care sexviBéso, the Law on social

services and social insurance of 1993 was amefdwdnew Hungarian legislation

241y, Rys, Reinventing Social Security Worldwide: Back to Btiats, 2010, The Policy Press,
University of Bristol, p. 36 ss..

2421 LOURDELLE, Central and Eastern European Countries: the Traasifrom a Planned to a
Market Economy — What Consequences for Social Bgzur Labour market and social protection
reforms in international perspective : parallel converging tracks? edited by HSARFATI AND G.
BonoLl, Aldershot, 2002, Hants Ashgate Publishing Ltd494 .
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lowered the standards of social protection through:increase of retirement age,
particularly for women, the privileges for the wark hazardous conditions were

cancelled, the amount of some benefits was cut.

In Poland, the Social Insurance System Law of 18kmr 1998 and the
Law on Pensions from the Social Insurance Fundrdbécember 1998 introduced
significant changes into the system of social iasae. In particular, the transition
to the contributory system in the old-age insuratice equality in employer’s and
worker’s contributions was introduced, the methddcalculation of pensions
beyond the contributory system was amended. The dfa?b June 1999 amended
the legislation on sick leave and maternity leadlso, the Law on accidents at
work and professional diseases of 1975 was amended.

In Bulgaria, the Code of compulsory social insusem@s adopted in 1999.
Prior to the adoption of the Code, the Law unemmlegt protection and
employment promotion of 1997, Health Insurance L&wl1998, and the Social
Assistance Law of 1998 totally amended the Bulgasacial protection system.
Significant changes were introduced in the old-aggirance scheme. Thus, the
requirements regarding age and employment experiewere raised; the
contributory system was introduced, like in Hungang Poland, the provision for

the gradual equalization of workers’ and employegsitributions was introduced.

In Czech Republic, new legislation was adoptedh@ areas of old-age
insurance and social assistance. The new CzechA@d#dBenefits Law of 1995
increased the retirement age, especially for wons eliminated privileges
related to hazardous working conditions. The Sodmsurance Law of 1993
introduced significant changes in the system ofadoosurance. Along with these
developments, the Health Insurance Law of 1956amasnded more than 20 times.
These amendments included the cut in temporary plusgmment benefits and the
transfer of the financing of child benefits fromahd care system to social

insurance scheme.
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In Romania, the Law on the System of State Pensaadsother Rights for
Social Insurance was adopted in 2000 and had afyougli character, as it

incorporated different areas of social protectioomne legal act.

However, despite the fact that in many cases thel lef social protection
was lowered, the new legislation in Bulgaria, Huyg&oland, Romania and Czech
Republic provided for the possibility to apply thevisions of the old laws during
a long transition period in case it guaranteed drgevel of protection for the

beneficiary.

1.5 Ratification of international legal instrumenis the area of social

security and labour relations

All Eastern European and Central Asian states hatrked the eight ILO
conventions on international labour standards. &keeption is Uzbekistan, as it
has not ratified ILO Convention No. 87 on the Fmadof Association and
Protection of the Right to Organise. The ILO CortienNo. 138 on The Minimum
Age was ratified by Uzbekistan in 2009.

ILO Convention 102 has only been ratified by thdlofeing Eastern
European countries: Albania, Bosnia and Herzegovihwdgaria, Croatia, Czech
Republic, Montenegro, Poland, Romania, Serbia, &y Slovenia, and the

Former Yugoslav Republic of Macedonia.

The general level of the ratification of ILO conwens varies significantly
among Eastern European countries with Georgia gaatified 16 conventions and
over 80 conventions ratified by Poland and Bulg&Hailso, most countries in the

region have ratified the European Social Ch&fter.

243 A KUDDO, Labour Laws in Eastern European and Central Asiau@ries: Minimum Norms and
Practices 2009, The World Bank Human Development Networdgi&l Protection & Labor Team.
244 http://www.coe.int/t/dghl/monitoring/socialchamresentation/Overview_en.asp
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What is more important for this research is thatBEuropean Code of Social
Security (Revised), which is a replication of th©IConvention 102, has only been
signed by 13 countries, all of which are WestermoBean states, and it has only
received one ratification — from the Netherlandsither Russia nor Ukraine have

not signed the Code.

Finally, the Eastern European countries which agenbers of the European
Union are covered by the EU regulation in the afesocial security.

1.6 The regulation of financing and administratiof social security systems in

Eastern European countries

The transition period in the post-Soviet countvess an unprecedented
historical period. Some sustain that the path amdse most transition countries
could be compared to ‘shock therapy’. The apprdactransition strategy by and
large reflected the views shared by the Bretton dlgaastitutions, but also by the
political forces that came to power in many of thev state$’ The “Washington
Consensus” with its neo-liberal approach was tleelgminant ideology behind the
reforms which included ‘freeing prices, removingpsidies, opening up the national
economies to external trade and investment, rengoechange controls, achieving
budgetary equilibrium, privatizing enterprises,sthy unprofitable companies and
reducing social expendituré&®®

The systems of social security in the transitionntdes of Eastern Europe
are still not defined. However, their main featuoas already be identified. The
social security systems differ in the various regiof post-Soviet space: the Baltic

245 D, GHAI, Social security priorities and patterns: A globakrppective,discussion paper,
International Institute for Labour Studies, 2002

246 As D.GHAI argues, ‘this approach was considered economieattypolitically superior to other
alternatives. Economically, it consisted of a demaitually supporting policies that would quickly
put the national economies on a rapid growth pdtiér @n inevitable but short-lived recession.
Politically, it would make reversal to communisnrtwally impossible by destroying its central
pillars.” In D. GHAI, Social security priorities and patterns: A globarppectivediscussion paper,
International Institute for Labour Studies, 2002.
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countries, Central Asia etc. Even though, the $a®maurity systems across the

region were influenced by common factors, such as:

. Low productivity levels caused by the centrallyrpiad economy of
the Soviet Union;
. Fast decline of employment rates and the rise ey

. A crisis in public finances.

As Dharam Ghai argues, “the international financuastitutions and
European regional organizations exerted a decisfiigence on the formulation of
new arrangements. The system that emerged incéggoralements of the
continental and liberal welfare models. However,itg actual working, it also

shared some features of the social security sysiteamsveloping countries>?’

The following changes were introduced to the fimagand administration

of social security systems in the countries ofdkeSoviet bloc:

. The subsidies which were common in the Soviet aysteere
eliminated;
. The participation of the private sector in healtiiecand education

increased, though in most countries these areamuaento be financed mostly by
the state;

. Separate funds were created to finance old-ageiqrensmaternity
benefits, disability benefits, sickness benefitscbntrast to the old system where
these benefits were financed by the state, thas#gsfare financed on a collective
basis through the contributions of workers and eysais;

. Unemployment benefits which are financed by théesta through
contributions were introduced;

. Social assistance schemes were created due tontnease in

poverty rates;

247 K. Gusov, Pravo Sotsialnogo Obespecheniya Roséiscow, 2008, Prospekt, p. 587 ss.

144



Chapter IV

. Some countries partially privatised their pensiarthesnes and

introduced two-tier or three-tier pension schefi@s.

It is possible to say that all in all an efficiembd comprehensive social
security system which was in place in the Sovieobmwas replaced by “a highly
selective” system which did not provide a compreinen coverage for the whole
population. In a society where unemployment wastprally non-existent before,
many people found themselves unemployed and withmtright to receive any
financial support from the state. Another major ljpeon is informal economy,
which is the reason of many financial problemsyadl as of the exclusion of the
large proportion of the population from the sosieturity system. By this standard,

the so-called countries in transition resemble tiemin the developing worff?

It has been established at the international ldheinks to extensive
economic research that the problem of exclusiora dfig part of a country’s
population from the social security system is noaricial, but rather political and
administrative. The reason of such exclusion iselabad distribution of resources
at the national level, and not the lack of moneyassist everybody. Global

challenges to pension systems and problems of &sgg@nsion system.

Russia’s transition to market economy required adexreforming of the
pension system, its transformation from Soviet eaysof state pension coverage
into the system obbligatory pension insurancable to adapt to cyclic character of

market development independently, without partitgreof the state.

The principal incentive for the start of pensiosteyn reform on insurance
principles for Russia, as well as for all developedntries of the world community
was demographic crisis, which increases pensioddmuon working population and
bears serious threat to financial capacity of sia@sion obligations. At the
beginning of 2000-s it was supposed that Russialdvaundergo the whole

acuteness of demographic crisis from the mid of02§2when the amount of

29 D. GHaI, Social security priorities and patterns: A globakrppective,discussion paper,
International Institute for Labour Studies, 2002
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working people would be less than the amount okjerers. Demographical crisis
made not only Russia, but all developed countrfete world, to search the ways
of their pension systems optimization. Huge infleeeron this process was exerted
by the published research report of the World Bé&kkerting the Old-Age Crisis:
Policies to Protect the Old and Promote Grodth”

The main idea of the report lied in the fact thae only efficient means
against the negative consequences of populatianisggas full or at least partial

privatisation of the state (social) system of pensioverage.

Under insistent recommendations of the World Baink,the Russian
Federation, starting from the year 1998, conseeusiteps on transition of state
pension system to contributory principles of finagc have been executed.
According to the Programme of Pension Reform in Bwssian Federation,
approved by the Decree of the Government of thesi@nsFederation as of
20.05.1998 No. 463, the stabilisation of existingtribution system of pension
coverage could be reached only by means of gratkelof pension age and the
simultaneous abolition of all existing privilegedated to premature retirement. As
an alternative to adopting this unpopular measaregradual transition from
common distribution system to combined system ofsf coverage, where a
considerable role is played by the contributory naesisms of pension financing, is
stipulated. Formation of considerable pension adsraccording to the developers
of the programme will allow reduction of financidependence of the pension
system on correlation of the number of working pgesons and pensioners, and
thanks to this essentially increase its stabilityece of unfavourable demographic

changes.

Because of this, the 1998 Programme did not stiputeeasures on rise of
pension age, as well as was based on the factthiahodel of formation of state
pension coverage with gradual introduction of acglative element suggested in it

will allow to balance the incomes and obligatiofidPension Fund of the Russian

#Caverting the Old-Age Crisis: Policies to Protecet®ld and Promote Growitworld Bank, 1994.
This report was prepared by the group of expeasifthe World Bank on the basis of analysis of the
experience in introduction of accumulative pensgstems in several Latin American countries.
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Federation (PFR) during the whole transitional e juntil the year 2020) without
the increase of base rate of insurance contribsitidforeover, it was supposed that
in long-term perspective the tariff policy in stgpension insurance had to be
oriented at gradual decrease of charging tariff i@mrkers working in normal
technological and climatic conditions. The sameplidgy was fixed in the § 2.10
“Pension Reform” of the Programme of Social andrieroic Development of the
Russian Federation for average term prospect (20@004), approved by the
Decree of the Government of the Russian Federasasf 10/07/2001 No. 910-

In the 2001 Programme it was stated that as atrettihe acceleration of
the population’s ageing, the increase of the numiffepensioners would be
accompanied by the decrease of working people peifig payments to pension
system. This is why retaining of distribution piiple of pension financing in
prospect would lead to the deterioration of timaficial state of the pension system
and the decrease of the level of pensions paithisnrespect since January 1, 2002
transition of pension system to obligatory mechasif accumulative financing
with the use of private institutions (companies’nmagers and non-governmental
pension funds) was stipulated, and this was rehbgemeans of adoption of federal

legislative package on pension reform.

However, many developed countries (such as Frabeemany, Italy, Spain
etc.), irrespective of the relevant political ancb®omic discussions which are
taking place in these countries at present, haveaken the decision to introduce
compulsory accumulative components in national jeensystems. The systems of
pension coverage in these countries are organismmding to the solidarity model

and pension accruals are formed by the populaticlugively on a voluntary basis.

In many respects such a healthy conservatism de#tgng countries of the
world is connected with the significant changethim views of the World Bank and
International Monetary Fund regarding the introdarcof accumulative mechanism
of pension financing as a panacea from demograpinscs, as well as with the
absence of open support of accumulative systemebalbof some specialised UN
institutions, namely the International Labour Orgation and the International

Social Security Association.
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2. Financing and administration of social security ithe Russian

Federation

The Constitution of the Russian Federation does mamvide for a
mechanism of financing of social security systeneitiNer does it contain
provisions related to the administration of socigcurity schemeS® The

mechanisms of financing of the social securityaysimay be the following:

. Transfers from the state budget;
. Compulsory social insurance;
. Voluntary social insurance.

However, the primary mechanism of the social ségtimancing in Russia
is compulsory social insurance. This approach gpstted by the legislation of the
Russian Federation, as well as a number of desisibthe Constitutional Court of
the Russian Federatidrf.

As it was described above, the social security esysof the Russian
Federation experienced significant transformatiothe 1990s due to the fall of the
Soviet Union. In this period, specialised sociatwsgy funds were created. The
funds included the Pension Fund of the Russian ra&éde, the Social Insurance
Fund of the Russian Federation, the Federal Fur@@oaipulsory Health Insurance
and the relevant local funds, as well as the SEatployment of Population Fund.
The funds; resources were not consolidated inttite vudget which contributed to
the transparency of their management. This syster® m line with the main
requirements of the financing and administration sofcial security schemes
provided by the standards of the International lLab@rganization. The funds

covered all nine branches of social security ideatiin the Convention No. 102.

%1 Article 39 of the Constitution of the Russian Fexdien dated 12 December 1993 provides for the
following rights: 1. Everyone shall be guaranteedial security in old age, in case of disease,
invalidity, loss of breadwinner, to bring up chidrand in other cases established by Rv&tate
pensions and social benefits shall be establiskdavis. 3. Voluntary social insurance, development
of additional forms of social security and chashall be encouraged.

2K, Gusov, Pravo Sotsialnogo Obespecheniya Rosétiscow, Prospekt, 2008, p. 42.
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The funds collected social security contributions loehalf of employers and

beneficiaries according to the principle of papitive management>

In July 1999, the Federal Law regulating sociabiasce was adoptéd*
The law regulated the fundamental principles ofiaogrotection in the Russian
Federation, which encompass the following:

. Financial stability of the social security systerhrough the

equilibrium between the level of social securityngdbutions and the level of

benefits;
. Universality and the mandatory character of saosdirance;
. Accessibility of social protection to the insuregtgons;
. State guarantees of protection of beneficiariesfsocial risks;
. The delivery of social protection by the insuregesapectively of its

financial situation;

. The state regulation of the system of mandatoriatotsurance;

. Participatory management and participation of ttekedholders in
the administrative bodies;

. Social controf®®

In addition, legal mechanisms aimed at the pratactf social security
funds were created. The budgets of the specialsmamial security funds were
granted independence from the state budget or kaetdorities. In addition, the

functions of the federal and local social secuaiiyhorities were separated.

The guarantees to ensure the financial viabilityhef social security system
in the Russian Federation were regulated by Ar@deof the Federal Law “On the
Basic Principles of Mandatory Social Insuranceha Russian Federation”. Such
guarantees included transfers from the state budgewell as investment of social
security funds in the state obligations of the goweent of the Russian Federation
and ensuring the profitability of such investmenhe activity of private social

3 1dem

%4 Federal Law No. 165-FZ “On the Basic Principlesvizindatory Social Insurance in the Russian
Federation” dated July 16, 1999
K. Gusov, Pravo Sotsialnogo Obespecheniya Rosétiscow, Prospekt, 2008, p. 42.
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security funds was also regulated. It was providgdhe Law that annual budgets

of such funds had to be regulated by federal laws.

However, despite the regulation described aboves firocess of
transformation of Russian social security systens wather chaotic. A strategic
approach was missing, and the laws adopted oftege wet grounded on sound

economic analysi&?

According to the Federal Law dated 5 August 2000148 social security
contributions were consolidated into Uniform Socialx (UST). Thie purpose of
this measure was to eliminate the differences bmtwsocial contributions and
taxes. However, this measure goes against the pnigiciples of the financing and
administration of social security guaranteed by ititernational standards in the
area of social security adopted by the Internatidrebour Organization. The
special status of social security contributionaieed at guaranteeing transparency
and good governance of social security schemes, Atarting from 2001 the state
unemployment fund was abolished. Therefore, thee sitaemployment insurance
was eliminated. The unemployment insurance is naysgrovided from the funds

of the state budget, which alters the social secayistem profoundI§>’

The UST was introduced according to the Federal bawThe Enactment
of the Second Part of the Tax Code of the Russeleifation and the Introduction
of Amendments in Certain Legal Acts of the Rusd$taderation” No 118-FZ dated
5 August 2000. The UST was allocated to the penkiod (to finance retirement
pensions), federal and local funds of the compyl¢malth insurance, as well as
social insurance fund. All employers, including iindual entrepreneurs, farmers,

lawyers, private notaries, are obliged to pay tis£P®

2% |dem

%7 | dem

258 M. ZAKHAROV, V. SAVOSTYANOVA, E. TUCHKOVA, Kommentariy k novomu pensionnomu
zakonodatelstvu (postateynyj kommentariy k Fedgnalrzakonam “O trudovyh pensiyah v
Rossiyskoy Federatsii”, O gosudarstvennom pensionobespechenii v Rossiyskoy Federatsii”)
M.: TK Velby, 2003.
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2.1 Administration of the social security systerthim Russian Federation

According to the Russian legal doctrine, the festbiat determine how the
administration of social security is carried outlude:

. The method of the funds’ accumulation in finan@alrces which

are used to finance social security system;

. The circle of beneficiaries that are covered frohe tfunds

accumulated in a certain financial source;

. The methods of social security protection carriaetlfoom a certain

financial source for a certain circle of benefiear

. The system of bodies which provide for social siggr®

The methods of administration of social security eonstantly undergoing
transformation. Their relevance is concentratethenfact that they allow the state
and the society to distribute the gross domestadyect among the population
through the system of social protection with resgecthe principles of social

justice®®°

The methods of social security administration wrach now used in Russia
can be classified according to the level of thentwalization into centralized,
regional, as well as local. The centralized metheds be subdivided into
compulsory social insurance, social assistance ftloenstate budget, the mixed
form of social security applied to certain subjetts

The system of compulsory social insurance in Russigegulated by the
Federal Law “On the Basics of Compulsory Sociautasce” of 16 July 1999. The
law provides for legal, economic and organizationsthods to ensure social

protection for the unemployed (in particular casesnployees who suffered

29 M. ZAKHAROV, E. TUCHKOVA, Pravo sotsialnogo obespecheniya Rossii: ugHdh. 2005, C. 59.
20K Gusov, Pravo Sotsialnogo Obespecheniya Rosétiscow, Prospekt, 2008, p. 42.
261

Idem
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accidents at work, disabled persons or personshakie got a professional disease,
maternity leave and confinement, the loss of bréawley, old-age pension, health

insurance eté?

2.2 Pension reform in the Russian Federation

The main purpose of the Russian pension reform lwhias launched in
2002 was the realisation of the principles of doicisurance that would allow for
the balance of social security rights and obligation the long-term perspective. In
addition, all measures had to be adapted to a distmacroeconomic and
demographic indicators at each stage of the refétma.main purpose of the reform
was to supplement PAYG schemes with private volynsgehemes funded on the
individual basis. The main goal was to ensure fagdfor old-age pensions.
However, the private schemes encountered problentis tve collection and
retaining of funds due to numerous reasons, sutheagopulation’s mistrust in the
local financial institutions, the lack of propervgonance and investment policies

etc?®

Thus, at the stage of 2002, the solution of sucheati and long-term tasks

was foreseen:

- To increase the real amount of social security jpassand to create

efficient mechanisms of their protection from dejpmégon;
- To guarantee the financial stability of the sosedturity system;

- To stop the trend towards the equalisation of $e&eurity pensions
and to increase their dependency on the amounba@élsinsurance contributions

made on behalf of each beneficiary;

- To increase the relation between the amount ofabasecurity

pension received and the level of previous revenasswell as of insurance

%2 1dem

263 3ee KMULLER, Towards contributory approaches: pension refornthia transition countries,
2003,p. 9 ss., found on
http://www.diegdi.de/CMSHomepage/openwebcms3.nsB_contentByKey)/ENTR7C7BST/$FI
LE/Towards%20contributory%20approaches.pdf
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contributions paid for the worker. According to ttevelopers of the reform, in this
way, one could motivate of employees and employ&rs pay insurance

contributions;

- To prevent the crisis of the Russian social segsgstem due to the

ageing of the populatioff?

In addition, thecurrent tasksof the reform included the adjustment of the
right for a certain social security pension to taegth of service and the level of
previous earnings. Also, the structure of socialgéy pensions was changed, and
a special pension formula aimed at the preventfamgication and the increase of
differentiation of the levels of pensions was iduoed. The amount of insurance
contributions for an insured person and the expedigation of the payment of
social security benefits started to be taken irdcoant. An extremely important
innovation was the introduction of subsidiary raesgbility of the State for the
obligations of the social security scheme as welbfithe principle of the general
responsibility of the State to guarantee the scleifmeancial stability. Thdong-
term tasksincluded the introduction of the contributory maolsm of financing
with the goal to preserve the achieved level ofad@ecurity coverage and possibly

to increase the level of coverage through the ihtetion of personal accourfts.

However, not all planned measures of the 2002 panseform were
realised. One of the most acute problems is thelaggn of the early retirement
pensions, which cause large deficits of the pensisiem. The Federal Law on
Labour Pensions in the Russian Federation whicheciamo force on 01/01/2002
stipulated that early retirement pensions wouldb®paid to persons transferred to
private pension schemes. The draft laws No. 183534 Obligations of
Professional Pension Systems in the Russian Fealeranhd N0.183365-3 on
Insurance contributions for the financing of congouy professional pension
schemes passed the first reading in the Parliamer26/06/2002. Since then, no

developments have followed in their respect.

264 M. ZAKHAROV, E. TUCHKOVA, Pensionnaya reforma v Rosdil., Valent, 2002, p 56.
25 5ee MZAKHAROV, E. TUCHKOVA, Pensionnaya reforma v Rosdil., Valent, 2002, p. 78.
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The lack of efficient investment policies is anathgjor problem of social
security funds management in Russia. In Russisgmh@ present system, there are
no state guaranties for the compensation for soraflegative rate of return from

investment of social security funds, i.e. directuetion of the level of benefit§®

The possible reasons for the slow-down in developneé accumulative
component of pension system besides the above-onexdtidisadvantages lie in the

following:

- The absence of right of an insured person t@sbdhe way of formation

of their pension savings (voluntary or compulsory);

- The absence of guaranties of pension savingemmeason and the lack of

trust of citizens to non-governmental institutions;

- The absence of the property right of an insuredq@n to pension savings
and of the possibility to transfer by heritage th@nsion rights on accumulative
pension part;

- Low returns of pension savings due to the limisk of investment

instruments and the immaturity of the capital méfie

- Non-transparency and inefficiency of work of ngovernmental
participants of the pension system and their lovestel of accountability if

compared to the state pension schéffle;

%% This problem is common for the social securityteys in Eastern Europe that have undergone
reforms in the period of transition. See Mbuzek, Pension system reform in Central and Eastern
Europe Post-Communist Economies, 2008, vol. 20, issye 119-131.

27 According to the Independent Evaluation Grouphaf World Bank, “A number of Europe and
Central Asia countries assisted by the World Banknulti-pillar reforms had financial sectors that
did not have sound financial systems. At the tirheirt pension reforms were enacted, four
countries—Kazakhstan, Romania, Russia, and Ukrahleefinancial sectors that, as evidenced by
the European Bank for Reconstruction and DeveloprniBRD) financial system rating (figure
3.3), did not exhibit (1) substantial progress ank solvency, (2) a framework of prudential
regulation and supervision, (3) full interest rhlberalization with little preferential access tbeap
refinancing, (4) significant lending to private ergrises, and (5) a significant presence of private
banks.” — See The World Bankension Reform and the Development of Pension rBystén
Evaluation of World Bank Assistan&ashington D.C., 2006, p. 23.

%8 The World BankPension Reform and the Development of PensionrBysfan Evaluation of
World Bank Assistanc®#/ashington D.C., 2006, p. 26.
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- Low level of incomes and revenues, which areffigant not only for the

accumulation of satisfactory pension savings, bahdor current needs.

Thus, further improvement of accumulative compos@itpension system
is necessary. Besides, at this stage of the refibrene were not created conditions

for full realisation of other measures aimed at:

- The long-term financial independence of the budgahe Pension
Fund of the Russian Federation;

- The proper level of the compensation of the lostome (the

correlation between the old-age pension and theageesalary in the country);

- The guaranty of the minimum subsistence level ttsfpmers.

One of the basic reasons for the deficit of thegetiaf the Pension Fund of
the Russian Federation is the absence of soundradtstudies which leads to the
non-correspondence of the level of insurance dmutions to the amount of state
pension obligations in accordance with the curramtl former legislation. The
pension reform of 2002 provided for the transfoioratof tariff policy. The
insurance contribution in the amount of 14 pergapints of the UST (Uniform

Social Tax) was established in 2001.

Thus, the principle of the equal distribution o$@arces for the financing of
basic and insurance parts of the old-age pensiaimplemented: at 14 percent
points of established rate. However, the extrastisnorder to form the pension
savings are carried out from the insurance cortiohsg, designed to finance the
insurance part of the old-age pension (presently, amount of such extractions
reach 6 percent). These means cannot be usedefouthent financing of pensions,
which leads to creation of drop-down incomes oftrihiation pension system

part?®

%9 On inequality and pension reforms in Eastern Eeaop countries see ROHzZMANN, M.
ORENSTEIN and M.RuTkowskl, Pension Reform in Europe: Process and Progress3206e
International Bank for Reconstruction and Developtier he World Bank, 202 p.
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In order to compensate for this planned deficittred resources aimed to
cover the insurance part of the benefit a permasentce was created. According
to Article 18 of the Federal Law of 15 December 2000. 167 on Compulsory
Pension Insurance in the Russian Federation (irvéngion which was in force in
the period from 01/01/2002 to 01/01/2009) the dieétthe pension fund aimed at
the payment of the insurance part of the pensianttvdoe covered by the surplus of
funds which remains after financing the basic pathe pension. This mechanism
really worked until 01/01/2005, when the UST rassigned for financing of the

basic part of the benefit was reduced from 14 pei@ent.

Due to similar tariff policy until the 2005 tax oef, the pension fund not
only was fully financially stable, but also had @siderable reserve fund aimed at
further improvement of the pension system withtet allocation of federal budget
resources. However, in 2005 the government passedes of measures in order to
facilitate entrepreneurship and to combat inforreabnomy. As part of the
measures, the rate of social security contributas cut by 8 per cent, and the
regressive scale of insurance contributions paymest “frozen” for 5 years. The
tax was charged at the scale from 26 % to Z%As a result, the pension fund was
not able to meet its obligations, a deficit wasated, which had to be covered from
the federal budget. Thus, basic principles of cdsgry pension insurance were
violated: the conditions for the proper financingaccumulated state obligations
were not met and accordingly — the independenceaandnomy of the pension
fund. Accordingly, one of the consequences of this’e was growing dependence
of the pension fund on federal budget for finananfidgpasic and insurance parts of

benefits.

In addition, the global financial crisis has dentoated great vulnerability
of accumulative mechanism of social security finagc Besides, its negative
influence arose in the countries, most of all dedrat accumulative mechanisms of

pension coverage. In Russia, in addition to thetioead dependence on the under-

270 JoN HELLEVIG, ARTEM Usov, TAUNO TIUSANEN, The Russian Tax Reform Paving Way for
Investment2005, Lappeenranta, p. 8.
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developed financial market, the efficiency of acalative model is seriously

limited by the following macroeconomic and demodpiagonditions:

- High inflation rate makes it impossible to obtaealr returns from

pension savings;
- Low salaries of the vast majority of workers;

- Low life expectancy and, accordingly, short perdddhe payment of
contributions, which does not allow to form consalde pension savings in

principle?™

Hence, the conclusion is the following: the maiwl éime sole disadvantage
of distribution mechanism of pension coverage -exjgosure to demographic crisis
— cannot be eliminated by means of increase ofraatative mechanism of pension
coverage, as its functioning is also subject toatieg influence of deteriorating
demographic situation, as well as is accompanieadotional risks common in the

financial market.

Thus, as a result of the 2002 reform the groundsocfal and insurance
mechanisms of development of pension system werenséuding the increase of
differentiation of the amount of old-age pension amaking it directly dependent
on insurance contributions. In addition, the refornduced the increase of
beneficiaries’ participation in the creation of itheersonal pension rights through
the accumulative part of the pension. At the samme,tin order to reduce the
burden on employers, social security contributiftmrspension coverage have been
considerably reduced, which lead to the actuarigkquilibrium between the
available resources and the volume of long-terngabbns of pension system.

At present, the Russian Federation is going throtigh process of
development of the model of social protection. Gwernment has to develop the
doctrine and legislation for the adaptation of sietutory pension insurance to the
requirements of the market economy. The pecukritf this period include the

increased attention to the systemic principleshefadministration and financing of

' See Retiree Research Trends at
https://www.aarpglobalnetwork.org/netzine/TrendWétcrope/Pages/default.aspx
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social security, as well as more technical andifipgrarameters of the functioning
of the system. In this respect, the analysed thef are directed both at the reform

of the systemic principles of the system, as weltstechnical parametefs.

The main conceptual change proposed by the refsrthe adoption of the
contributions based financing mechanism of theadacurity system instead of
financing based on taxes. This choice is in linéhvihe ILO’s recommendations
addressed to the Russian Federation from the hegirof the 90s. However, the
main practical challenge related to this refornthis efficiency of the collection of
social security contributions. In addition to thikle economic crisis and the
increase in unemployment rates pose a serioust ttréae financial sustainability
of the system in the future. As the previous exgere of reforming the social
security system in Russia shows, the success ahtraluction of new systemic
principles depends on the adoption of high-quatégulations as well as their
subsequent efficient implementation. In this regsp#ds important that the draft
laws provide for the gradual reform (the abolitiohall preferential treatment) of
the system by 2015. This has not been achievedypyfthe previous reforms of

the social security system in Russia.

Another important systemic principle that is goitegbe introduced is the
inclusion of the base part of the old-age socialisty benefit into the system of
compulsory social insurance financed from sociausggy contributions and its
adjustment to the length of service. In this wag-age pensions are more related
to the employment period and are distinguished fsogial (or guaranteed) old-age
pensions. The introduction of common principlesadjustment also contributes to

the creation of the unique nature of old-age béhesed on employment period.

At the same time the base part of the benefit tsunded with the insured
part. There would be fixed base parts of diffetents of benefits and categories of
beneficiaries. When adopted, the Law should clah#&/purpose of these base parts
of benefits, as well as principles of solidarity time system of old-age social
protection. As it is practiced in many other coigsy Russia is developing

272 K. Gusov, Pravo Sotsialnogo Obespecheniya Ros$étiscow, 2008, Prospekt, p. 78.

158



Chapter IV

economic stimulators in order to motivate workessstay in employment and
postpone retirement. This measure is thought tthéeubstitute for the increase of

the pensionable age.

It is suggested by the draft law that from 2015 fiked base part will be
differentiated. Thus, it will be increased by 6 @ fvery year of employment
beyond 30 years. It will be also reduced by 3 %dwery year if the period of
employment is less than 30 years. Currently, tlyhtrifor old-age pension is
acquired by men after 25 years of employment andvbmen after 20 years of
employment. Therefore, the reform has an ambitjglas to introduce an equal
employment period which gives the right to retiref®r men and women, namely
30 years of employment. This is planned to be aelien a five year time frame.
However, it should be analysed whether this measuliein fact lead to the
decrease in the level of pensions which are guaeantccording to the present

legislation.

As regards the reform of the technical parametérthe social security
system, the key element is the introduction of thi@imum level of the social
protection of citizens. Also, the draft law prowsdr the increase of the level of
total social assistance (social security benefit$ ather financial assistance from
the state) to the subsistence minimum in the résgecegion of the Russian
Federation. However, the current legislation in faiprovides for the possibility of
working pensioners to receive both the salary Aectd-age pensiofi> According
to the draft law, the compensation aimed to achtbeesubsistence minimum will
not be paid to those pensioners that are in agraployment. In any case, in order
to guarantee the increase of benefits to subsistemaimum, it is necessary to
provide that the law is directly applicable andabsshes clear guarantees on behalf
of the state. In particular, the law has to provide specific forms of assistance
which will be analysed when determining the togadel of the social protection of a
beneficiary as related to subsistence minimum. Alge way the financial
responsibility is distributed between the cent@egrnment and the regions should
be regulated in detail.

23\, Rolk, Osnovy sotsialnogo strahovaniya: monografiyl, 2005, p. 25.
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Despite the fact that the final objective of thgdkereform is to adjust the
social protection level of all beneficiaries of @de pensions to the subsistence
minimum, the Ministry of Health and Social Developmh of the Russian
Federation indicates that around 3 to 4 % of pews®who receive the basic social
pension will be excluded. In respect of these wabke categories of pensioners it
IS necessary to introduce additional targeted sasisistance mechanisms in order
to guarantee them an income at the level of sudrgistminimum. The law should
not provide for the exclusion of any categoriepemnsioners. Therefore, the reform
should provide for the increase of all the soctiusity benefits in Russia above the

subsistence minimum.

2.3Replacement rates and the protection from povertthe Russian

Federation

The ILO Convention of No. 102 and European CodeSo€ial Security
stipulate for the replacement rate to be calculateaorrelation of the amount of
pension of a standard beneficiary and his/her pteviincomes. The rate is
established at the level of 40% only for standaddficiaries, the main requirement
for which is to have 30 years of insured employm@nt old age pensions). ILO
Convention 102 refers to a ‘skilled manual laboussra basis for the calculation of
replacement rates?

For other pensioners, norms of replacement areceetyroportionally.
Besides, the pension must correlate not with therisa of other employed people
at present as it is provided by law in Russia, With the former income of the
individual in the period, immediately preceding #pointment of pension.

Elaboration of the complex of measures on furthggrovement of pension

system must be directly interrelated not only withij but it also interrelated with

27 5ocial Security Spending in South Eastern EuropE€ofnparative Reviewnternational Labour
Office 2005, p. 33.
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basic macroeconomic parameters of the country’seldpment and strictly
synchronised for a long-term prospect (for the whpériod of pension reform).
This is why correlation of all stages of pensiofoma with the macroeconomic
situation at each stage of the reform is extrenmajortant, and is provided by the

current Budget Code of the Russian Federation.

Therefore, the replacement rate in the Russianrkgde is principally
different from the methodology of the Internatiohabour Organization. In Russia,
the solidarity indexation method is used, whicltasculated based on the average
social security benefit of all beneficiaries in th@&rent year and the average salary

in the economy for the same period, reflected ic@atages’®

2.4 Adjustment of social security benefits in the Raursiederation

Federal Law “Retirement Pensions in the Russialefaion” (art. 17, para
6) provides for a uniform regulation of the indeaat of the insurance part of
retirement pensions annually since 1 Apirl accordance with the increase of the
average monthly earnings in the Russian Federatiom,not exceeding the annual
index of the PFR’s budget income calculated for peasioner, assigned to the

payment of this part of pensions.’

As regards the indexation in accordance with tloeeimse of prices, it is not
independent in juridical and procedural aspect. #ventive (or advanced)
indexation can be undertaken in the current yearides increase during the period
determined by the Law (a quarter or half a yeaceeded the 6-percent threshold.
Actually, this is an insurance mechanism assignedavoid a sharp fall of
pensioners’ purchasing capacity in case of higlatioin until the term of an annual

indexation of the amounts of an insurance compooémtensions in accordance

27> M. FILIPPOVA, Pravo sotsialnogo obespecheniya: uchab., 2006, p. 123.
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with the increase in average monthly earnings fapgla limit in accordance with
the PFR’s income)’®

This measure confirms the auxiliary (or intermeeliatharacter of the
indexation in accordance with prices increase thatonfirmed with the fact that
annual indexation in accordance with the averagathiyp earnings increase (the
PFR’s income) since 1 April is exercised in direglation to the indexation in
accordance with prices increase in the previous.y€ae modification of the
regulations of amounts indexation of retirementsp@ms’s insurance part, which
was determined by the legislation of 2002, in tteywf conserving the indexation
only in accordance with prices increase, as itdesen proposed by the experts, will
come into a direct collision with social and leghlaracter of retirement pension
determined in Art. 2 of the Federal Law “Retiremdtgnsions in the Russian

Federation’’

According to the mentioned article a retirementgp@m is determined as
monthly monetary payments and fees to insured psras a compensation in case
of loss of earnings due to incapacity for work agason of old age or disability,
and the payments in relation of the loss of theiclvishall be paid to the disabled

members of the insured persons’ families.

As we can see from the above, a direct interrglatd the retirement
pension and previous earnings is one of the fund&aheprinciples of social
insurance in Russia. That is why when the Fedexal tRetirement Pensions in the
Russian Federation” was adopted in 2001 the indwxatf the retirement pensions
insurance part determined in accordance with thee@se of the average monthly
earnings was introduced to conserve this relatipnsturing all the period of
receiving a pension, and that the amounts of asdigrensions were not were

adequate compared to the changes in the leveluihea in the countr§’®

278 M. ZAKHAROV, E. TUCHKOVA, Pravo sotsialnogo obespecheniya Rossii: uchb, 2005, p. 67.
2T M. ZAKHAROV, E. TUCHKOVA, Pensionnaya reforma v Rosdil., R Valent, 2002, p 56
2’8 E KHOLOSTOVA, Sotsialnaya politika2001,INFRA-M, , p 28.
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In case the indexation is only carried out in elato the increase in prices
negative social consequences may appear. Thugo#fécient of substitution of
the lost earnings is traditionally calculated insBia as a correlation of the average
retirement pension to the average salary in thesiBos Federation. As a
consequence, the current challenge in the Russder&tion relating to bringing
the replacement rate to 40 per cent of the loshiegs determined by the
International Labour Organization Convention No H¥ minimally allowed rate

remains uncompleted.

Moreover, the indexes of the planned old-age ma&ém pension amount
growth and the correlation of the average old-ajeement pension with the rate
of minimum living wage will become considerably lesy which will have a
negative impact on the level of pension insuranicéhe citizens. It ought to be
noted that an analogous (a double-stage) pensidaxation order has been
determined by the Federal Law “State Pension Imsgr@ the Russian Federation”
(art. 25) concerning to social pensions.

Thus, social pensions have been annually indexed éwpril taking into
account the growth of the prices for goods andisesvfor the previous year. In
case if the rate of pensioner's minimum living wagehe Russian Federation for
the specified period exceed the rate of pricesesse for goods and services, since
1 July, an additional indexation of social pensifmsthe difference between the
annual index of growth of pensioner's minimum liyirwage in the Russian
Federation and an annual index of prices increasgdods and services shall be

exercised.

2.5Social security in the conditions of financial ¢sign Russia

The Decree of the Government of the Russian Federhio. 1662-p of 17
November 2008 provides for the continuation of pamseform in view of long-
term social and economic development of the RusBedteration for the period
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until 2020 (CLTD-2020). The Decree set the follogviong-term targets of pension

system development:

- The growth of the average old age pensions by 20028 up to not

less than 2,5-3 minimum living wage per pensioner;

- Starting from 2010, to provide the minimum levelsofcial security

benefit not less than the value of minimum wage;

- To create conditions for the increase of the reptant rate of the
lost personal income, for which insurance contrdng were accrued, to not less
than 40%;

The improvement of the pension system, execute&2DirD, was planned to
be carried out in conditions of economic growthg #ime most important targets for
development of pension coverage were not achielkd. crisis has considerably
corrected pension policy of the majority of couedti Many of them cut social
security funding, froze the indexation of pensiomsduced the accumulative
component, and undertook other measures aimedsdtisy costé’® Irrespective of
the crisis, in 2010, the government of Russia uodéra series of measures aimed
at further development of the social insuranceesysand the functioning of the

system of pension coverage:

- Thus, the inefficient uniform social tax (UST) waisolished and individual
contributions for obligatory pension insurance ahated in 2001 were
reinstated. Starting from 2011 insurance contrdngishall be established at
the level of 26%, approaching the necessary mininfamensuring the
financial independence of PFR (although initiallyvMas planned to realise
this measure in 2010, which would essentially redtie pressure on the

federal budget);

- Unfair differentiation of the tariff for differentategories of

insurers-employers, which lead to non-observancth@fpension rights of

2’9 See AHEISE, H. LIERSE Budget Consolidation and the European Social Mdkled Effects of
European Austerity Programmes on Social Securisge®ys 2011, Friedrich Ebert Stiftung, p. 11.

164



Chapter IV

insured persons, was eliminated. It is worth mentig that the increase of
insurance contributions tariff is carried out notmediately, but gradually
over five year period (with transitional period pided for employers, for
which the rate of payments to PFR was considedalalgr);

- The functions of the insurer (the PFR) on admiatgin of
insurance contributions in limited combination wiifitroduction by the
insurer of individual (personified) record of fomgi pension rights of

insured persons are renewed;

- Economically ungrounded regressive scale was daagel
and according to the experience of the majoritgaintries the upper limit
of salaries subject to insurance is establisheth Wit mechanism of its

annual indexation.

However, the main point of pension policy, carriegt in conditions of
financial crisis, was to increase the measures duhtianal financial support for
pensioners, especially the poorest ones. Amongethmsasures it is worth
mentioning the system of social extra payments g¢asmners, whose level of
material provision does not the value of minimuwiniy wage in the region, as well
as valorisation — recalculation of pension righitalbpersons having labour length
of service by 2002, and especially during the ggwegiod by 1991. All these social
measures are provided from financial resourcesdéral budget not only in the

period of financial crisis, but during the wholeipéd of their payment.

At the same time, financial crisis did not allowreach the main target of
pension system, built on the principles of soamsiurance, — namely the long-term
financial stability and balance of PFR budget. phablem of transformation of the
institute of prematurely appointed pensions intdependent professional pension
programmes, which would liberate general nationahgmon system from non-

insurance payments to corresponding pensionergaras, remained unsolved.
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3. Overview of the Social security system in Ukraine

The system of social protection and social welfaré&Jkraine covers nine
major social security branches listed in the ILOci8b Security (Minimum
Standards) Convention, 1952, (No. 102), althoughaldle has not ratified the
Convention. This includes health care, sicknessfitsn unemployment benefits,
old-age pensions, employment injury benefits orséasce in case of occupational
disease, family benefits and assistance relatecpremnancy and childbirth,
disability, survivors’ benefits. There are specpbvisions for victims of the

Chernobyl disaster and for veterans of World War I

In 2008, the value of one year of employment fer parpose of calculation
of social security benefits was raised from 1 %4.@6 %. Due to this measure, the
replacement rates in unemployment benefits in Wierarere brought in compliance
with the standards set by the Convention No. 1@R%4of the previous earnings

with 30 years of work experience).

According to Article 46 of the Constitution of Ukna*®°, “citizens have the
right to social protection that includes the righitprovision in cases of complete,
partial or temporary disability, the loss of thénpipal wage-earner, unemployment
due to circumstances beyond their control and msald age, and in other cases
established by law. This right is guaranteed byeg@inmandatory state social
insurance on account of the insurance paymentginéms, enterprises, institutions
and organisations, and also from budgetary and sihérces of social security; by
the establishment of a network of state, commundl @ivate institutions to care
for persons incapable of work. Pensions and otjy@est of social payments and
assistance that are the principal sources of debsks, shall ensure a standard of
living not lower than the minimum living standarsta&blished by law.” Other basic

laws regulating social security in Ukraine incluthe Law on “Mandatory State

280 constitution of Ukraine, Adopted at the Fifth Sesof the Verkhovna Rada of Ukraine on 28
June 1996, http://www.rada.gov.ua/const/conengl.htm
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Pension Insurance” and the Law on “Non-State PenBimvision”, which were
adopted in 2008*

There has been an ongoing debate about old-ageper$orm in Ukraine.
Ukrainian old-age pension insurance has threergilla

- The compulsory pay-as-you-go pension schemedoas the principles of
state responsibility and solidarity. The Pensiomdcof Ukraine administers this
scheme.

- The compulsory scheme of individual savings aot®ubased on the
principle of obligatory individual contributionstmprivate accounts.

- The voluntary contributory private scheme basedtloe principle of
voluntary individual or collective participation hyorkers or employers.

The first and the third pillars of old-age pensiwave been in place since
2004. Until now, the detailed regulation of the et pillar - the compulsory
private scheme - have not been developed, and theme has not been

implemented®?

3.1Financing and administration of social securityUkraine

The financing of the social security system in Ukeas undertaken through
social security contributions and transfers frora gtate and local budgets. There
are several specialised social security funds wipigdvide benefits and receive

contributions were created after the fall of th&iSbUnion:

- the Pension Fund,
- the Unemployment Insurance Fund;
- the Fund for benefits for temporary incapacityvimrk and funeral grants

- the Employment Injury Benefits Fund.

LN, BARANOVA, K. HIROSE, Assessment of the Social Security System in Uk2£i68-2009,
Crisis response and future reformisO Decent Work Technical Support Team and Cou@iifice
for Central and Eastern Europe, International Laléanganization ,2010.

3dem
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Transfers of resources from one fund to anothepassible. However, each
of them is a separate institution and has its odmiaistration’®® The state body
that is responsible for the administration and sup®n of the first pillar of the
social security system is the Ministry of Laboudadocial Policy with its local
branches. It is foreseen that in the future theesugion of the compulsory private
contribution scheme will be the responsibility dietState Commission for the

Regulation of Financial Services Marké{s.

Legal, financial and administrative principles afemployment insurance
are regulated by the Law of Ukraine “On mandatotgtes unemployment
insurance”, as well as the Basics of the legistatbb Ukraine on state compulsory
social insurance. The functioning of the state yslegyment insurance fund is
guaranteed by the State. The State is the guaraitdhe due provision of
unemployment benefits to the beneficiaries, as wasll of the relevant social

services.

The administration of the fund is undertaken acegydo the principle of
participative management by the state, the reptatess of the insured persons

and employers.

The supervision of the activities of the fund isrea out by the supervisory
council, which, in particular, controls the allacat of the fund’s resources. The
state control over the functioning of the unemplewt insurance scheme is

undertaken by the specialized central governmedy.bo

According to Article 16 of the Law of Ukraine “On andatory state
unemployment insurance” the expenditure of the fdimdcted to the payment of
the unemployment benefits is protected. The finagaf such expenditure has
priority. The payment of unemployment insurancedsied out on the daily basis
as the resources arrive on the accounts of the &eodrding to the principles of

solidarity and subsidiarity.

23 1dem

24 1dem
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Article 34 of the Law of Ukraine “On mandatory statinemployment
insurance” provides for the obligatory publicationthe official editions of the
Parliament of Ukraine and the Cabinet of MinistefsUkraine of the reports
regarding budget performance of the unemploymesurance fund after its

approval by the fund’s board.

In 2009, with the aim to ensure the payment of passto all beneficiaries,
a daily plan of the payment of pensions was estbédl. According to the schedule,
every beneficiary was allocated his or her indiailddate for the receipt of the
pension throughout the year. Such a measure igda@tntihe gradual distribution of
financial resources. Some categories were giveorityiin the schedule, as, for
instance, war veterans and the members of theitiésmn

Legal, administrative and financial principles dfetfunctioning of the
occupational disease and state social insuran@srechre regulated by the Law of
Ukraine “On compulsory state social insurance fremployment injury and
occupational disease which caused the loss of gmm@ot capacity”. The state is
the guarantor of the rights to social security ase of employment injury and

occupational disease.

The employment injury benefits fund is the statstiintion which is
responsible for the administration of state soaigurance in case of temporary
incapacity for work and funeral expenses. The frewdives and accumulates social
insurance contributions and other resources acugitdi Article 34 of the Law. The
fund is responsible for the distribution of socs&lcurity benefits and controls the

utilization of the relevant resources.

The fund belongs to the specialised non-budgetkeecurity funds. All the
insured persons are members of this fund. The fand non-commercial self-
governed organization. The state is the guararittreoprovision of social security
benefits and social services to the insured persbims State also guarantees the
stable functioning of the fund. The administratioh the fund is carried out
according the principle of participative managem®gnthe state, the representatives

of the insured persons and of the employers.
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The control over the functioning of the fund isreaat out by the supervisory
council, which is a voluntary body. The memberstled council cannot be the
members of the fund’s board or in other capaciigkin the fund’s management at
the same time. The supervisory council undertakesontrol over the execution of

the fund’s tasks.

The resources of the compulsory state social imserdrom employment
injury and occupational disease, as well as funexpenses are not included in the
state budget of Ukraine, and can only be usedher¢levant purposes. A reserve
fund is created in order to ensure the stabilitythef scheme. The fund submits

reports about its activity in the previous yeattte Cabinet of Ministers of Ukraine.

3.2Replacement rates and protection from poverty

According to Article 23 of the Law of Ukraine “Onompulsory state
unemployment insuranc® No. 1533-1l of 2 March 2000 the level of
unemployment benefit is determined by the averageipus salary and the length

of previous employment:

- 2 years - 50 percent;
- 2 to 6 years - 55 percent;
- 6 to 10 years - 60 percent;

- over 10 years - 70 percent.

Unemployment benefit is reduced depending on thgtheof

unemployment:

- the first 90 calendar days - 100 percent;
- within 90 calendar days - 80 percent;

25 gee the web site of the Parliament of
Ukraine:http://zakon.rada.gov.ua/cgibin/laws/argiRoreg=1533-14
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- in the future - 70 percent.

According to Article 16 para 3 of the Law, it isoprded that the resources
of the fund are first allocated to cover the expemd on unemployment benefits.
In order to ensure the financial stability of thend, a reserve fund is created. The
amount allocated to the reserve fund should notex¢he amount required to pay

unemployment benefits for no less than five caleilidgs.

It is very important to note that the amount of mpéoyment benefit is

adjusted to the level of subsistence minimum.

3.3 Adjustment of social security benefits in Ukraine

According to the Law of Ukraine “On state sociarstards and state social
guarantees” of 5 October 2000 No 2017 the adjudtwiesocial security benefits is
a state social guarantee, which is aimed to praeotnt living standards of citizens
by maintaining the purchasing power of social segirenefits. The adjustment is
obligatory for all state authorities, local authi@s, enterprises and organisations of

any property pattern.

The adjustment is carried out according to the lewJkraine “On the
indexation of the population’s incomes” of 6 Feliyua003 No. 491-IV as well as
the Government’s Regulation of the indexation & population’s incomes which
was enforced by the Decree of the Cabinet of Menssbf Ukraine of 17 July 2003
No. 1078.

According to the current legislation the unemplopiasurance benefits
are subject to indexation. The income is adjusteth¢ subsistence minimum, the

average wage and inflation raté.

%6 See U.S. Social Security Administration, Office Rétirement and Disability PolicySocial
Security Programs  Throughout the World: Europe 201QJkraing found at:
http://www.ssa.gov/policy/docs/progdesc/ssptw/2@004/europe/ukraine.htmi

171



Chapter IV

Article 29 of the Law “On compulsory state socialsurance from
occupational injury and disease” the level of beéaé$ modified in such cases:

- the change of the degree of the loss of profesktapacity;

- the change of the composition of the family of deeeased;

- the increase of the wage level according to thislitipn.

The adjustment of monthly benefits is also mademtog to the growth of
the average wage in the sectors of the nationahauoy in the previous year,
according to the data of the National Statisticahtittee. Such adjustment is
made starting from 1 March of the following yeaheTmonthly social security
benefit cannot be adjusted downwards. Thereforsedan this legislation it is
possible to conclude that the regulation of theustdpent of benefits in Ukraine is

in accordance with the ILO Convention No. 102.

3.4 Social security and the economic crisis in Ukraine

The Law “On amendments to some laws of Ukraine ndigg world
financial crisis effect reduction on employment’opted on December 25, 2008
and came into effect on January 13 2009 (hereinaftehe anti-crisis law)

introduced the following commitment to help prevezttenchment:

. The retraining of the employees that are facingunédncy is
financed by the state in case the employer agree® mismiss them.

. The state also finances the wage costs for upxtmeinths whereas
for the employees transferred to another job widlnirenterprise.

. The financing of benefits in case of forced partiaémployment or

reduction in working time (for up to 6 month in oyear).

The gradual increase of the minimum wage was rethiduring the

economic crisis. As a measure to save funds, theesof public sector employees
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were calculated on the basis of the minimum wage®®8. The adjustment to the
present minimum wage is made for those whose salatyd otherwise be lower.
The benefits of public sector employees were cuichviteduced their monthly
income by up to 50 %. A ban to open new positiongublic sector was introduced
by the parliament. The ban to purchase vehiclepudylic institutions was also

approved.

The major drawback of the present system of s@ssistance in Ukraine is
that it is highly regressive and inefficient inrtex of protecting the most destitute.
Most social benefits are provided as in-kind berdfie. social privileges) or on a
universal basis (i.e. regardless of the househmdme level). Social privileges in
2007 accounted for about one third of total expemes on all social assistance and
protection programs, with even larger share bekf@/. The only existing social
assistance program explicitly targeted to the posocial assistance to low-income
families — suffers from a low coverage of poor pagan (in 2006 only 15% of the
households from the bottom decile received thisetgb social assistance) and
inadequate size of the benefit (defined at thellefehe guaranteed minimum).
Another program originally oriented at poor fanslie utilities subsidies — has even
lower coverage (2.9% in urban area, and 0.5% iralrarea in 2006) but
significantly higher inclusion error. Given thed& constraints of the government,
in particular in the course of recession, it is @ssary to reduce unnecessary
spending (e.g. remove generous benefits and pyesldor non-poor households)
and improve targeting and allocation efficiencytlod system redistributing released

resources to the most vulnerable groups of popuati

One of the measures — the introduction of paidipulbrks — has been a
novelty for the Ukrainian labour market. In Juné®2Q@he enforcement mechanism
for this measure was adopted. The registered urmmegblpersons will be offered a
possibility to work in construction and reconstrantof sport, transport, medical
and touristic infrastructure, as well as at thenpses for Eurocup 2012. The
training, housing and the transportation from aggion to another will be financed

from the unemployment fund.
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State authorities will provide assistance in therugment of workers, e.g.
pass their data to potential employers. However, dhlaries will be paid by the

direct employers.

According to the Labour Code of Ukraine:

. In case of dismissal by employer the person hdsetaotified two
months in advance.

. The severance pay is equal to one monthly salary.

. A dismissed person is entitled to unemployment fisnafter one
month of unemployment.

. If a person quits the job voluntarily he or she estitled to
unemployment benefits after 90 days of being regest as unemployed.

. If a person quits the job “by the agreement offtadies” he or she is
entitled to unemployment benefits after 7 daysraaployment.

. The level of unemployment benefit is calculatedeolasn the official
salary but it cannot be higher than the averagesviagthe region. The minimum
unemployment benefit is 360 Hryvnas (47 US dolldms) those who were not
insured and 500 Hryvnas (65 US dollars) for insyrersons.

The anti-crisis law made it harder to get the righttnemployment benefits.
Also, the list of persons paying the contributiomas widened; the level of

contributions to the unemployment fund was incrdase

The list of insurers is increased to include thelegers that use the work of
persons under civil law agreements and militarysurlso, the list of persons that are
entitled to the compulsory unemployment insurarased (pay the contributions) has
been increased to cover the military personnelsgmsr who work under civil law
agreements, working pensioners, persons who watKipe, foreigners and persons
without nationality who are temporary employed krdine.

The list of persons who are considered employed (#at are not
entitled to unemployment benefits) was increaséa anti-crisis law provided that
persons who have a “personal agricultural houséhgplelople in rural areas who

have a garden) had to be considered as employkd.ciange of rules resulted in
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virtually all people in rural areas being consider®t eligible for unemployment
benefits. According to the law for people who dbgir job “by the agreement of the
parties” (i.e. voluntarily) the payment of unemptumnt benefits starts on the’day of
unemployment. To receive the unemployment benafifgerson has to be officially
registered as unemployed for 91 days. These twogdsahave recently been found
unconstitutional by the Constitutional Court of dkre. However, the
unemployment benefits for the period the provisiaese in force were not paid to
the mentioned persons. In some regions these gersostituted the absolute majority

of the retrenched.

The criteria for appropriate work have been widenddw people who
address the state unemployment service will hasg pessibilities to reject the jobs
they are offered. The anti-crisis law provides thakecessary requirement for a person
to receive unemployment benefits is the readinegmtticipate in compulsory public
works in case such work is appropriate for the qrerdhe public works can be
organized in such industries as construction, tharazation of the Eurocup etc.

On 25 June 2009 the Prime Minister of Ukraine anned that as a result of the
government’s anti-crisis measures the level ofsteggd unemployment decreased by

17 % as compared to the corresponding period dast y

As the unemployment fund is not financed from ttadesbudget but from the

contributions by employers and workers, some measuere introduced to increase the

resources:
. The level of contributions was raised
. Resources from other social protection funds weverotved (for

example, the fund for accidents at work).

. The anti-crisis law introduced the system of cdrfathe data on the
unemployed. The state unemployment service is rb&ta exchange the information
on the unemployed with the state tax administratiod the pension fund (to make
enquiries on the basis for unemployment benefitisg privacy provisions have been
changed to enable the institutions to exchangenrdton.

. Although total expenditures of the State unemplaymasurance

fund increased in real terms more than twofold esir®000, their size as a
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percentage of GDP in 2007 was at the level of 2600.51% of GDP. By
international standards Ukraine has fairly modegieaditures on labour market
policies but they are still not negligible. As inost countries, the bulk of all
Unemployment Insurance Fund expenditures are afildda passive labour market
policies, including unemployment benefits and unieypent assistance.
Expenditures on active labour market policies hbgen very low throughout the
observed period, reaching a maximum of 0.15% of GibR004. In 2007 (more
recent data is not available) the correspondingrégvas 0.10 % of GDP. There has
been a positive shift in the balance between pasamnd active labour market

policies, with a growing share of expenditures de#do the latter.

Measures to expand, consolidate or stabilize sqmiatection including
health care, pensions, and cash transfers; measargsotect benefit levels

included:

. The level of the contribution to the unemploymemntd is increased to
2.2% of the salary (the income in case of persons wieokwinder civil law
agreements and military men). The contributionalpn such shares:

- 1.6% by employers (previously — 1.3 %)

- 0.6 % by the insured persons (previously — 0.5 %)

. The salaries of working pensioners and foreign erkare made
subject to compulsory contributions to the unemplegt fund. Before only employers
paid the contributions in this case.

. The level of voluntary contributions to the unenyph@nt fund has also
been raised to 2.2 %. At the same time, personswank under civil law agreements
are not considered as those who pay voluntary ibations anymore (as they are
obliged to pay compulsory contributions).

. The anti-crisis law provides that the contributicar® paid at the

same time with the salary (not once a month asregfo

A new mechanism of the payment of pensions wasdoted. Every
pensioner was attributed a fixed date to receiwe pénsion. This allowed for a

better financial management of the pension fund.

176



Chapter IV

Measures for migrant workers, protection and suppaeceiving countries,
measures to encourage return migration, or measifesting the protection of

migrant workers;

3.5 Social dialogue in the economic crisis in Ukiai

In March 2009, two government decrees regardingakatialogue were
discussed: the decree on measures promoting stialalgue in Ukraine and the
plan of actions on the implementation of the ans8is measures proposed by trade
unions of Ukraine. The first decree establishedligteof duties and the personal
responsibility to promote the social dialogue fenisr public sector executives.
The second decree contained the list of anti-cnimsasures suggested by the trade
unions and established the officials and state dsodiesponsible for their
implementation. However, in many cases the dearese the distinction between
different workers’ and employers’ associations,vimg more rights for bigger

associations that are parties to the general agmgem

In spring 2009, the government held two meetingth whe ILO with the

participation of workers’ and employers’ organipas.

Rights at work :

1) measures taken in compliance with internatidalabur standards ;

i) to prevent abuses (trafficking, child labour);

iii) to strengthen labour inspection and labour adstration;

iv) to implement labour law reforms or change labdegislation or

collective agreements)

The compliance with the labour law provisions by pégers is
monitored by the state employment service. For g@nemployers must submit
information about the decrease in the number ofkerst In case an enterprise

doesn’t respect the deadlines for the submissidhisfdata or does not provide it at
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all — it is subject to a fine which amounts to #renual salaries of the number of

workers that were laid off.

In November 2008, a decree increasing the respdtsii employers
was passed. According to the decree in case ampeseeretrenches 10 % of its
workers or more, the regional employment servicdeutakes the control of this

enterprise.

In addition to these measures any worker can asldtke state
employment service with a complaint regarding ampleser. In this case a direct
contact with state labour inspection is guarantdée. state labour inspection has a
mandate to fine companies, to stop their operaimhto prepare a case before the

state prosecution service.
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CONCLUSIONS

The international standards in the area of socealusty have evolved
significantly in the recent decades. The philosoplehind social protection has
undergone groundbreaking changes and passed feootitept of social insurance
to the idea of universal coverage and the notioSafial Protection Floor and the
introduction of social security related conceptsoithe Decent Work Agenda
developed by the International Labour Organizatloraddition to the extension of
social security coverage, the level of social mtte as regulated by the

international legal instruments was raised.

The right to social security is firmly establishiadthe international law and
is provided for in numerous acts, such as: thamnateonal Covenant on Economic,
Social and Cultural Rights, the International Cartian on the Elimination of
Racial Discrimination, the Convention on the Rigbtshe Child, the Convention
on the Elimination of All Forms of Discriminationgainst Women, the
International Convention for the Protection of Migt Workers and Their Families.
Certainly, the role of the International Labour @mgation is crucial in the
international regulation of the right to social ety and the protection of adequate
standards of living. However, the central role bé trights-based approach to
development in general and social security in paldr has been widely recognised

among other international players, including therM/&ank.

Despite the advancement of the social security Gagyext the international
level, developing countries and countries in trémisi have proven reluctant to
speed up the development of social security stasdiacally. It has been argued
that the third generation of standards in the afesocial security was not designed
to accommodate the needs of developing countries cauntries in transition.
However, even ILO Convention No. 102, the basiernmational legal instrument in
the area of social security, has not been ratifigdhe vast majority of the newly
created states in Eastern Europe. In addition, Iti§¢ Convention No. 168

concerning Employment Promotion and Protection regjdunemployment has not
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received any ratifications on behalf of developaogintries. One of the reasons for
this may be the fact that Convention No. 168 damscontain the same flexibility
mechanism as Convention No. 102, and thereforeas ehot offer the possibility of
gradual realisation of its provisions. This makegarticularly unattractive for

developing countries and countries in transition.

The reasons for such unpopularity of the intermaticctandards in the area
of social security are numerous. First, Conventi® does not provide for any
mechanism of ensuring the access to social sechetefits for the workers in
informal employment. The Convention focuses oml gamployment as a basis for
future benefits, and it therefore does not repreaaroptimal legal mechanism for
the countries in transition and developing coustrnéhere the informal sector is

particularly significant.

In addition, being based on the principle of cdliex financing the
Convention No. 102 does not explicitly allow foethstablishment of contributory
social security schemes. The basic principle of @envention — collective
financing of social security schemes — contraditts path chosen by many
countries around the world, namely the establishimeh privately funded
contributory social security schemes. The princgdleollective financing in social
security is aimed at ensuring solidarity and fassdor all stakeholders in the
system of social protection. The importance devaédeithe principle of solidarity is
closely related to the question of financing of iabsecurity and hence to the
general public policies being pursued in each galdr country. While recognizing
the fundamental character of the principle of swiiy, international social security
law voluntarily limits itself to setting certain &ia principles leaving great latitude
as regards the exact degree or type of solidargywdéen the workers, their
employers and the State. By being recognized aaifirraed continuously over the
years the principle of solidarity has kept and gdifurther relevance particularly in
present times characterized by the privatizationceftain branches of social
security relying on market performance and theeefanable of guaranteeing
defined benefits upon the occurrence and througtieitrequired duration of the
contingency and not respecting the principle oflemive financing due to the

workers being the only contributors.
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However, privatization of social security schemggsommon in developing
countries. An example of this trend is Latin Amarccountries, which are
representative of the continent not only by theeekbf their problems, including
privatization of pensions and mismanagement of ipillitr systems, but also by the
fact that they have ratified standards of the d&fifie generations and have shown

manifestly different attitude to their application.

The Russian Federation is an example of a counighnhas undertaken a
reform of the social security system after the fafl the Soviet Union and
introduced privately funded social security schenmfes a result, this method of
financing proved to be unsustainable during thenenuc crisis, and the
government of Russia has been contemplating orrgiengethe changes. Also, the
privatization of social security schemes resultedhgjor sustainability problems in
several Latin American countries, which was undedi by the ILO Committee of
Experts on the Application of Conventions and Ret@mdations in several

observations and direct requests.

Nevertheless, the pension reform proposed by tlvergment of Ukraine
encompasses the plans to privatize a part of see@lrity schemes in the country.
Such plans go in contrast with the negative expedgeof a number of other
countries in the world, including Russia. If thdoren is carried out it will also
make the current Ukrainian legislation in the aoéaocial security incompatible
with ILO standards and therefore will make thetifigation impossible.

Despite all shortcomings of ILO Convention No. 168e should not
underestimate its impact on the development ofas@ecurity systems worldwide,
and particularly in post-Soviet countries. Despite fact that ILO standards in the
area of social security are largely outdated, tstédlycontain the core principles of
financing and administration of social security esties. Some of these principles
are explicitly provided by the Convention, such #® principle of state
responsibility, the principle of participative mgeanent or social solidarity through
collective financing, as well as adjustment of abcsecurity benefitsOther

principles can be derived from the Convention, sash solvency provisions,
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separating social insurance budget and funds filwenstate budget, the need for
sound investment policies, as well the establishnm@nreserve funds. These
principles have been established at the internalti@vel as good practices adopted
by countries around the world.

Having inherited their social security systems fribvi@ Soviet Union, Russia
and Ukraine have comprehensive social protectiatesys which encompass all
nine branches provided by ILO Convention No. 102rédver, the countries’
constitutions provide for the right to social setyyr and both countries’
Constitutional Courts have analysed the right toacsecurity in their decisions.
As regards the regulation of financing and admiaigin of social security
schemes, Ukrainian legislation complies with thgureements of ILO Convention
No. 102. The country is therefore in a positiorratfy the Convention, and it can
be concluded that the country has followed the trigfsed approach in the
development of its social security system. The tgustill has major weaknesses as
regards good governance of the social securityesysparticularly in relation to
transparency and the involvement of social partirerthe management of social
security schemes. These issues make the socialitgesystem of Ukraine
vulnerable and difficult to sustain, as well asitgnts capacity to guarantee the
protection from poverty. However, the legislationagantees the minimum of
protection as well as contains the fundamental cples of financing and
administration established by the ILO Convention Na?. By contrast, the Russian
Federation has chosen the path of the developnfetiteosocial security system
which is more similar to some Latin American coigdr In particular, the
privatization of pension schemes prior to the degwedent of sound investment
policies and methods, as well as other mechanigmpsotection of social security
funds, exposed the country’s welfare system to magks during the economic
crisis. The country would have to bring certain extp of its legislation in
compliance with the Convention No. 102 should itshvito proceed with the

ratification.
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List of ratifications of Convention No. 102%’

Albania Has accepted Parts Il to VI and VIl to X 18.1.2006

Austria Has accepted Parts 11, IV, V, VIl and VIII. As4.11.1969
a result of the ratification of Convention No.

128 and pursuant to Article 45 of that
Convention certain parts of the present

Convention are no longer applicable.

Barbados Has accepted Parts Ill, V, VI, IX and X. As 41.7.1972
result of the ratification of Convention No. 128

and pursuant to Article 45 of that Convention

certain parts of the present Convention are no

longer applicable.

Belgium Has accepted Parts Il to X. Part VI is no long26.11.1959
applicable as a result of the ratification |of

Convention No. 121.

Plurinational State | Has accepted Parts Il, 1ll and V to X. PursugB1.1.1977
of Bolivia to Article 3, paragraph 1, of the Convention,

the Government has availed itself of the

temporary exceptions provided for in Articles

9(d); 12(2); 15(d); 18(2); 27(d); 33(b); 34(3);
41(d); 48(c); 55(d); and 61(d). Part VI is ho
longer applicable as a result of the ratificatjon
of Convention No. 121. As a result of the
ratification of Convention No.128 and
pursuant to Article 45 of that Convention
certain parts of the present Convention are no

longer applicable. Part Il is no longger

287 http://webfusion.ilo.org/public/db/standards/nosta®pl/appl-byconv.cfm?conv=C102&lang=en
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applicable as a result of the ratification

Convention No. 130.

of

Bosnia

Herzegovina

and

Has accepted Parts 1l to VI, VIl and X. Pa2.6.1993

VI is no longer applicable as a result of the

ratification of Convention No. 121

Brazil Has accepted Parts Il to X 15.6.2009

Bulgaria Has accepted Parts II, 1lI, V, VI, VII, VIl and14.7.2008
X

Costa Rica Has accepted Parts Il and V to X 16.3.1972

Croatia Has accepted Parts 1l to VI, VIl and X. Pag.10.1991
VI is no longer applicable as a result of the
ratification of Convention No. 121.

Cyprus Has accepted Parts Ill, IV, V, VI, IX and X3.9.1991

Part VI is no longer applicable as a result

the ratification of Convention No. 121. As
result of the ratification of Convention No. 1
and pursuant to Article 45 of that Conventi
IS no

Part X of the Convention long

applicable.

of

Czech Republic

Has accepted Parts I, Ill, V and VIl to X. As
result of the ratification of Convention No. 1
and pursuant to Article 45 of that Conventi
certain parts of the present Convention are
Part Il

applicable as a result of the ratification

longer applicable. is no long

Convention No. 130.

a.1.1993
’8
on
no
er

of

Democratic
Republic  of

Congo

the

Has accepted Parts V, VII, IX and X

3.4.1987

Denmark

Has accepted Parts I, IV to VI and 1X

15.8.1955

Ecuador

Has accepted Parts Ill, V, VI, IX and X. P
VI is no longer applicable as a result of {
ratification of Convention No. 121. As a res

n125.10.1974
he
ult
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of the ratification of Convention No. 128 a
pursuant to Article 45 of that Conventi
certain parts of the present Convention are
Part Il

applicable as a result of the ratification

longer applicable. is no long

Convention No. 130.

nd

DN
no

er

of

France

Has accepted Parts Il and IV to IX

14.6.1974

Germany

Has accepted Parts Il to X. Part VI is no lon
applicable as a result of the ratification
Convention No. 121. As a result of t
128 an

pursuant to Article 45 of that Conventi

ratification of Convention No.

certain parts of the Convention are no lon
applicable. Part 11l is no longer applicable &
result of the ratification of Convention N
130.

gel.2.1958
of

he

d
DN
ger

S a

Greece

Has accepted Parts Il to VI and VIII to X

16.6.1955

Iceland

Has accepted Parts V, VIl and IX

20.2.1961

Ireland

Has accepted Parts IlI, IV and X

17.6.1968

Israel

Has accepted Parts V, VI and X

16.12.1955

Italy

Has accepted Parts V, VIl and VIl

8.6.1956

Japan

Has accepted Parts lll to VI. Part VI is
longer applicable as a result of the ratificat

of Convention No. 121.

n@.2.1976

on

Libyan

Jamabhiriya

Arab

Has accepted Parts Il to X. Part VI is no lon
applicable as a result of the ratification
Convention No. 121. As a result of t
128 an
pursuant to Article 45 of that Conventi

ratification of Convention No.

certain parts of the present Convention are
Part Il

applicable as a result of the ratification

longer applicable. is no long

Convention No. 130.

p20.6.1975
of
he
d

of
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Luxemburg

Has accepted Parts Il to X. Part VI is no longa1.8.1964

applicable as a result of the ratification

Convention No. 121. Part Illl is no longer

applicable as a result of the ratification

Convention No. 130.

of

of

Mauritania

Has accepted Parts V to VII, IX and X

15.7.1968

Mexico

Has accepted Parts Il, 11, V, VI and VIl to X

12.10.1961

Montenegro

Has accepted Parts 1l to VI, VIII and X. PaR.6.2006

VI is no longer applicable as a result of {
ratification of Convention No. 121.

he

Netherlands

Has accepted Parts Il to X. Part Il is no longéd..10.1962

applicable as a result of the ratification
Convention No. 130. Part VI is no long
applicable as a result of the ratification

of
er

of

Convention No. 121. As a result of the

128 an

pursuant to Article 45 of that Conventi

ratification of Convention No.

certain parts of the Convention are no lon

applicable.

d
DN

ger

Niger

Has accepted Parts V to VIII

9.8.1966

Norway

Has accepted Parts Il to VII. As a result of
128 ar

pursuant to Article 45 of that Conventi

ratification of Convention No.

certain parts of the present Convention are
longer applicable. Part Il is no long
applicable as a result of the ratification

Convention No. 130.

[189.9.1954
d
DN
no
er

of

Peru

Has accepted Parts II, Ill, V, VIII and
Pursuant to Article 3, paragraph 1, of {
Convention, the Government has availed it

of the temporary exceptions provided for

Articles 9(d); 12(2); 15(d); 18(2); 27(d); 48(¢);

and 55(d).

(23.8.1961
he
self

n
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Poland

Has accepted Parts 1, V, VII, VIl and X

3.12.2003

Portugal

Has accepted Parts Il to X

17.3.1994

Romania

Has accepted Parts 11, IlI, V, VIl and VIII.

15.10.2009

Senegal

Has accepted Parts VI to VIII. Part VI is
longer applicable as a result of the ratificat
of Convention No. 121.

N@2.10.1962

on

Serbia

Has accepted Parts 1l to VI, VIl and X. P
VI is no longer applicable as a result of {

ratification of Convention No. 121.

ni24.11.2000
he

Slovakia

Has accepted Parts Il, Ill, V and VII-X. As
result of the ratification of Convention No. 1
and pursuant to Article 45 of that Conventi
certain parts of the present Convention are
longer applicable. Part Il is no long
applicable as a result of the ratification

Convention No. 130.

d.1.1993
P8
on
no
er

of

Slovenia

Has accepted Parts 1l to VI, VIII and X. P;
VI is no longer applicable as a result of {

ratification of Convention No. 121.

n29.5.1992
he

Spain

Has accepted Parts Il to IV and VI

29.6.1988

Sweden

Has accepted Parts Il to IV and VI to VIII. P:
VI is no longer applicable as a result of {
ratification of Convention No. 121. Part Il
no longer applicable as a result of f{
ratification of Convention No. 130.

a12.8.1953
he

IS
he

Switzerland

Has accepted Parts V to VII, IX and X. As
result of the ratification of Convention No. 1
and pursuant to Article 45 of that Conventi
certain parts of the present Convention are

longer applicable.

48.10.1977
8
on

no

The former

Yugoslav Republic

of Macedonia

Has accepted Parts 1l to VI, VIl and X. P
VI is no longer applicable as a result of {
ratification of Convention No. 121.

at7.11.1991
he

187




Annex

Turkey

Has accepted Parts 11, Ill, V, VI and VIl to )
Pursuant to Article 3, paragraph 1, of f{
Convention, the Government accepts

obligations of the Convention in respect
Parts 1l and VIII but avails itself of th
temporary exceptions provided for in Articl

9(d) and 48(c).

29.1.1975
he
the
of
e

eS

United Kingdom

Has accepted Parts Il to V, VIl and X

27.4.1954

Uruguay

Has accepted Parts I, 1V, VII and VIII.

14.10.20]

Bolivarian Republic

of Venezuela

Has accepted Parts Il, Ill, V, VI and VIII to >
Part VI is no longer applicable as a result
the ratification of Convention No. 121. As
result of the ratification of Convention No. 1
and pursuant to Article 45 of that Conventi
certain parts of the present Convention are
Part Il

applicable as a result of the ratification

longer applicable. is no long

Convention No. 130.

5.11.1982
of
a

8

on
no

er

of
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